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ERRATA. 

Pa§e  25,  line  23,  for  plaintiff,  read  defendant 

81,  linei  4  &  10  of  marginal  note,  transpose  the  words   "  Henry*'  and   **  Hum- 
phrey D." 
42,  after  line  7,  the  names  of  the  counsel  in  the  case  are  omitted.     They  were — 
For  the  prisoners — M.  D.  Hill,  Falconer,  Roebuck,  and  Fry ;  for  the  Crown — 
The  Attorney-General,  The  Solicitor- Central,  Sir  F.  Pollock,  and  IVightman. 
46,  line  26,  for  decision,  recul  detention. 

187f  at  the  end  of  the  judgment  in  the  case  of  the  Attorney-General  v.  hf angles, 
Inffiorf^  "judgment  for  the  defendant,"  read  "judgment  for  the  Crown  for  the 
amount  of  the  proceeds  of  the  real  estate  actually  told,  and  for  the  defendant  as 
to  the  amount  of  duty  claimed  for  the  part  which  had  been  allotted.'* 
227,  line  19, /or  Lord  Abinoer,  C.B.,  imnrt  Parke,  B. 
283,  line  6,  for  lawful,  read  unlawful. 
884,  note,/ir  2  Saund.  5  c.,  read  1  C.  &  M.  214. 
365,  line  10,  for  extensive,  read  extrinsic. 
462,  line  l^for  Debt,  read  Assumpsit. 
Si9,  line  20,  fir  Hen^  read  HiL  Term. 
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ARGUED  AND  DETERMINED 


IN 


^tt  Courts  of  lExtitq^ntVf 


AND 


lEx^ttiutv  ^iamttv. 


EASTER  TERM,  2  VICTORIiE. 


Ejceh.  rf  PUat, 

Ex  parte  Edwin  Martin.  ^   ^^^'  , 

J\x  ARTIN  moved  to  re-admit  an  attorney  who  had  already  An  attorney 
been  re-admitted  of  the  Court  of  Qiieen^s  Bench.     Some  ^.admkted  in 

doubt  existed,  he  said,  whether  the  statutes  1  Vict.  c.  56,  one  of  the  supe- 
rior courts  is 

s.  4,  &  2  Vict.  c.  45,  s.  3,  which  spoke  only  of  persons  who  entitled,  under 
had  been  "  duly  admitted  attorneys"  of  one  Court,  apphed  vict.  c.  45,  s.  8, 
to  the  case  of  an  attorney  seeking  to  be  re-admitted.  m'*'^ th*  "* 

others,  onsign- 

Alderson^  B. — Surely  a  re-admitted  attorney  is  an  ad-  thereofc'° 
mitted  attorney. 

Lord  Abinger,  C.  B.,  and  Parke,  B.,  concurred;  and 
the  motion  was  therefore  held  to  be  unnecessary. 

VOL.  V.  B  M.  W. 


CASES  IN  THE  EXCHEQUER^ 


Exch,  of  Pleait 
1839. 


PiTCHFORD  and  Another  v,  Davis. 


D 


A  project  hav-    X/EBT  for  goods    sold  and  delivered,  work  done   and 

ing  been  formed 

for  the  esta-      materials  found  and  provided,  and  on  an  account  stated. 

blishment  of  a      -ni  *     i   i  'j.   ^ 

Company  for       "l^a,  nunquam  indebitatus. 

the  manufac-  At  the  trial  bcforc  Lord  Abinaer,  C.  B.,  at  the  London 

tory  of  sugar  */      ^  ^ 

from  beet-root,  Sittings  after  Hilary  Term,  it  appeared  that  in  the  early 

was  issued.  Stat-  P^^t  of  the  year  1836,  a  project  was  formed  for  the  estab- 

lapita!?r?or/  lishmcnt  of  a  Company  under  the  name  of  ''  The  United 

•ist  of  10,000  Kingdom  Beet-root  Sugar  Association,"  and  prospectuses 

•hares  of  25/.  *=^.  ^  ^  1'       1' 

each.— The  di-  were  issued,  stating  the  proposed  capital  to  be  in  10,000 
theirwork^and  sharcs  of  25/.  cacli,  and  the  names  of  the  directors  were 
entered  into        announced.      In  the  month  of  April  in  that  year,   the 

contracts  re-  x  j        ' 

•pecting  them,  defendant  appUed  for  shares,  which  were  accordingly 
factured  and  allotted  to  him,  and  he  paid  the  deposit  on  them  in  June 
•ugart"butoniy  following.  In  the  course  of  the  summer,  the  Company 
a  small  portion    commenced  buildiuff  their  works  with  the   defendant's 

of  the  proposed  ^ 

capital  was  knowledge,  and  shortly  afterwards  a  call  was  declared  and 
M*00outof°thJ  paid.  The  goods  for  which  the  action  was  brought  con- 
10,000  shares     gjsted  of  Certain  quantities  of  charcoal  and  lump  alum, 

were  taken : —  ^  r  f 

HeU,  that  a       which  wcrc  suppUcd  by  the  plaintiffs  to  the   directors, 

•ubscriber,  who  i/.i«  /»i  n    t       rt 

had  taken  on  the  Order  of  the  Secretary,  for  the  use  of  the  Com- 

fd^osl^on""^  pany,  in  December  1836,  and  January  1837;  and  in 
them,  was  not     1837  sugar,  to  the  valuc  of  500/.,  had  been  made  and 

liable  upon  such 

contracts  of  the  sold.  The  defendant  w^as  not  shewn  to  have  inteifered  in 
out  proof  that  *  the  management  of  the  concern,  but  he  was  proved  to  have 
he  knew  and      \)een  on  One  occasion  at  the  manufactory,  and  to  have  said 

assented  to  their  •^  ^ 

proceeding  on    that  he  Understood  the  nature  of  the  works,  and  the  mode 

the  smaller  ca- 

piui,  or  ex-  of  manufacturing  sugar.  The  plaintiflFs'  counsel  contended 
txerthemak^ng  that.  Under  thcsc  circumstances,  the  defendant  was  a 
of  the  contract,    partner  in  a  trading  company,  and  a  part-owner  of  the 

goods  supplied,  and  as  such  was  liable  in  this  action. — It 
was  proved  on  cross-examination  of  the  plaintiflFs'  witnesses, 
that  only  a  small  part  of  the  proposed  capital  had  been 
raised,  and  that  not  more  than  1,400  out  of  the  10,000 
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shares  had  been  taken.     The  Lord  Chief  Baron  told  the  Erch.  of  PUa», 
jury,  that  without  evidence  that  the  defendant  knew  and     ^    ^^^^*  ^ 
assented  to  the  works  being  carried  on  with  a  smaller     Pitchford 
capital  than  that  which  was  originally  proposed,  he  could        Davis. 
not  be  bound  by  the  contract  of  the  directors  ]  and  it  was 
for  them  to  sav  whether  the  works  were  so  carried  on  with 
his  knowledge  and  consent.     The  jury  having,  under  this 
direction,  found  a  verdict  for  the  defendant, 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  contended  that,  this  being  a  trading  com- 
pany which  had  manufactured  and  sold  goods,  the  defend- 
ant must  be  considered  as  a  partner,  and  was  therefore 
hable.  [Parke,  B. — Bourne  v.  Freeth  (a).  Vice  v.  Lady 
Anson  (b),  and  Dickinson  v.  Valpy  (c),  are  authorities  to 
shew  that  a  shareholder  who  does  not  interfere  with  the 
management  of  the  concern  is  not  liable.]  Those  were 
not  cases  of  trading  companies,  but  mining  companies. 
\Parke,  B. — It  matters  not  whether  they  are  trading  or 
mining  companies.]  The  goods  are  sent  in  on  the  credit 
of  the  Company,  of  which  the  defendant,  being  a  share- 
holder, was  one,  and  he  is  therefore  liable.  [Parke y  B. — 
No,  that  is  a  fallacy ;  the  goods  are  sent  in  on  the  order  of 
the  secretary.] 

Lord  Abingee,  C.  B. — The  question  is,  whether  the 
directors  were  the  agents  of  the  defendant  in  carrying  on 
the  business  with  so  small  a  c.ipital.  I  thought  at  the  trial, 
and  am  still  of  the  same  opinion,  that  where  a  prospectus 
is  issued,  and  shares  collected,  for  a  speculation  to  be 
carried  on  by  means  of  a  certain  capital  to  be  raised  in  a 
certain  number  of  shares,  a  subscriber  is  not  liable  in  the 
first  instance,  unless  the  terms  of  the  prospectus  in  that 

(a)  9  B.  &  C.  632;   4  Man.  &  (6)  7  B.  &  C.  409;    1  Man.  & 

R,512.  R.113. 

(c)  10  B.  &  C.  128;  5  Man.  &  R.  126. 

b2 
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Exeh,  of  Pleat,  respect  are  fulfilled.     But  if  it  be  shewn  that  he  knows 

1 839 

'  ^     that  the  directors  are  carrying  on  the  undertaking  with  a 

PiTCHFORD     less  capital,  and  has  acquiesced  in  their  so  doing,  he  may 

Davis.        become   answerable  for  their  future  contracts.     In  this 

case,  there  was  very  little,  if  any,  evidence  to  shew  that, 

and  I  am  satisfied  with  the  finding  of  the  jury. 

Parke,  B. — I  think  the  case  was  properly  left  to  the 
jury.  The  defendant,  by  taking  shares  in  this  speculation, 
gives  authority  to  the  directors  to  bind  him  by  their  con- 
tracts, in  the  event  of  the  proposed  number  of  shares  being 
disposed  of,  and  the  proposed  capital  obtained.  The 
secretary  who  gives  the  order  to  the  tradesman  is  the 
party  primarily  liable;  the  directors  also,  who  give  the 
order  to  the  secretary,  may  be  liable.  A  third  party  may 
become  liable,  if  it  can  be  shewn  that  he  has  authorized 
the  act  of  the  directors  in  making  the  contract.  But,  by 
proving  the  defendant  to  be  an  original  subscriber,  unless 
the  proposed  capital  is  raised,  no  such  authority  is  shewn. 
Then,  is  there  in  this  case  sufficient  evidence  of  authority 
to  contract,  with  knowledge  that  the  directors  were  acting 
without  the  proposed  capital  having  been  obtained  ?  The 
jury  have  found  that  there  was  not,  and  I  think  that  the 
finding  of  the  jury  is  right. 

Alderson,  B. — The  authority  given  by  the  subscribers 
to  the  directors  is  a  conditional  one,  depending  on  the 
terms  of  the  prospectus  being  fulfilled.  In  this  case  that 
condition  had  not  been  fulfilled,  and  therefore  the  defend- 
ant is  not  bound  by  the  contract  of  the  directors ;  and  the 
jury  have  found  that  he  had  not  ratified  the  act  of  the 
directors,  with  a  knowledge  of  that  condition  not  having 
been  performed. 

Rule  refused. 
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Exeh.  of  PUatf 
1839. 


Croxon  v.  Whitehall  Worthen. 


Assumpsit  by  the  indorsee  against  the  maker  of  a  On  an  issue 
promissory  note  for  100/.,  payable  to  the  defendant's  order  icUon  by  in" 
three  months  after  date,  at  Messrs.  Smith,  PajTie,  &  Co.'s,  ^"^'^**  X*"ro. 
bankers,  London,  indorsed  by  the  defendant  to  Samuel  missory  note, 
Worthen,  by  him  to  Joseph  Hill,  and  by  Hill  to  the  plaintiff,  presentment, 
The  declaration  averred,  in  the  usual  form,  presentment  L^aiT^^efend! 
of  the  note  when  due,  at  Messrs.  Smith,  Payne,  &  Co.'s.  *"^  to  pay  the 

'  '        J       '  bill,  after  it  be- 

There  was  also  a  count  on  an  account  stated.   The  defend-  came  due,  is 
ant  pleaded.  First  (to  the  account  stated)  non-assumpsit ;  J™^  to  prove ' 
2ndly,   that   he   did  not  make  the  note ;  3rdly,   that  it  ^^  ^w^^- 
was  not  duly  presented  for  payment,  in  maimer  and  form, 
&c. ;  on  which  issues  were  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Chester 
Assizes,  the  plaintiff  proved  the  making  of  the  note  by  the 
defendant,  but  gave  no  direct  evidence  of  its  presentment; 
but  two  letters  of  the  defendant  were  put  in,  in  which  he 
asked  for  indulgence,  and  stated  that  he  had  been  drawn 
into  making  the  note  by  Hill,  the  indorser.  The  plaintiff's 
attorney  also  proved  a  conversation  between  himself  and 
the  defendant  after  the  note  became  due,  when,  the  note 
being  produced  to  the  defendant,  he  engaged  to  pay  it  by 
instalments.  It  was  objected  for  the  defendant,  that  this 
evidence  did  not  support  the  second  issue,  but  that  the 
plaintiff  was  bound  to  prove  the  fact  of  presentment.  The 
learned  judge  reserved  the  point,  and  a  verdict  passed 
for  the  plaintiff  for  the  amount  of  the  note  and  interest, 
leave  being  given  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Evans  now  moved  accordingly. — The  subsequent  admis- 
sion did  not  dispense  with  direct  proof  of  the  issue,  that 
the  note  was  duly  presented.  The  question  is  different 
since  the  new  rules,  now  that  a  precise  issue  is  joined  on 
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Exeh.  of  Pleat,  the  allegation  of  presentment ;  and  in  no  case  has  such 
^  ^    ^     evidence  as  this  been  yet  held  sufficient  to  support  the 

Croxon  precise  issue  so  joined.  It  is  laid  down  that  a  subsequent 
WoRTHEH.  promise  is  not  sufficient  to  dispense  with  direct  proof  of 
notice  of  dishonour,  unless  made  with  knowledge  of  the 
default;  yet  the  party  must  know  whether  he  has  had 
notice ;  which  is  not  the  case  as  to  presentment.  The  de- 
fendant must  now  take  issue  on  some  pjirticular  fact ;  and 
if  it  be  intended  to  insist  that  that  step  in  the  proceedings 
has  been  waived,  that  should  be  replied.  [Parke,  B. — The 
case  of  Lundie  v.  Robertson  (a)  seems  to  be  precisely  in 
point,  and  disposes  of  this  question.]  That  was  before  the 
new  rules. 

Lord  Abinger,  C.  B. — I  do  not  see  that  the  question  is 
at  all  ajflfected  by  the  new  rules.  The  defendant  is  the 
party  to  pay  the  note,  which  he  has  made  payable  at  a 
particular  place :  as  against  him,  therefore,  it  appears  to 
me  that  his  subsequent  promise  admits  all  that  was  neces- 
sary to  entitle  the  plaintiff  to  recover. 

Parke,  B. — I  am  of  the  same  opinion.  Lundie  v. 
Robertson  appears  to  me  to  dispose  of  this  question.  Under 
the  old  form  of  pleading,  the  plaintiff  could  only  have  sup- 
ported his  declaration  on  the  ground  of  the  subsequent 
promise  being  a  prima  facie  admission  of  presentment 
having  been  duly  made ;  therefore  the  new  rules  make  no 
difference. 

Alderson,  B. — ^The  defendant  is  supposed  to  know  the 
law :  he  knows,  therefore,  that  he  is  not  Uable  unless  the 
note  has  been  duly  presented ;  with  that  knowledge,  he 
undertakes  to  pay  it.  Is  not  that  evidence  for  the  jury 
that  he  knows  it  has  been  presented  ?  I  do  not  see  how 

(a)  7  East,  232. 
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the  new  roles  make  any  difference.     Before  they  were  Bxch,  of  PUat, 

framed^  all  the  material  allegations  of  the  declaration  were  ^      *;      . 
put  in  issue  by  the  general  issue;  therefore  the  plaintiff       Croxom 
was  to  prove  all — that  is,  each  and  every  of  them :  now,      Wortubn. 
each  must  be  separately  denied ;  but  still  the  same  evidence 
will  apply  to  the  particular  allegation  put  in  issue. 

Rule  refused. 


Wells  v.  Hopkins. 
Assumpsit  by  the  indorsee  against  the  drawer  of  a  To  an  action  by 

the  indorsee 

bill  of  exchange,  dated  30th  June,  1838,  for  122/.  15^.  dd.,  against  the 
payable  three  months  after  date  to  the  order  of  the  defend-  of  exchange,  the 
ant,  and  by  him  indorsed  to  the  plaintiff. — There  was  also  defendant 

'J  r  pleaded  that  the 

a  count  upon  an  account  stated.  bill  was  given  in 

To  the  first  count,  the  defendant  pleaded,  that  the  said  Jric™of  17 
bill  of  exchange  in  that    count   mentioned  was   drawn,  goiJbyJhe°^* 
accepted,  and  indorsed  as  therein  also  mentioned,  in  pay-  plaintiff  to  the 

^  ,  .  >         r  J      defendant,  as 

ment  of  the  price  of  divers,  to  wit,  17  pockets  of  hops,  hops  of  a  certain 
just  before  then,  to  wit,  on  the  30th  day  of  June,  in  the  fwering  Certain 
said  year  1838,  sold  by  the  plaintiff  to  the  defendant,  as  ^^^^^^'^^^  *the 
and  for  hops   of  a  certain  planter,  to  wit,  one  plaintiff  to  the 

-_.,,  .  ,  ,  ii-i   defendant  with- 

Uiider,  ana  answering  certain  samples  tlien  produced  and  in  a  reasonable 
shewn  by  the  plaintiff  to  the  defendants,  and  to  be  within  [jl^ugh  a^*e^!' 
a  reasonable  time  after  the  said  drawinsr,  acceptance,  and  fonab^e  time 

^'  ^  had  elapsed,  the 

indorsement  of  the  said  bill,  delivered  to  the  defendant :  plaintiff  had  not 
and  the  defendant  in  fact  says,  that  although  a  reasonablo  defendant  any 
time  for  the  delivery  of  the  said  hops  had  at  the  com-  ^^^'.^^"p,'^^^^^^^ 
mencement  of  this  suit  elapsed,  yet  the  plaintiff  has  not  «»y  ''"P*  "'*"'- 

soever;  and  that 

delivered  any  pockets  of  hops  answering  the  said  samples,  there  was  no 
or  either  of  them,  or  any  hops  whatsoever,  but  the  plaintiff  foMhe^bmTx- 

cept  as  afore- 
said. Replication,  de  injurisl.  It  appeared  that  the  plaintiff  had  delivered  to  the  defendant 
17  pockets  of  hops,  but  inferior  to  the  samples: — Heidf  that  the  general  allegation  in  the  plea, 
that  the  plaintiff  had  not  delivered  any  hops  whatever ^  wa^j  immaterial,  and  might  be  rejected :  and 
that,  without  it,  the  plea  shewed  a  total  failure  of  consideration,  and  was  an  answer  to  the  action^ 
Held,  also,  that  if  the  plaintiff  relied  on  the  defendant's  acceptance  of  the  inferior  hops,  he 
ought  to  have  replied  it 
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^leat,  has  hitherto  neglected  and  wholly  refused  so  to  do :  and 
^y    the  said  hops  so  sold  to  the  defendant  as  aforesaid  remain 
»       and   are   wholly  undelivered:    and  the  consideration  on 
g.      which  the  said  bill  was  drawn^  accepted^  and  indorsed  as 
aforesaid^  has  wholly  failed:  and  the   defendant  further 
says,  that,  save  as  aforesaid,  there  never  was  any  value  or 
consideration  whatsoever  for  the  drawing,  acceptance,  or 
indorsement  of  the  said  bill,  as  in  the  first  count  men- 
tioned, or  for  the  payment  to  the  plaintiflF  of  the  amount 
thereof,  or  any  part  thereof.     Verification. 

To  the  2nd  count,  the  defendant  pleaded  non  assumpsit. 
B/Cplication  to  the  1st  plea,  de  injuria. 
At  the  trial  before  Erskine,  J.,  at  the  last  Worcester 
Assizes,  it  appeared  that  17  pockets  of  hops  had  been 
delivered,  and  remained  in  the  defendant's  possession  at 
the  time  of  the  trial :  but  evidence  was  adduced  to  shew 
that  the  hops  delivered  did  not  correspond  with  the  sam- 
ples ;  and  the  jury  were  of  that  opinion,  and  found  a  verdict 
for  the  defendant  on  the  special  plea,  the  learned  judge 
having  given  the  plaintiff  leave  to  move  to  enter  a  verdict 
for  the  amount  of  principal  and  interest  due  upon  the 
note. 

Ludlow,  Serjt.,  now  moved  accordingly. — ^The  allega- 
tions in  the  plea  were  not  proved;  and  if  they  were,  it  was 
no  answer  to  the  action.  It  was  proved  that  the  hops 
were  delivered,  and  no  steps  were  taken  to  return  them. 
All  the  cases  shew  that  there  must  be  a  total  failure  of 
consideration,  to  constitute  an  answer  to  such  an  action. 
In  Morgan  v.  Richardson  {a),  Lord  Ellenborough  held  that 
though,  where  the  consideration  for  a  bill  of  exchange  fails 
entirely,  that  would  be  a  sufficient  defence  to  an  action 
upon  it  by  the  original  party,  it  is  no  defence  to  such  an 
action  that  the  consideration  fails  partially :  but  that,  under 

(a)  1  Camp.  40. 
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such  Circumstances,  the  giver  of  the  bill  must  take  his  Exeh.  of  pieas, 
remedy  by  an  action  against  the  person  to  whom  it  was  ^  1839^ 
given.  [Parke,  B. — In  that  case  the  hams,  the  consi- 
deration for  the  bill,  had  been  accepted,  but  afterwards 
turned  out  to  be  of  an  inferior  quality.  That  was  clearly 
a  partial  failure  of  consideration  only.]  This  plea  alleges 
that  the  plaintiff  had  not  delivered  any  pockets  of  hops 
answering  the  samples,  or  any  hops  whatsoever;  the  issue 
raised  by  which  is,  whether  any  hops  whatever  had  been 
delivered;  and  that  issue  ought  to  have  been  found  for 
the  plaintiff.  The  defendant  does  not  state  the  transaction 
truly  in  lis  plea,  even  if  he  had  not  accepted  the  hops. 
[Parke,  B. — There  is  no  doubt  that  the  plea  would  have 
been  good  without  that  allegation,  '^  or  any  hops  what- 
soever ; "  but  the  difficulty  is,  whether,  there  being  that 
allegation,  the  plaintiff  was  not  bound  to  take  issue  on  it. 
Did  you  prove  the  acceptance  of  the  hops  ?]  No  question 
was  raised  as  to  that.  K  the  defendant  meant  to  rely  on 
the  want  of  acceptance,  he  should  have  raised  that  issue 
on  the  pleadings.  But  here  the  only  issue  is,  whether 
there  was  a  delivery  or  not.  This  is  not  like  the  cases 
where  a  different  thing  was  delivered,  as  saw-dust  instead 
of  sugar ;  but  the  delivery  is  of  articles  of  the  same  nature, 
though  inferior  in  value. 

Parke,  B. — It  seems  to  me  that  no  rule  ought  to  be 
granted ;  and  on  this  ground,  that  every  material  allega- 
tion in  the  plea  was  proved  at  the  trial,  and  that  the 
general  allegation,  that  no  hops  whatever  were  delivered, 
was  immaterial  and  might  be  rejected.  Let  us  see  what 
are  the  facts  material  and  requisite  to  be  proved,  that  are 
stated  in  this  pica.  It  states  that  the  bill  was  drawn  and 
indorsed  in  payment  of  the  price  of  certain  hops,  sold  by 
the  plaintiff  to  the  defendant,  as  and  for  hops  of  a  certain 
planter,  and  which  were  to  answer  certain  samples,  and 
then  it  alleges  that  the  plaintiff  had  not  delivered  any  hops 
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Sxeh.  of  Pleat,  answering  the  said  samples.  That  would  be  a  good  plea 
^_^  *  ^  without  more,  and  would  shew  a  total  failure  of  the  con- 
sideration, which  is  to  deliver  hops  answering  to  the  samples 
within  a  reasonable  time.  If  such  inferior  hops  were 
accepted,  that  would  be  quite  a  different  case,  and  would 
create  a  new  contract.  The  only  diflSculty  was,  whether, 
in  consequence  of  the  introduction  of  this  immaterial 
ETerment  into  the  plea,  the  plaintiff  was  not  put  under  a 
difficulty  as  to  the  mode  of  replying,  and  whether  it  was 
not  therefore  open  to  him,  \mder  the  general  traverse,  to 
shew  the  delivery  of  some  hops.  But  I  think  that  would 
not  be  sufficient,  and  that  it  would  be  no  answer  to  the 
plea,  unless  he  had  delivered  others  which  were  accepted  : 
and  that  it  would  therefore  be  necessary  in  the  replication 
to  aver  the  acceptance  of  such  others.  The  plaintiff  is  not, 
therefore,  in  a  condition,  on  the  pleadings  as  they  stand,  to 
take  advantage  of  such  a  case :  and  even  if  he  were,  it  did 
not  appear  that  he  had  such  a  case  to  make  in  point  of 
fact.  The  substance,  therefore,  of  the  plea  being  proved, 
the  defendant  was  entitled  to  the  verdict. 

Alderson,  B. — I  am  of  the  same  opinion.  The  latter 
allegation  in  the  plea  was  an  immaterial  one,  which  need 
not  be  proved.  It  is  a  total  failure  of  consideration,  if 
there  be  a  bargain  for  a  certain  kind  of  goods  to  be  deli- 
vered in  a  reasonable  time,  and  no  such  goods  are  delivered 
within  a  reasonable  time.  It  is  not  enough  for  the  seller 
to  say  he  has  delivered  goods  of  a  totally  different  kind, 
unless  the  other  party  accepts  those  other  goods. 

Gurnet,  B.,  concurred. 

Rule  refused. 
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Ejceh.  of  PUas, 
1839. 

Dearden  V.  Evans.  ^*-^v— -^ 

1  ROVER  for  stones. — Pleas,  first,  not  guilty;  secondly,  where  large 
that  the  stones  were  not  the  property  of  the  plaintiflF ;   on  hLTSi^^  fr*"* 
which  issues  were  joined.     At  the  trial  before  Alderson,  B.,  ^™«  ^o  t»«"«». 
at  the  last  Liverpool  Assizes,  it  appeared  that  the  plaintiff  above  upon  the 
was  the  lord  of  the  manor  of  Rochdale,  and  that  upon  a  hoid,*andhad^" 
field  called  Steanor  Bottom  Wood,  which  was  part  of  a  ****^";f  ^Y^'l^^y 

'  '^  parUally  imbed- 

copyhold  farm  of  the  defendant  within  the  manor,  there  ded  in  the  soil, 
lay  a  great  quantity  of  stones  of  various  sizes  and  weights,  evidence  to  ^^ 
Tarying  from  the  size  of  a  man^s  hand  to  the  weight  of  p^c^iw"  *r"^ 
several  tons,  and  known  by  the  name  of  cobs,  which  had  tionofthemhad 
in  course  of  time  fallen  £rom  some  neighbouring  rocks,  that  they  were 
called  the  Redis-shore  Scouts.     Some  of  these  were  wholly,  Jh*  xoriX^d.^^ 
some  partially,  imbedded  in  the  soil :  the  smaller  ones  lay  J?*?^  ^^*  ^J^J' 

^  J'  '  J   holder  could  not 

loose  upon  the  surface.  It  appeared  that  the  lord  had  remove  them 
leased  the  quarries  within  the  manor,  and  that  the  lessees  profit 
had  been  in  the  habit  of  taking  these  cobs  under  their 
lease.  The  last  fall  of  any  stones  from  the  rocks  (which 
were  not  the  property  of  the  plaintiff)  was  stated  to  have 
been  between  thirty  and  forty  years  ago :  the  defendant 
was  admitted  to  his  copyhold  in  1826.  The  part  of  the 
Steanor  Bottom  Wood  not  covered  by  the  cobs  was  used 
by  the  defendant  as  pasture  land.  It  appeared,  also,  that 
in  two  instances  the  lord  had  been  applied  to  for  per- 
mission to  remove  some  of  the  stones  by  other  per- 
sons, and  that  the  defendant  had  also  in  the  first  instance 
applied  for  permission  to  remove  them,  but,  upon  refusal, 
had  done  so  without  leave.  Of  late  years  the  stones  had 
become  valuable  for  the  purpose  of  making  sleepers  for  a 
railway,  and  the  defendant  had  broken  up,  and  removed 
and  sold,  many  of  them  for  that  purpose.  At  the  trial,  it 
was  contended  for  the  defendant  that  these  were  not 
minerals  to  which  the  lord  was  entitled,  but  mere  chattels, 
which  the  copyholder  had  a  right  to  take.     The  learned 
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Exeh.  of  Pleat,  judge  was  of  Opinion  that  primd  facie  they  formed  part  of  the 
^     ^      ^     soil  of  the  close,  and  that  if  the  defendant  alleged  that  they 
Dearden      were  mere  chattels,  it  was  for  him  to  shew  when  they  came 
Evans.        there,  of  which  there  was  no  evidence.     His  lordship  left 
it  to  the  jury  to  say,  whether  these  stones  had  not  fallen 
some  time  or  other  from  the  rocks  above  on  the  defend- 
ant's land,  although  there  was  no  evidence  to  shew  when 
any  particular  portion  had  fallen  :  and  the  jury  having  so 
found,  the  learned  judge  directed  the  verdict  to  be  entered 
for  the  plaintiflF,  with  nominal  damages. 

Wightman  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — ^The  lord  could  be  entitled  to  these  stones 
only  on  the  ground  that  they  were  annexations  to  the 
freehold,  as  being  part  of  the  stratum  of  the  soil.  But 
they  were  clearly  no  part  of  the  original  formation  of  the 
close,  and  were  unattached  to  the  soil  except  by  their  own 
weight.  The  general  soil  of  the  close  was  perfectly  dis- 
tinct from  them.  It  is  clear  they  would  be  mere  loose 
chattels  at  the  time  of  their  first  faUing.  [Alder son,  B. — 
There  was  nothing  to  shew  that  they  were  not  there  before 
the  grant  of  the  copyhold.]  The  question  is,  would  the 
copyholder  be  guilty  of  waste  by  removing  them  ?  It  is 
laid  down  that  a  copyholder  cannot  open  new  mines  or 
quarries ;  but  it  seems  that  if  he  find  open  mines  he  may 
use  the  stones :  see  Peachey  v.  Duke  of  Somerset  {a) :  so, 
also,  he  cannot  be  guilty  of  waste  by  removing  loose  stones, 
when  incumbering  the  surface.  [Parke,  B.  It  is  not  dis- 
puted that  he  might  remove  them  for  the  improvement  of 
the  close,  for  the  purposes  of  agriculture.]  The  whole 
cause  of  action,  if  any,  arises  on  the  removal ;  the  subse- 
quent sale  of  them  does  not  alter  the  case. 

Lord  Abinger,  C.  B. — K  it  were  necessary  to  decide 
whether  a  copyholder  might  remove  stones,  loose  and  re- 

(a)  I  Stra.  447. 
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cently  brought  upon  the  land — or  even  larger  stones  which  Exeh.  of  PUat, 
were  incumbering  the  land^  for  the  advantage  of  the  copy-  ^  ^^^' 
hold  estate,  I  probably  should  not  be  disposed  to  negative 
the  proposition  that  he  has  such  right.  Probably  even  a 
tenant  for  years  might  do  this,  because  he  could  not  other- 
wise profitably  enjoy  the  farm.  But  this  is  quite  a  dif- 
ferent case— the  question  being,  whether  large  stones,  im- 
bedded in  the  soil,  and  which  perhaps  may  have  been  there 
since  the  deluge,  may  be  removed  by  the  copyholder. 
Now  I  think  the  evidence  shews  that  the  lord  has  exer- 
cised a  right  to  remove  these  stones  for  his  own  profit,  and 
although  it  was  to  the  detriment  of  the  copyholder.  The 
case  seems  to  me  to  be  just  the  same  as  if  a  copyholder 
vere  to  claim  a  right  to  remove  a  portion  of  the  land 
itself:  these  are  stones  imbedded  in  the  soil,  and  form  part 
of  it,  and  part  of  the  value  of  the  land.  I  think,  therefore, 
the  verdict  was  quite  right,  and  the  conclusion  of  law 
drawn  by  the  learned  judge  quite  right  also. 

Parke,  B. — I  also  think  there  is  no  groimd  for  this  rule ; 
for  that  the  point  contended  for  by  Mr.  Wightman  does 
not  arise.  If  it  had  been  shewn  that  these  stones  had 
come  from  the  adjoining  hills  by  some  convulsion  of  nature, 
or  by  the  act  of  God,  while  the  defendant  was  the  copy- 
holder, his  argument  would  be  well  founded;  then  they 
would  belong,  either  to  the  party  from  whose  lands  they 
had  been  severed,  or  to  the  copyholder,  as  having  fallen  by 
accident  upon  his  soil ;  and  the  lord  would  have  no  more 
right  to  them  than  in  the  case  of  an  ordinary  occupier  of 
land  under  a  landlord.  But  that  question  does  not  arise 
here.  These  stones  have  been  in  the  same  state  as  far 
back  as  li\ing  memory  goes,  and  are  to  be  considered  a 
portion  of  the  soil,  just  as  much  as  the  gravel  which  forms 
a  portion  of  the  bed  of  a  river,  or  as  a  great  part  of  the 
soil  in  diflTerent  parts  of  the  country,  which  have  been 
detritus  from  the  neighbouring  hills:  therefore  I  think 
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Kxeh.  of  Pleat,  they  must  be  considered  part  of  the  soil  belonging  to  the 

lord,  and  granted  to  him  as  part  of  the  copyhold  estate. 
And  in  that  point  of  view,  the  evidence  was  strong  to  shew 
the  right  of  the  lord  to  take  them  as  part  of  the  soil.  The 
learned  ^udge  so  considered  it,  and  the  e\ddence  justifies 
the  view  taken  by  him.  If,  therefore,  the  copyholder  takes 
them  for  any  purpose  not  authorized  for  the  benefit  of  the 
copyhold  tenement,  he  is  liable.  The  verdict  was  there- 
fore right,  and  the  ruling  of  the  learned  judge  quite 
correct. 


Alderson,  B. — It  is  quite  clear  that  these  stones  were 
there  before  the  defendant,  for  he  came  in  1826,  and  the 
last  fall  of  stones  was  thirty  or  forty  years  ago :  he  took 
the  copyhold,  therefore,  with  the  stones  on  it.  I  left  to 
the  jury  the  only  point  raised  before  me,  and  which  was, 
in  fact,  the  only  question  between  the  parties. 

Rule  refused. 


Doe  d.  Tomes  v.  Chamberlaine. 

Where  a  party  JCi  JECTMENT  for  a  piece  of  land  at  Leamington.  At 
session  of  ?an^'  ^^®  ^^  before  Lord  Denman,  C.  J.,  at  the  last  Warwick 
under  an  agree-  Assizcs,  it  appeared  that  the  defendant  had  been  let  into 

ment  of  pur-  '  ^* 

chase,  he  pay-  possession  of  the  land  in  question  by  the  plaintiflT,  under 

ter  the  rate  of  an  agreement  of  purchase,  dated  the  22nd  Feb.  1833,  by 

anmun^on^thT  ^^^^  i^  ^^  Stipulated  that  the  defendant  should  be  let 

purchase-  Jnto  posscssion  forthwith,  payinff  interest  after  the  rate  of 

money  until  the  ^  ^   r  j      rs 

51.  per  cent,  per  annum  on  the  amount  of  the  purchase- 
money  until  the  completion  of  the  purchase,  which  was  to 
be  completed  by  the  22nd  May  then  next.  The  defendant 
had  remained  in  possession  of  and  built  upon  the  land,  and 
no  evidence  was  given  to  shew  that  any  conveyance  had 


completion  of 
the  purchase, 
which  was  to 
be  in  three 
months ;   and 
the  purchase 
not  being  then 
completed,  he 
continued  in 
poMession  on 

the  same  terms  :-^Hild,  that  this  was  only  a  tenancy  at  will,  which  might  be  determined  with- 
out notice  to  quit 
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been  tendered  to  him^  or  that  the  plaintiff  had  taken  any  Exch.  of  piea», 
steps  to  enforce  the  completion  of  the  purchase  :  but  the 
defendant  failing  to  pay  the  interest  punctually^  the  present 
ejectment  was  brought^  no  notice  to  quit  having  been  first 
given.  It  was  contended  for  the  defendant^  that  by  the 
operation  of  the  agreement  a  tenancy  firom  year  to  year 
was  created  between  the  parties.  The  learned  judge  was 
of  opinion  that  the  defendant  had  nothing  more  than  an 
estate  at  will^  and  directed  a  verdict  for  the  plaintiff^ 
giving  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Gaulbum,  Serjt.,  now  moved  accordingly.  —  By  this 
agreement,  a  reservation  in  the  nature  of  an  annual  rent, 
under  the  form  indeed  of  interest,  was  made  payable.  That 
created  a  tenancy  between  the  parties,  at  all  events  imtil 
the  22nd  of  May  following ;  and  the  defendant  afterwards 
continued  to  hold  on  the  same  terms.  The  definition  of 
an  estate  at  will  is,  "  where  lands  and  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  at  the  will  of  the  ^ 
lessor,  and  the  tenant  by  force  of  this  lease  obtains  posses- 
sion" {a).  This  is  quite  a  different  case.  Saunders  v. 
Musgrove  {b)  is  an  authority  to  shew  that  the  payments 
in  this  case  became  due  as  rent. 

Lord  Abinger,  C.  B. — ^I  think  there  is  no  ground  for  a 
rule.  If  this  were  a  case  in  a  court  of  equity,  it  is  clear 
the  court  would  not  allow  the  vendor  to  take  back  the 
estate,  unless  he  were  in  a  condition  to  fulfil  the  contract 
on  his  part.  But  in  a  court  of  law,  we  can  only  look  at 
the  legal  title.  This  is  not  an  estate  for  years,  for  life,  in 
tail,  or  in  fee :  there  is  no  annual  reversion  of  rent,  but 
only  a  reversion  of  interest  until  the  principal  money  is 
paid,  and  the  contract  completed.  In  the  case  cited,  there 
was  a  dear  intention  to  create  a  tenancy  at  a  fixed  annual 
rent ;  here  there  is  nothing  of  the  kind. 

(a)  Litt.  1. 68 ;  2  Bla.  Comm.  145.     (h)  6  B.  &  Cr.  524;  9.  D.  &  R.  529. 
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Parke^  B. — ^At  law,  this  is  nothing  more  than  au 
estate  at  will ;  there  is  a  provision  also  for  payment  of  in- 
terest, but  not  by  way  of  compensation  for  the  occu- 
pation of  the  land  :  the  agreement  for  payment  of  interest 
is  quite  independent  of  the  occupation  of  the  estate. 
In  Saunders  v.  Musgrove,  it  was  clear  that  a  sum  of  100/. 
a-year  was  to  be  paid  as  a  compensation  for  the  occupation 
of  the  premises,  by  equal  half-yearly  payments  :  that  was 
clearly  in  the  nature  of  a  rent  until  the  25th  of  December 
then  following,  and  if  the  contract  were  not  then  completed, 
to  go  on  upon  the  same  terms.  That  is  not  so  here ;  and 
if  the  party  be  let  into  possession,  he  has  nothing  but  the 
lowest  estate  known  to  the  law,  viz.  an  estate  at  will, 
which  may  be  determined  by  demand  or  by  entry. 


Alderson,  B. — I  am  of  the  same  opinion.     Saunders  v. 
Musgrove  was  in  eflfect  the  case  of  a  letting  at  a  yearly  rent. 


GuRNBY,  B.,  concurred. 


Rule  refused. 


Ward  v.  Pearson. 

AdcciaraUonin  ASSUMPSIT. — The  declaration  (as  originally  framed) 
thatTn  conside-'  Stated,  that  [in  consideration  that  the  plaintiflF  would  em- 
SainUff  would  P^^^  ^^®  defendant  to  build  on  a  certain  plot  of  ground  a 
employ  the  de-    certain  room,  booth,  or  building,  and  to  fit  up  and  complete 

fendant  to  build 

on  a  certain  plot  the  same  according  to  certain  plans  then  agreed  upon  be- 
^oSn!^ih^or  twccu  the  plaintiff  and  defendant,  at  and  for  the  sum  of 
fit'u^^'J^rf-  ^^'>  ^^^  defendant  promised  the  plaintiief  to  erect  the  same 
ing  to  eertam      by  the  28th  of  Jimc,  1838]  ;  and  that  the  plaintiff,  confid- 

pUmt  agreed 
upon,  for  the 

sum  of  20/.,  the  defendant  promised  to  erect  the  same  by  the  28th  June,  1838.  The  defendant 
pleaded  non  assumpsit,  and  that  the  agreement  was  rescinded.  The  contract  proved  was,  that 
the  defendant  should  place  upon  a  plot  of  ground,  hired  forthe  purpose  by  the  plaintiff,  certain 
seats  and  tables,  to  be  completed  four  or  five  days  before  the  28th  June,  1838,  (the  day  of  the 
Coronation),  for  25/.;  and  it  did  not  appear  that  there  were  any  plans  agreed  upon.  The  judge 
at  the  trial  having  directed  the  declaration  to  be  amended  in  conformity  with  the  contract  proved, 
the  Court  refused  a  new  trial. 
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ing  in  the  said  promise  of  the  defendant^  employed  the  Exeh.  of  PUtu, 
defendant  to  put  up  the  said  building  according  to  the 
plans  so  fixed  upon  as  aforesaid.     Breach^  that  the  defend- 
ant did  not  erect  the  said  room^  booths  or  buildings  whereby 
the  plaintiff  was  damnified^  &c. 

Pleas, — 1st,  non  assumpsit ;  2ndly,  that  the  contract  was 
rescinded  by  the  consent  of  the  plaintiff  and  defendant ;  on 
which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Hilary  Term,  it  appeared  that  the  plaintiff, 
who  was  a  licensed  yictualler,  having  hired  some  groimd 
for  the  purpose  of  letting  it  out  to  spectators  to  view  her 
Majesty's  Coronation,  employed  the  defendant,  a  carpenter, 
to  put  upon  it  some  seats  and  tables,  which  were  to  be 
completed  four  or  five  days  before  the  coronation  (28th 
June,  1838),  for  25/.,  and  it  did  not  appear  that  any  plans 
were  prepared.  It  was  objected  for  the  defendant,  that 
there  was  a  variance  between  this  evidence  and  the  declar- 
ation, and  that  an  entirely  different  contract  was  proved 
from  that  alleged.  The  plaintiff's  counsel  thereupon 
applied  to  the  learned  Judge  to  amend  the  declaration, 
and  he  directed  an  amendment  to  be  made  in  conformity 
with  the  contract  proved.  The  declaration  being  amended, 
the  part  within  brackets  stood  thus :  [in  consideration  that 
the  plaintiff  would  employ  the  defendant  to  erect  upon  a 
certain  plot  of  ground  certain  seats  or  tables,  at  and  for  a 
certain  sum,  to  wit,  the  sum  of  25/.,  the  same  to  be  com- 
pleted and  finished  four  or  five  days  before  the  day  of  the 
coronation,  to  wit,  the  28th  day  of  June,  1838,  the  defend- 
ant undertook,  &c.]  The  jury  foimd  for  the  plaintiff  upon 
both  issues,  with  5/.  damages. 

PUUt  now  moved  for  a  new  trial,  contending  that  the 
amendment  ought  not  to  have  been  made,  the  contract 
proved  being  essentially  different  from  that  stated  on  the 
record.     The  defendant's  pleading  the  second  plea  cannot 

VOL.  V.  c  M,  w. 
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Exeh.  of  Pleat,  alter  the  rights  of  the  parties  on  the  first  issue.     [Alderaon, 

B. — But  it  shews  the  amendment  was  not  material  to  the 
merits  of  the  case.]  The  contract,  as  proved,  diflPered  from 
that  alleged  in  the  nature  of  the  work  to  be  done,  in  the 
time  for  doing  it,  and  in  the  price. 

Lord  Abinger,  C.  B. — ^I  am  in  general  rather  averse  to 
making  amendments,  because  I  think  it  tends  to  produce 
laxity  and  carelessness  in  pleading:  but  in  this  case  I 
thought  myself  bound  to  make  the  amendment,  although 
I  did  it  reluctantly. 

Parke,  B. — ^This  seems  to  me  to  be  precisely  the  case 
which  the  act  of  Parliament  was  meant  to  meet ; — ^it  was  an 
amendment  in  a  matter  wholly  immaterial  to  the  merits  of 
the  case,  and  which  in  no  degree  prejudiced  the  defendant 
in  his  defence :  I  entirely  approve,  therefore,  of  the  course 
my  Lord  took.  Unless  the  power  of  amendment  be  liber- 
ally exercised,  the  rule  which  restricts  parties  to  one  count 
would  operate  very  harshly. 

Alderson,  B. — I  think  this  is  a  case  falling  exactly 
within  the  act  of  Parliament.  The  parties  came  to  try  two 
things; — ^first,  whether  there  was  a  contract  at  all;  secondly, 
whether  it  had  been  rescinded;  and  not  to  try  the  parti- 
cular nature  or  terms  of  the  contract.  If  this  amendment 
were  not  allowed,  it  would  be  directly  contrary  to  the  mean- 
ing and  spirit  of  the  act.  The  defendant  has  clearly  not 
been  prejudiced  in  his  defence  thereby,  for  after  the  amend- 
ment was  allowed,  he  called  witnesses  to  prove  that  there 
was  no  contract  at  all,  or  if  there  was,  that  it  had  been 
rescinded  by  consent. 

Maule,  B. — ^This  contract  never  having  been  reduced 
into  writing,  it  remained  quite  open  between  the  parties 
in  what  precise  terms  it  would  be  proved;  and  if  the  plain- 
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tiff  were  compelled  to  prove  it  exactly  as  it  was  stated  ia  EjccH.  of  puat^ 

the  declaration^  in  one  precise  form  of  words,  it  would  do  v   ^^'   . 

the  greatest  possible  mischief.     I  think  it  is  exactly  the  Ward 

case  which  the  act  of  Parliament  meant  to  provide  for.  Pearson. 

Rule  refused  (a). 


Brown  and  Another  v.  Fleetwood. 

UOYENANT  on  an  indenture  made  between  the  plain-  where  A.  pur- 
tiffs  and  the  defendant,  dated  29th  March,  1837,  by  which  Surines^oUn " 
the  plaintiffs  agreed  to  purchase  of  the  defendant  his  busi-  »ttorney,  the 

*r  —o  MT  purchase - 

ness  as  an  attorney,  for  which  they  were  to  pay  the  sum  money  to  be 
of  200/.  down,  and  a  further  sum  of  200/.  within  a  specified  staknentsruid  ~ 
period.     The  deed  contained  a  proviso  giving  the  plaintiffs  ctntarn^lda pr^ 
the  power,  within  a  year  and  a  half,  either  of  completing  ^»o  fi^^i^R  a., 
the  purchase,  or  giving  the  defendant  notice  of  their  aban-  within  a  limited 
donment  of  the  contract :  in  which  latter  case  the  defend-  completing  the 
ant,  one  month  after  such  notice,  was  to  repay  them  50/.  P!»'.c***«f » ^^ 

'  '  r  J  givmg  B.  notice 

of  the  purchase-money.    The  declaration  alleged  notice  of  of  his  abandon- 
ment of  the  con- 
abandonment  by  the  plaintiffs  within  the  specified  time,  tract,  in  which 

a  demand  of  the  50/.  within  a  month  after  notice,  and  a  J^ly5oI"fthc 
refusal  to  pay  the  same. — ^The  defendant  pleaded  his  dis-  P^^^c^^a^e- 

*    "^  *     ^  money: — Held, 

charge  under  the  Insolvent   Debtors^  Act  in  bar  of  the  that  b/s  dis- 
action.     At  the  trial  before  Patteson,  J.,  at  the  last  Staf-  the  insolvent 
ford  Assizes,  it  appeared  that  the   defendant  was  dis-  before^he^ex- 
charged  under  the  Insolvent  Act  in  August  1838,  and  pirationofthe 

^  ^      ^  ,  ^  '       .       time  limited  for 

that  the  plaintiffs  gave  notice  to  abandon  the  contract  in  giving  such 
the  September  following.     The  plaintiffs  had  a  verdict  for  answer  to  an 
50/.,  the  defendant  having  leave  to  move  to  enter  a  verdict  bacrthe^Sr" 
for  him,  if  the  Court  should  be  of  opinion  that  this  was  a  after  such  no- 

J  i»  ^^^  given ;  for 

debt  proveable  in  the  Insolvent  Debtors'  Court,  and  fipom  that  it  was  not 
which  the  defendant  was  therefore  protected  by  his  dis-  capaWe^of "1^ 

Char^p  luation  at  the 

"**^&^'  time  of  the  in- 

solvency. 

(a)  See  Sahsfmnj  v.  Mattheu%  4  M.  &  W.  343. 
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Exch.  of  Pleas, 
1839. 

Brovn 

V. 

Fleetwood. 


Whateley  now  moved  accordingly. — ^The  value  of  tliis 
debt  was  capable  of  being  ascertained  and  proved ;  it  ought 
therefore  to  have  been  inserted  in  the  defendant's  sche- 
dule^ but  that  not  having  been  done^  the  discharge  is  a 
bar  to  this  action.  The  case  falls  within  the  words  of  the 
7  Gteo.  4,  c.  57,  s.  51  (a).  This  was  a  sum  of  money,  payable 
at  a  future  time,  the  value  of  which  the  Court  might  upon 
application  have  ascertained.  It  was  also  ascertainable  by 
the  plaintiffs,  who  had  to  pay  it.  In  Ex  parte  7imfa/(6}, 
it  is  laid  down  by  Jlndal,  C.  J.,  that  it  is  not  the  less  a 
contingent  debt,  capable  of  being  proved,  "  because  such 
event  may  never  happen ;  for,  though  the  debt  may  never 
be  paid,  it  is  nevertheless  payable  if  the  contingency  does 
happen,  and  as  such  it  is,  strictly  and  properly  speaking, 
payable  on  a  contingency .''  {Parke^  B. — That  was  not  a 
case  of  insolvency,  but  of  bankruptcy.  The  56th  section 
of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  makes  express  pro- 
vision for  the  proof  of  contingent  debts :  but  there  is  no 
such  clause  in  the  Insolvent  Act.]  The  51st  section  of 
the  Insolvent  Act  seems  to  have  a  similar  operation* — He 
also  cited  Lawrance  v.  Walker  (c). 


Lord  Abinoer,  G.  B.— As  far  as  that  case  goes^  it  is 


(a)  Which  enacts,  that  the  dis- 
charge of  any  such  prisoner,  so 
adjudicated  as  aforesaid,  shall  and 
may  extend  to  any  sum  and  sums 
of  money,  which  shall  be  payable 
by  way  of  annuit}'  or  otherwise,  at 
any  ftlture  time  or  times,  by  virtue 
of  any  bond,  covenant,  or  other 
securities  of  any  nature  whatso- 
ever; and  that  every  person  or 
persons  who  would  be  a  creditor 
or  creditors  of  such  prisoner,  for 
such  sum  or  sums  of  money,  if  the 
same  were  presently  due,  shall  be 
admissible  as  a  creditor  or  creditors 
of  such  prisoner,  for  the  value  of 


such  sum  or  sums  of  money  so 
payable  as  aforesaid,  which  value 
the  said  Court  shall,  upon  appli- 
cation at  any  time  made  in  that 
behalf,  ascertain,  &c. ;  and  such 
creditor  shall  be  entitled,  in  respect 
of  such  value,  to  the  benefit  of  all 
the  provisions  made  for  creditors 
by  this  act,  without  prejudice  never- 
theless to  the  respective  securities 
of  such  creditor,  excepting  as  re- 
spects such  prisoner's  discharge 
under  this  act. 

(fr)  8  Bing.  406. 

(c)  3  Dowl.  P.  C.  614. 
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against  you.     I  am  of  opinion  that  there  is  no  ground  for  ExcH,  of  pum, 
the  rule :  this  is  a  species  of  contingency  which  does  not    v    ^^^'  . 
admit  of  valuation ;  non  constat  that  the  parties  may  choosp       Brown 
to  give  up  the  contnu^  at  a}!.  Fleetwood. 

Pa&ke^  B. — ^I  am  of  the  same  opinion.  It  is  clear  that 
the  insolvent  is  not  discharged  from  any  debt  which  cannot 
be  proved  before  his  discharge.  It  is  different  in  case  of 
bankruptcy;  there  the  debt  may  either  be  valued  at  tl^e 
time  of  the  baj^oruptcy^  or  the  party  may  wait  until  the 
contingency  occurs.  In  the  case  of  insolvency  there  is  no 
provision  for  future  valuation;  the  insolvent  is  discharged 
only  fix>m  such  debts  as  are  capable  of  valuation  at  the 
time  of  the  insolvency.  It  is  perfectly  clear  that  this  was 
not ;  it  was  wholly  uncertain  at  that  time  whether  the  busi- 
ness would  be  profitable  or  not^  or  whether  the  plaintiffs 
would  choose  to  give  it  up  or  not. 

Aldebson^  B.-^This  debt  was  wholly  incapable  of  valu- 
ation, either  by  the  party  who  was  to  exercise  the  option, 
or  by  the  party  against  whom  it  was  to  be  exercised.  In 
Ex  parte  ThukU,  the  question  was,  whether  the  debt  was 
the  subject  of  immediate  valuation,  or  whether  the  parties 
were  to  wait  until  the  contingency  occurred. 

Rule  refusedf 


Wbay  v.  Milestone, 

JJeBT  for  goods  sold,  and  on  an  account  stated. — The  Wh«re  a.  &  B, 
defendant  pleaded,  1st,  payment  into  Court  of  10/.,  and  new  in^osruOn 

transactions  for 
the  purchase  and  sale  of  wool,  having  also  had  other  dealings  together ;  and  they  settled  a  general 
account,  in  which  was  an  item  to  B.*s  debit  "  to  loss  on  wool,"  and  which  showed  a  balance  of 
15L  against  him:  and  B.  signed  the  account  and  admitted  the  balance  due: — Held,  that  A. 
Blight  afterwards  maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss  on  the  wool. 
Held,  also,  that  it  was  no  answer  to  such  action,  that,  after  the  account  was  settled,  the  plaintiff 
had  assented  to  a  proposal  of  the  defendanti  that  he  should  take  out  the  bajance  in  butcher's 
loeaL 
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Ejeh.  of  Pleat,  that  he  was  not  indebted  to  a  inreater  amount,  which  sum 

1839  • 

'  ^    the  plaintiff  took  out  of  Court  in  discharge  of  the  causes 

Wrat  of  action  to  that  amount ; — and  2ndly,  a  set-off  for  goods 
Milestone,  sold^  and  work  and  labour  done^  which  was  denied  by  the  re- 
plication. At  the  trial^  before  the  assessor  of  the  sheriff  of 
Yorkshire,  it  appeared  that  the  plaintiff  and  defendant  had 
been  partners  in  some  transactions  as  to  the  purchase  and 
sale  of  wool,  and  that  an  account  had  been  stated  between 
them,  relating  to  that  and  other  matters  of  business,  one 
of  the  items  in  which,  against  the  defendant,  was  ''to 
loss  on  wool/'  The  account  shewed  a  general  balance  of 
15/.  in  fayour  of  the  plaintiff)  and  opposite  that  sum  the 
defendant  wrote  "  Due  from  me  to  Mr.  Wray'' — to  which 
he  signed  his  name.  It  appeared  also  that,  after  the 
settlement  of  this  account,  the  defendant  proposed  to  the 
plaintiff  that  he  should  take  out  the  balance  in  butcher's 
meat,  which  he  expressed  his  readiness  to  do.  The  present 
action  was  brought  to  recover  the  amount  of  the  item 
entered  in  the  account  as  the  "  loss  on  wool.''  It  was 
objected  for  the  defendant,  1st,  that  this  being  a  partner- 
ship transaction,  and  it  not  appearing  that  a  final  balance 
had  been  struck  of  the  partnership  account,  and  an  express 
promise  made  to  pay  such  balance,  the  action  could  not  be 
supported :  and  2ndly,  that  after  the  agreement  to  take 
out  the  debt  in  butcher's  meat,  the  implied  promise  to  pay 
it  in  money  on  request,  which  was  necessary  to  support  the 
declaration,  did  not  arise.  The  learned  assessor  oyerruled 
the  objections,  and  the  plaintiff  had  a  verdict  for 
6/.  8s.  4d. 

BUSS  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— First,  the  authorities  establish,  that  in  order  to 
sustain  an  action  at  law  for  a  partnership  debt,  there  must 
have  been  not  only  a  final  settlement  of  the  balance  on  the 
partnership  transactions,  but  also  an  express  promise  to 
pay  such  balance.     The  judgment  of  BuUer,  J.,  in  Fosters, 
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AUanstm  {a),  proceeds  expressly  on  that  ground.    Moravia  Exch.  of  PUas, 

?.  Levy  {b),  and  Promont  v.  Coupland  (c),  are  authorities  to  *   . 

the  same  eflPect.     Rackstraw  v.  Imber  {d)  appears  to  be  in-        Wray 

consistent  with  these  authorities^  but  it  was  only  a  nisi    Milestone. 

prius  decision,  and  it  was  cited  and  considered  of  doubtftd 

authority  in  Promont  v.  Coupland.      And  upon  principle 

such  a  promise  must  be  necessary  to  charge  the  party ; 

because  the  mere  settlement  of  an  accoimt  does  not  change 

the  nature  of  the  items,  nor  the  ability  or  disability  of  the 

parties.      In  Henley  v.  Soper  (e),  there  was   a  decree  of 

a  colonial  court  ascertaining  the  balance,  which  might  well 

be  considered  equivalent  to  a  promise  to  pay  it,  both  parties 

haidng  appeared  and  submitted  to  the  jurisdiction  of  the 

Court.     At  all  events,  it  ought  to  have  been  left  to  the 

jury  to  say  whether  this  was  a  final  settlement. 

Secondly,  the  express  contract  to  take  out  the  balance 
in  butcher's  meat,  superseded  the  implied  promise  to  pay 
the  amount  on  request.  [Parke,  B. — It  was  a  mere  assur- 
ance that  if  the  defendant  would  pay  in  butcher's  meat, 
the  plaintiff  would  take  it  so :  there  was  no  binding  con- 
tract.] It  might  be  nudum  pactum  as  to  the  sums  for 
which  the  plaintiff  had  a  legal  demand,  but  not  as  to  the 
partnership  account,  for  which  he  could  not  sue  in  law. 

Lord  Abinoeb,  C.  B. — I  think  there  is  no  ground  for 
the  motion,  and  that  there  is  quite  sufficient  evidence  of 
this  being  a  final  account.  This  was  not  the  case  of  a 
general  continuous  partnership,  but  only  in  a  particular 
adventure :  and  it  was  quite  natural  that  the  parties  should 
take  a  settlement  on  the  conclusion  of  each  adventure, 
as  shipowners  settle  on  the  conclusion  of  each  voyage.  Then 
the  account  being  settled,  there  is  an  unqualified  acknow- 
ledgment, signed  by  the  defendant,  that  15/.  is  due  from 

(a)  2  T.  R.  479.  (c)  2  Bing.  170;  9  Moore,  319. 

(6)  Id.  483,  n.  (rf)  Holt,  N.  P.  C.  368. 

(e)  8  B.  &  Cr.  16;  2  Mail.  &  R.  153. 
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Exch.  of  PUaa,  him  to  the  plaintiff  on  the  general  balance  of  accounts  be- 

1839 

'  ^  tweenthem.  The  cases  cited  and  relied  on  in  Fo«/^  v.  .^l^n- 
Wrat  son  were  cases  where  there  had  been  a  settling  in  different 
Milestone,  characters^  e.  g,,  as  executors  and  suo  jure^  in  which  case  the 
settling  did  not  alter  the  nature  of  the  debt.  If  the  item 
forms  part  of  a  settled  account^  with  a  promise  to  pay  the 
balance^  I  think  there  is  no  need  of  an  ewpress  promise  to 
pay  the  particular  item.  As  to  the  promise  to  take  the 
amount  in  butcher's  meat^  it  seems  to  me  that  the  assessor 
was  qidte  right  in  his  ruling  on  that  point :  it  was  a  m^re 
expression  of  the  plaintiff's  willingness  to  take  it  in  meat^ 
if  the  defendant  so  paid  it.  At  all  events^  the  defendant 
should  have  shewn  that  he  so  tendered  it. 

Parke^  B.— While  this  argument  has  been  proceeding, 
I  have  looked  through  the  notes  of  the  assessor^  and  I  am 
satisfied  that  there  is  no  foundation  for  the  motion.  As 
to  the  necessity  of  an  express  promise,  if  there  be  any 
case  which  lays  it  down  that  an  express  promise  is  neces- 
sary after  an  account  stated^  which  was  meant  to  be  a  final 
account^  I  dissent  firom  that  doctrine.  In  many  cases,  the 
very  nature  of  the  transaction  will  explain  with  what  view 
the  account  was  stated:  and  if  it  be  stated  so  as  to 
shew  a  final  balance  then  to  be  paid^  the  party  will  be 
liable.  Here  the  partnership  item  is  introduced  as  an  item 
in  the  general  account^  and  the  defendant  acknowledges 
the  balance,  and  thereby  becomes  liable  to  pay ;  there  is 
no  occasion  afterwards  to  go  through  the  form  of  words 
that  he  promises ;  the  transaction  speaks  for  itself.  With 
regard  to  the  alleged  agreement  as  to  butcher's  meat,  in 
the  first  place,  it  was  not  made  until  after  the  account 
was  signed,  and  the  defendant  had  become  liable ;  but  I 
think  also  that  it  clearly  was  nudum  pactum;  it  only 
amounted  to  this, — ^that  the  plaintiff  was  willing  so  to  re- 
ceive the  amount,  if  the  defendant  so  paid  it ;  and  it  does 
not  apply  to  the  partnership  item  only,  as  to  which  there 
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was  no  previous  liability  at  law;  it  could  not^  therefore/ Bxeh.  qf  PUas, 
fifom  the  nature  of  the  things  be  a  binding  contract  between     v   ^^'   . 
the  parties  to  pay  in  that  particular  mode :  independently        Wrat 
of  the  objection  that  it  was  not  made  until  after  the  settle-    Milestone. 
ment  of  the  account. 

Alderson^  B. — I  think^  if  it  were  required^  that  there 
is  an  express  promise  in  this  case.  There  is  a  statement  of 
accounts  between  the  parties^  and  an  admission  that  so 
much  is  due  on  the  wool  transaction:  that  is  an  item 
entered  to  the  debit  of  the  defendant^  and  the  account 
containing  it  he  signs^  and  thereby  promises  to  pay  that 
item. 

Maule,  B. — I  know  of  no  rule  of  law  which  requires, 
in  this  or  in  any  other  case,  an  eocpress  promise.  The  law 
requires  a  promise;  which  may  be  collected,  sometimes 
firom  an  expression  in  words,  sometimes  &om  other  matters. 
Sometimes  an  account  is  so  stated  as  in  itself  to  import  no 
promise ;  then  a  subsequent  promise  in  words  supplies  the 
legal  promise  stated  in  the  declaration.  Here  it  is  clear 
that  the  statement  of  the  account  itself  imported  a  promise 
to  pay  the  items  included  in  it.  As  to  the  agreement 
about  the  butcher's  meat,  it  is  clear  it  was  merely  by  way 
of  accommodation  to  the  plaintiff. 

Rule  refused. 


Hallett  v.  Hallett. 

xxRCHBOLD  had  obtained  a  rule  to  shew  cause,  on  the  An  arbitrator 
part  of  the  plaintiff,  why  the  award  made  in  this  cause  ^  eniarge^the^ 

time  for  making 
his  award,  by  indorsement  on  the  order  of  reference,  made  the  following  indorsement : — "  I  direct 
tiiai  a  rule  of  this  court  shall  be  applied  for  by  counsel's  hand,  to  enlarge  the  time  of  making 
my  award."  No  such  rule  was  applied  for :  but  the  parties  subsequently  attended  meetings  be- 
fore the  arbitrator,  and  made  no  objection  to  the  regularity  of  the  enlargement: — Held,  first,  that 
the  indorsement  was  itself  a  sufficient  enlargement  of  the  time:  but  secondly,  that,  if  it  were  not, 
the  irregularity  had  been  waived. 
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Exeh.  of  Pleat,  for  the  defendant  should  not  be  set  aside^  on  the  ground^ 
V  ^  .  that  the  time  for  making  the  award  had  not  been  regularly 
Hallett  enlarged.  The  cause  was  referred  by  order  of  Nisi  Prius, 
Hallett.  containing  a  clause  empowering  the  arbitrator^  in  the  usual 
terms^  to  enlarge  the  time  by  indorsement  on  the  order. 
The  several  indorsements  made  by  him  were  in  the  fol- 
lowing terms : — "  I  direct  that  a  rule  of  this  Court  shall  be 
applied  for  by  counsel's  hand^  to  enlarge  the  time  for 
making  my  award/'  The  original  time  for  making  the 
award  had  expired  before  it  was  made.  It  appeared^  how- 
ever^ from  the  affidavits  in  opposition  to  the  rule^  that  the 
arbitrator  (who  was  a  layman)  had  applied  to  the  plaintiff's 
attorney,  on  the  24th  of  May  last  (the  day  before  the  ex- 
piration of  the  time  for  making  his  award),  for  the  form  of 
an  indorsement  to  enlarge  the  time,  and  that  the  attorney 
had  supplied  him  with  the  above  form :  and  further,  that 
the  attorney  had  attended  all  the  subsequent  meetings 
before  the  arbitrator,  and  made  no  objection  to  the  regu- 
larity of  the  enlargement. 

Barstow  shewed  cause. — ^First,  the  indorsement  itself  is 
sufficient.  The  arbitrator  states  his  own  intention  to  en- 
large the  time,  and  although  he  does  also  that  which  is 
mere  redundancy,  viz.,  directs  an  application  to  be  made  to 
the  Court  for  the  purpose,  that  does  not  vitiate  the  indorse- 
ment. But,  at  all  events,  if  the  time  has  not  been  regu- 
larly enlarged,  there  has  been  a  complete  waiver  of  the 
irregularity  by  the  subsequent  attendance  of  the  plaintiff's 
attorney ;  and  the  Court  will  not,  when  such  a  trick  has 
been  practised  as  in  the  present  case,  interfere  to  set  the 
award  aside. — He  cited  Halden  v.  Glasscock  (a). 

Archboldy  contra.— This  enlargement  was  irregular.  The 
form  given  by  the  plaintiff's  attorney  was  not  complied 

(a)  5  B.  &  Cr.  390 ;  8  D.  &  R.  151. 
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with,  for  no  rule  of  Court  was  applied  for.    Nor  is  the  BmH.  of  PUat, 
plaintiff  bound  by  the  act  of  his  attorney  in  giving  that     w   ^^^'  . 
form ;  it  was  given^  not  in  his  character  of  attorney  for  the      Hallett 
plaintiff,  but  rather  as  the  friend  of  the  arbitrator.     The      Hallett. 
arbitrator,  therefore,  had  no  authority  to  make  an  award : 
not  under  the  original  rule  of  reference,  because  it  had 
expired;   nor  by  consent,  because  the  consent  must   be 
limited  to  the  terms  in  which  it  was  given,  viz.,  on  the 
granting  of  a  rule  of  Court  for  the  enlargement. 

Parke,  B. — I  think  this  rule  ought  to  be  discharged 
with  costs.  It  is  not  necessary  finally  to  decide  whether 
the  enlargement  was  proper  in  itself,  although  I  incline  to 
think  it  was ;  because,  although  not  in  words,  yet  in  sub- 
stance, the  arbitrator  expresses  his  own  opinion  that  the 
time  ought  to  be  enlarged,  though  he  goes  on  to  direct 
that  a  rule  of  Court  should  be  applied  for  for  the  purpose, 
which,  according  to  the  original  submission,  was  not  neces- 
sary. But,  at  all  events,  it  is  clear  there  is  ample  evidence 
that  the  attorneys  of  both  parties — and  there  is  quite 
sufQcient  proof  that  they  were  authorized  by  the  par- 
ties— subsequently*  went  on  with  the  reference,  which 
affords  good  evidence  of  a  new  submission  by  parol  on  the 
terms  of  the  original  submission.  It  is  clear,  therefore, 
that  we  ought  not  to  set  aside  the  award,  and  the  rule 
must  be  discharged  with  costs. 

Alderson,  B. — I  am  of  the  same  opinion.  I  am  in- 
clined to  think  this  was  a  good  enlargement.  The  arbi- 
trator has  power  to  enlarge  the  time  by  indorsement :  then 
he  says,  in  substance,  I  mean  to  enlarge  the  time  for 
making  my  award,  and  I  ask  the  concurrence  of  the  Court 
in  my  doing  so.  The  Court  does  not  intimate  its  con- 
currence, but  that  was  unnecessary ;  so  that  it  stands  on 
the  expression  of  the  arbitrator's  own  opinion,  that  the  time 
ought  to  be  enlarged.    I  am  strongly  inclined  to  think  it 
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Bxeh.  of  Pleat,  was  a  good  enlargement  in  point  of  regularity.    But,  at 

^    all  events,  it  is  clear  that  the  parties  have  gone  on  as  upon 

Hallett      a  good  enlargement,  and  therefore  we  ought  not  to  set 

Hallett.     aside  the  award.    The  rule  must  be  discharged  with  costSj 

and  I  cannot  doubt  that  the  plaintiff's  attorney  will  pay 

them. 

GuENEY,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged  with  costs. 


TuRNOB  V.  Darnell. 

By  the  85th  IVNOWLES  moved  for  a  rule  to  shew  cause  why  the  de- 
^^9^  f  *M n  fendant  should  not  be  discharged  fipom  the  custody  of  the 

OC  3E  V  ICC  C  1 1  Uy 

the  case  of  are-  sheriff  of  Middlesex,  under  the  following  circumstances : — 
vent  is  taken  The  defendant  had  taken  the  benefit  of  the  Insolvent 
the'^S^tionof  Debtors'  Act,  and  on  the  11th  of  February  last,  was 
Ae  act,  and  ordered  by  that  Court  to  be  discharged,  after  being  in 
of  detainer  may  prisou  for  the  spacc  of  five  mouths  at  the  suit  of  the  plain- 
agaiMthim as  tiff-  O^^  ^^^  l^th  of  February,  the  plaintiff  lodged  a 
no'J^f^'oTi^-  ^P^^  against  him,  in  the  form  prescribed  by  the  1  &  2 
mons  need  be     Vict.,  c.  110,  but  no  application  had  been  made  to  a  Judge 

sued  out,  nor 

any  appUcation  for  an  Order  under  the  8rd  section  of  that  act,  nor  had 
TdeVSTeW  wiy  ^*  ^f  summons  been  sued  out :  the  question  was, 
section.  whether  either  of  these  was  necessary.    Knowles  directed 

the  attention  of  the  Court  to  the  85th  section  of  the 
statute,  which  enacts  that  ''in  aU  cases  where  it  shall  have 
been  adjudged  that  any  prisoner  shall  be  so  discharged, 
and  so  entitled  as  aforesaid,  at  some  future  period,  such 
prisoner  shall  be  subject  and  liable  to  be  detained  in 
prison,  and  to  be  arrested  and  charged  in  custody  at  the 
suit  of  any  one  or  more  of  his  or  her  creditors,  with 
respect  to  whom  it  shall  have  been  so  adjudged,  at  any 
time  before  such  period  shall  have  arrived,  in  the  same 
manner  as  he  would  have  been  subject  and  liable  thereto  \f 
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thii  act  had  not  passed/^     [Parke,  B. — ^A  Judge's  order  Exek.  of  puat, 

1839 
could  not  be  obtained  in  this  case,  because  the  plaintiff  '   ^ 

could  not  make  an  affidavit  that  the  defendant  was  about  Turnor 
to  quit  the  country.  Then  the  question  is,  whether  the  Darnell. 
85th  section  does  not  leave  the  parties  in  exactly  the  same 
position  as  before,  as  to  the  process  in  such  a  case.]  Ac- 
cording to  the  positive  enactment  of  the  2nd  section,  there 
ought  to  be  a  writ  of  summons,  because  no  doubt  this  is 
the  commencement  of  an  action.  [Alderson,  B.— The 
85th  section  says  the  prisoner  shall  be  detained,  &c.  in  the 
same  manner  as  if  this  act — i.  e.  the  same  act  which 
requires  the  writ  of  summons — ^had  not  passed.] 

Parke,  B. — ^There  would  have  been  no  difficulty  at  all, 
if  the  2nd  section  had  contained  the  same  words  as  the 
1st — "  except  in  the  cases  and  in  the  manner  hereinafter 
provided  for.''  But  the  question  is,  whether  s.  2  is  not 
superseded  altogether  as  to  this  case,  by  s.  85;  and  I 
think  the  effect  of  the  latter  section  is,  to  take  the  case 
entirely  out  of  the  operation  of  the  act,  and  leave  it  as  if 
the  act  had  not  passed;  that  in  this  particular  case, 
therefore,  we  must  operate  an  exception  upon  s.  2,  and 
there  is  no  necessity  for  a  writ  of  summons. 

Alderson,  B. — ^That  construction  is  not  at  all  incon- 
sistent with  the  general  provisions  of  the  act,  because  the 
85th  section  applies  to  a  particular  class  of  creditors,  who 
were  expressly  mentioned  in  the  Insolvent  Debtors^  Act. 

The  other  Barons  concurred. 

The  Court,  however,  considering  the  question  as  one  of 
some  importance  in  practice,  gave  Knowles  the  option  of 
taking  a  rule  nisi  if  he  thought  fit :  but  he  declined,  on 
consideration,  to  draw  up  the  rule  (a). 

(a)  The  application  was  subse-  opinion  that  the  case  was  not 
qaently  renewed  by /Tttm/re^,  when  within  the  statute,  and  refused  the 
the  Court  again    expressed  their      rule. 
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Exeh,  of  PleoM, 
1839. 


An  application 
to  set  aside  an 
arrest  made  on 
a  Judge's  order, 
under  the  1  & 
2  Vict  c.  110, 
8.  3,  must  be 
made  promptly ; 
and  as  it  seems, 
within  the  time 
for  putting  in 
bail 

In  order  to 
excuse  the 
delay,  on  the 
ground  ofapre- 
vious  applica* 
tion  at  cham- 
bers, the  rule 
must  be  drawn 
np  on  reading 
the  summons, 
or  it  must  be 
shewn  by  affi- 
davit 


Sugars  v.  Concanen. 

J .  W.  SMITH  had  obtained  a  rule  to  shew  cause  why  the 
bail-bond  executed  by  the  defendant  in  this  case  should 
not  be  deUvered  up  to  be  cancelled^  on  entering  a  common 
appearance.  It  appeared  that  an  order  of  Coltman,  J., 
had  been  obtained^  for  issuing  a  capias  against  the  defend- 
ant^ under  the  1  &  2  Vict.  c.  110^  s.  8;  upon  which  he 
was  arrested  on  the  28th  of  March.  The  present  application 
was  made  on  the  17th  of  Aprils  on  the  ground  of  an  irre- 
gularity in  the  copy  of  the  capias  served,  which  (follow- 
ing the  old  form)  stated  the  writ  to  be  returnable  within 
four  calendar  months  instead  of  one.  The  debt  and  costs 
had  since  been  paid. 

JV.  H,  Watson  shewed  cause,  and  objected  that  the 
application  was  too  late.  The  rule  that  applications  of 
this  nature  must  be  made  promptly,  had  not  yet  been 
applied  in  practice  to  the  case  of  an  arrest  under  the 
1  &  2  Vict.  c.  110,  8.  3,  but  there  could  be  no  doubt  that 
it  equally  applied  to  it  in  principle.  He  cited  Brashour 
V.  Russell  (a),  where  it  was  held,  that  an  application  to 
discharge  a  defendant  out  of  custody  for  a  defect  in  pro- 
cess, must  be  made  within  the  ordinary  time  for  putting  in 
bail.     The  Court  then  called  on 


Smith,  to  support  the  rule. — He  argued,  that  the  writ  of 
capias  under  the  new  act  stood  upon  a  ground  somewhat 
different  from  the  ordinary  bailable  process  before,  being 
issued  after  hearing  affidavits,  and  the  Judge  exercising  a 
discretion.  He  stated  also,  in  order  to  account  for  the 
delay,  that  an  application  had  first  been  made  at  chambers 
to  set  aside  the  writ;    and  on  Watson's  objecting  that 


(a)  4  Bing.  N.  C.  31 ;  5  Scott,  268. 
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that  did  not  appear  upon  the  affidavits  or  the  rule,  he  BxcH.  of  pie^, 
produced  the  summons   and  Judge^s  order,  and  urged     ^   ^^^' 
that  the  Court  would  take  judicial  notice  of  the  Judge's       Sugars 
signature  thereto.     [Parke,  B. — No ;  because  if  the  rule     Concanen. 
had  been  drawn  up  on  reading  it,  the  other  side  might 
have  given  some  explanation  of  it  by  affidavit.]      They 
must  be  fuHy  cognizant  of  it.     [AldersoUy  B. — That  is  not 
the  question ;  but  whether,  the  rule  not  being  drawn  upon 
reading  it,  they  might  not  reasonably  suppose  you  did  not 
mean  to  rely  upon  it.] 

Per  Curiam. 

Rule  discharged  with  costs. 


BORTHWICK  V.   BaVENSCROFT. 

VJRAY  had  obtained  a  rule  to  shew  cause  why  the  dis-  The  defendant, 
tringas  issued  in  this  cause  should  not  be  set  aside  for  name  was 
irregularity,  on  the  ground  that  the  defendant,  whose  real  Jfetcrib^'ir" 
name  was  Humphrey  Davies  Ravenscroft,  was  described  *he  writ  of 

summons,  and 

in  it  as  Henry  Ravenscroft,  and  that  it  had  issued  after  distringas 
the  expiration  of  more  than  four  months  from  the  teste  of  Humphre"  d. 
the  writ  of  summons.  ^:   ,9"  *"  *P" 

plication  to  set 
aside  the  dis- 

Humfrey  shewed  cause,  and  objected  that  the  affidavit  of  entitled  his 
the  defendant,  on  which  the  rule  had  been  obtained,  was  cfJisr^  R  »!*** 
wronfflv  intitled.   The  title  of  the  cause  was  stated  to  be —  Humphrey  D. 

^  ^  R.,  sued  as 

"  Borthwick  v.  Humphrey  Davies  Ravenscroft,   sued   as  Henry  r." 
Henry  Ravenscroft.^'     He  contended  that  this  was  a  mis-  there  bdng^no 
description  of  the  cause.  Z^^  t^^. 


Gray,  contra,  urged  that  the  defendant  had  rightly 
designated  himself  by  his  proper  name : — 

But  Per  Curiam. — ^There  is,  at  present,  no  such  cause 


82  CASES  TN  THE  EXCHEQUER^ 

Egeh.  of  PUat,  as  that  described  in  the  affidayit :  after  appearance^  the 

1QQQ 

w   ^  '  .  title  might  properly  be  changed :  but  until  then  there  is 

BoRTHwicK  no  such  cause  as  is  there  stated. 

Ravenscropt. 

Rule  discharged  without  costs. 


In  the  Matter  of  Parker  and  Others. 
{TTie  Case  of  the  Canadian  Prisoners.) 

The  Court  will  xN  Hilary  Term  (Jan.  24th)  Roebuck  moved  for  writs  of 

habmcorpns  habeas  corpus,  to  be  directed  to  William  Batcheldor,  the 

to  bring  up  a  govcmor  of  the  borough  gaol  of  Liverpool,  commanding 

the  purpose  of  him  to  brins  up  the  bodies  of  John  6.  Parker,  Randall 

chl^ed.'on  Wixon,  Jamcs  Brown,  and  Leonard  Watson,  in  order  that 

he*ifui^ij*^  they  might  be  discharged  out  of  custody.     He  moved  on 

in  custody,  an  affidavit  of  Mr.  Waller,  clerk  to  Messrs.  Ashurst  & 

unless  there 

be  an  affidavit    Graiusford,  solicitors.  Stating  that  he  (the  deponent)  had 
orTbe  rilewn    applied  to  Mr.  Batchcldor,  on  behalf  of  the  prisoners,  for 

that  he  is  so 
coerced  as  to 
be  unable  to  make  one. 

The  return  to  a  writ  of  habeas  corpus  to  bring  up  a  prisoner  in  the  custody  of  the  gaoler  of 
LiTcrpool,  for  the  purpose  of  discharging  him,  stated  that  the  prisoner  was  indicted  for  high 
treason  in  Upper  Canada,  and  before  his  arraignment  petitioned  the  lieutenant-governor,  in 
accordance  with  the  Colonial  Act  of  1  Vict.  c.  10,  (which  authorizes  the  pardon  of  persons  in- 
dicted for  high  treason,  on  condition  of  being  transported  from  the  province,  &c.),  confessing  his 
guilt,  and  praying  for  a  pardon  on  such  conditions  as  the  governor  and  council  should  think  fit; 
that  the  governor  consented  that  mercy  should  be  extended  to  him,  on  condition  that  he  should 
be  transported  to  Van  Dieman's  Land  for  life,  to  which  condition  the  prisoner  assented;  that 
thereupon  the  governor,  by  letters  patent,  pardoned  the  prisoner  oh  the  above  condition ;  that 
there  being  no  means  of  transporting  him  directly  from  Upper  Canada  to  Van  Dieman's  Land, 
it  became  necessary  to  take  him  to  Quebec,  in  Lower  Canada,  that  being  the  most  convenient 
place  for  the  purpose ;  whereupon,  and  in  order  to  carry  the  condition  into  effect,  the  prisoner 
was  conveyed,  by  warrant  of  the  governor  of  Upper  Canada,  into  Lower  Canada,  and  then,  by 
warrant  of  the  governor  of  Lower  Canada,  delivered  into  the  custody  of  the  sheriff  of  Quebec 
for  safe  keeping  until  he  could  be  transported;  that  there  not  being  any  means  of  conveying 
him  directly  from  Lower  Canada  to  Van  Dieman's  Land,  it  became  necessary  to  convey  him  to 
England,  to  be  taken  from  thence  to  Van  Dieman's  Land,  and  thereupon  he  was  delivered  by 
the  sheriff  of  Quebec  into  the  custody  of  the  captain  of  a  vessel,  to  be  conveyed  to  England ; 
who,  having  arrived  at  Liverpool  with  the  prisoner  on  board,  and  there  not  being  the  means 
immediately  ready  for  conveying  him  thence  to  Van  Dieman's  Land,  delivered  him  into  the 
custody  of  the  gaoler  of  Liverpool,  to  be  kept  while  means  were  preparing  to  transport  him 
thither. 

The  Court  refused  to  discharge  the  prisoner;  on  the  ground  that,  even  if  the  condition  of  the 
pardon  were  not  lawful,  or  if,  being  lawful,  the  prisoner  was  not  an  assenting  party  to  it,  he  was 
still  liable  to  be  tried  for  the  treason  in  England,  and  therefore  any  subject  might  detain  him  in 
custody  until  he  was  dealt  with  according  to  law. 


EASTER  TERM,   2  VICT.  83 

a  copy  of  the  warrant  under  which  they  were  detained^  Bxeh.  of  puat, 
and  had  received  the  copy  annexed  thereto ;  and  also  on  an     ^    ^^'  . 
affidavit  of  Mr.  Ashurst^  stating  that  it  was  recited  in  such      Canadian 

Prison  ERft* 

warrant  that  the  prisoners  had  been  convicted  of  treason^         Case. 

which  statement  he  believed  to  be  untrue^  and  that  they 

had  never  been  tried  by  any  court  of  law.     The  Court 

having  intimated  that  there  ought  to  be  an  affidavit  from 

the  prisoners  themselves^  Roebuck  referred  to  the  case  of 

the   Hottentot   Verms  {a),   to   shew  that    that  was    not 

necessary. 

But  Per  Curiam. — There  a  reason  was  assigned  for  not 
producing  an  affidavit  from  the  party  herself.  Before 
granting  a  habeas  corpus  to  remove  a  person  in  custody^ 
we  must  ascertain  that  an  affidavit  is  not  reasonably  to  be 
expected  from  him.  An  affidavit  is  absolutely  necessary^ 
either  horn  the  party  who  claims  the  writ^  or  from  some 
other  person^  so  as  to  satisfy  the  Court  that  he  is  so  coerced 
as  to  be  unable  to  make  it. 

Accordingly,  on  the  following  day.  Roebuck  renewed  his 
apphcation  on  the  affidavits  of  the  four  prisoners  them- 
selves, stating  that  they  had  never  been  arraigned,  tried, 
convicted,  or  sentenced  by  any  court  in  Canada  or  else- 
where, and  that  they  were  totally  ignorant  of  the  term  for 
which  they  were  detaiBed.  Although,  in  HobhoiLs^s  Case  (6), 
it  was  laid  down  that  the  writ  of  habeas  corpus  did  not 
issue  of  course,  but  that  the  Court  must  exercise  a  discretion 
upon  it ;  yet  here  the  Court,  finding  that  the  prisoners 
were  detained  on  a  warrant,  the  force  of  which  was  spent 
on  their  arrival  in  England,  and  which  could  not  authorize 
the  detention  of  any  person  here,  and  which  also  contained 
untrue  allegations  as  the  groimds  on  which  it  proceeded, 
would  consider  this  sufficient  to  constitute  a  primd  facie 

(a)  13  East,  196.  {b)  3  B.  &  Aid.  420. 

VOL.  V,  D  M.  W. 
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Exch,  of  Pleat,  case,  and  to  call  upon  the  party  detaining  the  prisoners  to 


1839. 


shew  to  the  Court;  the  grounds  of  their  detention. 


Canadian         The  writs  having  been  granted,  the  following  return 

PRISONERB*  _ 

Case.         (mutatis  mutandis)  was  made  in  the  case  of  each  of  the 
prisoners : — 

"  I,  William  Batcheldor,  keeper  of  her  Majesty's  gaol 
of  and  for  the  borough  of  Liverpool,  in  the  writ  to  this 
schedule  annexed  named,  do  certify  and  return,  in  obe- 
dience to  the  said  writ,  that  by  a  certain  statute  of  her 
Majesty's  province  of  Upper  Canada,  in  North  America, 
[1  Vict.  c.  10],  intituled,  '  An  act  to  enable  the  govern- 
ment of  this  province  to  extend  a  conditional  pardon  in 
certain  cases  to  persons  who  have  been  concerned  in  the 
late  insurrection,'  made  and  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty,  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the 
legislative  council  and  assembly  of  the  said  province,  under 
and  by  virtue  of  a  certain  act  of  Parliament,  made  and 
passed  in  the  thirty-first  year  of  the  reign  of  his  late 
Majesty  King  Geoj^e  the  Third,  intituled  '  An  act  to 
repeal  certain  parts  of  an  act  passed  in  the  fourteenth  year 
of  his  Majesty's  reign,  intituled.  An  act  for  making  more 
effectual  provision  for  the  government  of  the  province  of 
Quebec  in  North  America,  and  to  make  farther  provision 
for  the  government  of  the  said  province ;'  and  which  first- 
mentioned  statute  was  duly  passed  by  the  legislative 
council  and  assembly  of  the  said  province  of  Upper  Canada., 
and  assented  to  in  her  Majesty's  name,  by  the  person  who 
had  been  and  wa«  appoinUT  at  the  time  of  Tassing  the 
said  first-mentioned  statute  as  aforesaid,  by  her  Majesty, 
to  be  the  governor  of  the  said  province  of  Upper  Canada ; 
reciting,  that  there  was  reason  to  believe  that  among  the 
persons  concerned  in  the  late  treasonable  insurrection  in 
that  province,  there  were  some  to  whom  the  lenity  of  the 
government  might  not  improperly  be  extended,  on  account 
of  the  artifices  used  by  desperate  and  unprincipled  persons 
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to  seduce  them  firom  their  all^iance;  it  was,  amongst  other  JSre*.  ^  puoi^ 
things,  enacted,  that  upon  the  petition  of  any  person  v  ^^*  ^ 
diarged  with  high  treason  committed  in  the  said  province,  Canadian 
preferred  to  the  lieutenant-governor  before  the  arraignment  c  am,^' 
of  such  prisoner,  and  praying  to  be  pardoned  for  his  offence, 
it  should  and  might  be  lawful  for  the  lieutenant-governor 
<ji  the  said  province,  by  and  with  the  advice  and  consent 
of  the  executive  council  thereof,  to  grant,  if  it  should  seem 
fit,  a  pardon  to  such  person,  in  her  Majesty's  name,  upon 
such  terms  and  conditions  as  might  appear  proper,  which 
pardon  being  granted  under  the  great  seal  of  her  Majesty's 
said  province,  and  reciting,  in  substance,  the  prayer  of 
such  petition,  should  have  the  same  effect  as  an  attainder 
of  the  person  therein  named  for  the  crime  of  high  treason, 
as  ffff  aa  regarded  the  forfeiture  of  his  estate  and  property, 
real  and  personal;  and  that  in  case  any  person  should  be 
pardoned  under  that  act,  ixpon.  condition  of  being  trans- 
ported or  banishing  himself  from  that  province,  either  for 
life  or  for  any  term  of  years,  such  person,  if  he  should 
afterwards  voluntarily  return  to  that  province,  without 
lawful  excuse,  contrary  to  the  condition  of  his  pardon, 
should  be  deemed  guilty  of  felony,  and  should  suffer  death 
as  in  case  of  felony.  And  I  do  further  certify,  that  by 
another  statute  of  her  said  Majesty's  province  of  Upper 
Canada,  intituled, '  An  act  to  provide  more  effectually  for 
the  punishment  of  certain  offences,  and  to  enable  the 
governor,  lieutenant-governor,  or  person  administering  the 
government  of  this  province,  to  commute  the  sentence  of 
death  in  certain  cases,  for  other  punishment  in  this  act 
mentioned,'  made  and  passed  in  the  seventh  year  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  in  the 
manner  and  by  the  persons  and  authority  required  for 
that  purpose  by  the  said  act  of  Parliament  made  and 
passed  in  the  thirty-first  year  of  the  reign  of  his  late 
Ifajestj  King  Greorge  the  Third— after  reciting  that  it  was 
eipedient  to  make  further   provision  for  the  effectual 
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Exeh,  of  Pieast  punishment  of  certain  offences  thereinafter  mentioned, 

'   ^     — ^it  was  enacted,  that  in  case  of  the  conviction  of  any 

Canadian     person  after  the  passing  of  that  act,  of  various  felonies 
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Case.  and  offences  (particularized  in  the  return),  the  person 
convicted  of  such  offence  might  be  sentenced  to  such 
punishment  aa  was  then  provided  by  law  for  any 
such  offence,  or  if  the  Court,  which  was  to  pass  sentence 
on  such  convict,  should  think  fit,  might  be  sentenced  to  be 
imprisoned  only,  or  imprisoned  and  kept  to  hard  labour,  or 
in  solitary  confinement,  in  the  common  gaol,  or  in  any 
penitentiary  or  house  of  correction  that  had  been  or  might 
be  provided  in  that  province  for  such  purpose,  for  any  term 
not  exceeding  seven  years.  [The  act  then  contained  vari- 
ous provisoes,  which  were  particularly  set  out  in  the  return; 
and  continued] — and  that  it  should  and  might  be  lawful 
for  the  governor,  Ueutenant-governor,  or  person  adminis- 
tering  the  government  of  that  province,  to  commute  the 
sentence  of  death,  which  might  be  passed  upon  any  person 
convicted  of  a  capital  crime,  other  than  high  treason  or 
murder,  for  transportation  for  life  or  term  of  years,  to 
such  place  in  his  Majesty^s  dominions  as  might  be  assigned 
for  the  reception  of  convicts,  or  for  banishment  from  that 
province  for  life,  or  any  term  of  years,  or  for  solitary  con- 
finement, or  confinement  with  or  without  hard  labour  in 
any  penitentiary  or  house  of  correction  that  might  be  ap- 
pointed for  such  purposes,  either  during  life,  or  for  any 
term  of  years.  And  I  do  further  certify,  that  by  another 
statute  of  her  Majesty^s  said  province  of  Upper  Canada, 
intituled,  '  An  act  respecting  the  transportation  of  con- 
victs,' made  and  passed  in  the  seventh  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  in  the  manner 
and  by  the  persons  and  authority  required  for  that  purpose 
by  the  said  act  of  Parliament  made  and  passed  in  the 
thirty-first  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  after  reciting  that  it  was  expedient  to 
facilitate  the  transj^ortation  of  offenders  to  such  place  or 
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places  in  his  Majesty's  dominions  as  might  be  assigned  for  Exeh,  of  piea$, 
the  reception  of  convicts,  and  to  make  further  provision  in  ^  IS39.  ^ 
respect  to  the  punishment  of  transportation,  it  was  enacted,  Canadian 
that  notwithstanding  anything  contained  in  a  certain  act  case. 
of  the  Parliament  of  that  province,  passed  in  the  fortieth 
year  of  the  reign  of  his  late  Majesty  Eang  George  the 
Third,  intituled,  '  An  act  for  the  further  introduction  of 
the  Criminal  Law  of  England  in  this  province,  and  for  the 
more  effectual  punishment  of  certain  offenders,'  it  should 
be  lawful,  after  the  passing  of  that  act,  to  sentence  offenders 
to  transportation,  not  only  in  such  cases  where  by  any  law 
then  in  force,  or  thereafter  to  be  passed,  it  was  expressly 
provided  that  such  offenders  might  be  transported,  but  also 
in  every  case  in  which,  by  the  provisions  of  the  said  act 
passed  in  the  fortieth  year  of  his  late  Majesty  King  George 
the  Third,  the  i)erson  convicted  would  be  liable  to  be 
banished  from  that  province :  provided  always,  nevertheless, 
that  no  offender  should,  under  the  authority  of  that  act,  be 
sentenced  to  be  transported  except  by  such  court,  and  in 
such  cases,  and  for  such  term  of  time,  as  the  same  offender 
might,  according  to  the  said  act,  be  banished  from  that 
province;  and  that  nothing  in  that  act  contained  should 
extend,  or  be  construed  to  take  away  or  affect  the  power 
of  sentencing  offenders  to  be  banished  according  to  the 
act  thereinbefore  recited,  when  it  should  appear  proper  to 
pass  such  sentence :  and  that  all  and  singular  the  provi- 
sions then  in  force,  which  were  contained  in  the  said  act 
of  the  Parliament  of  that  province,  passed  in  the  fortieth 
year  of  the  reign  of  his  late  Majesty  Bang  George  the 
Third,  respecting  persons  returning  to  that  province  before 
the  expiration  of  the  i)eriod  for  which  they  had  been 
banished  by  sentence  of  a  court,  or  had  consented  to  be 
banished,  according  to  the  terms  of  any  conditional  pardon 
granted  to  a  convict  sentenced  to  suffer  death,  should 
equally  extend  to,  and  be  in  force  with  respect  to,  any 
person  returning  from  transportation  after  that  act,  whe- 
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Eseh.  of  Pha$9  ther  such  person  should  have  been  sentenced  to  be  trans- 
'  ^  ported,  or  having  been  capitally  convicted,  should  have 
Canadian  been  pardoned  on  condition  of  being  transported  for  a 
Case.  time  to  be  mentioned  in  such  sentence,  or  for  life,  whore 
that  might  be  lawful,  and  should  in  the  opinion  of  the 
court  passing  such  sentence  appear  proper,  to  such  place 
as  the  governor,  Ueutenant-govemor,  or  person  adminis- 
tering the  government  of  that  province,  by  and  with  the 
advice  of  the  executive  council  thereof,  should  appoint. 
And  that  it  should  and  might  be  lawful  for  the  governor, 
lieutenant-governor,  or  person  administering  the  govern- 
ment of  that  province,  by  and  with  the  advice  of  the  exe- 
cutive council  thereof,  to  determine,  upon  reference  to  his 
Majesty's  government  in  England,  to  what  foreign  posses- 
sion of  his  Majesty  convicts  should  be  transported  firom 
that  province,  under  the  provisions  of  that  act;  and  that 
an  instrument  under  the  sign  manual  of  the  governor^ 
lieutenant-governor,  or  person  administering  the  govern- 
ment of  that  province,  and  directed  to  ihe  Judges  of  the 
Court  of  King's  Bench,  declaring  to  what  colony  or  place 
it  had  been  determined  to  transport  any  convict,  should  be 
sufficient  authority  for  the  Judge  who  passed  sentence  on 
such  convict,  or,  in  his  absence,  for  any  other  Judge  of  the 
said  Court,  to  make  his  warrant,  authorizing  any  person  or 
persons  to  carry  and  secure  such  convict,  in  and  through 
that  province,  towards  the  sea-port  or  place  from  whence 
he  or  she  was  to  be  transported;  and  if  any  person  or  per- 
sons should  rescue  such  convicts,  or  any  of  them,  or  assist 
them,  or  any  of  them,  in  making  their  escape  from  such 
person  or  persons  as  should  have  them  in  their  custody  as 
aforesaid,  such  offence  should  be  punishable  in  the  same 
manner  as  if  such  convict  had,  at  the  time  it  was  com- 
mitted, been  confined  in  a  gaol  or  prison,  in  the  custody  of 
the  sheriff  or  gaoler,  after  sentence  for  the  crime  of  which 
he  should  have  been  convicted.  And  that  if,  by  reason  of 
any  difficulty  occurring  which  might  prevent  the  transport- 
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ation  or  reception  of  any  convict  in  anv  colony  or  posses-  E;rch,  of  piea$, 
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sion  of  his  Majesty,  the  sentence  which  should  have  been  ^      . 

passed  on  any  such  convict  could  not  be  carried  into  effect.     Canadian 
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such  convict  might  be  detained  in  prison  for  a  period,  not  Case. 
longer  than  that  for  which  he  should  have  been  sentenced 
to  be  transported,  unless  it  should  appear  expedient  to 
pardon  such  convict,  in  which  case  it  might  be  made  a  con- 
dition of  such  pardon  that  the  convict  should  banish  him- 
self from  that  province  for  a  period  not  exceeding  the  residue 
of  the  sime  for  which  he  was  to  have  been  transported. 
And  I  do  further  certify,  that  after  passing  the  said  first- 
mentioned  statute,  to  wit,  at  a  special  session  of  Oyer  and 
Terminer  and  gaol  deUvery  began  and  holden  at  Toronto, 
in  the  home  district  of  the  said  province,  on  Thursday  the 
8th  day  of  March,  in  the  first  year  of  the  reign  of  her 
said  Majesty,  before  the  Honourable  John  Beverley  Robin- 
son, Chief  Justice  of  the  said  province,  and  others  his  fel- 
lows, justices  and  commissioners  of  our  said  lady  the  Queen, 
nnder  and  by  virtue  of  her  said  Maiesty^s  Commission 
under  the  great  seal  of  the  said  province,  issued  in  pursu- 
ance of  another  statute  of  her  Majesty's  said  province, 
duly  passed  in  the  same  manner  and  by  the  same  authority 
as  the  said  first-mentioned  statute,  on  the  12th  day  of 
January,  in  the  first  year  of  her  Majesty's  reign,  and  in- 
tituled '  An  act  to  provide  for  the  more  effectual  and  im- 
partial trial  of  persons  charged  with  treason  and  treason- 
able practices  committed  in  this  province,'  the  said  J.  Q. 
Parker  was  indicted  for  the  crime  of  high  treason,  and 
before  the  arraignment  of  the  said  J.  O.  Parker,  he  the  said 
J.  G-.  Parker  humbly  petitioned  the  lieutenant-governor  of 
the  said  province  in  accordance  with  the  said  statute  first 
herein  mentioned,  confessing  his  guilt  of  the  treason 
chained  against  him  as  aforesaid,  and  professing  his  peni- 
tence, and  praying  for  the  merciful  consideration  of  his 

• 

case,  and  that  her  Majesty's  gracious  pardon  xnight  be 
extended  to  him  upon  such  conditions  as  the  said  lieute- 
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Exeh.  of  Pleat,  nant-govemor  of  the  said  province,  by  and  with  the  advice 
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'  ^     of  the  said  executive  conncil,  should  see  fit ;  and  the  said 
Canadian     lieutenant-govemor,  by  and  with  the  advice  of  the  said 
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Case.  executive  council,  did,  in  her  said  Majesty's  behalf,  consent 
that  mercy  should  be  extended  to  him  the  said  J.  G.  Parker 
upon  the  conditions  following,  that  is  to  say,  that  the  said 
J.  G.  Parker  be  transported  and  remain  transported  to  her 
Majesty's  penal  colony  of  Van  Dieman's  Land  for  and 
during  the  term  of  his  natural  life ;  to  which  terms  and 
conditions  the  said  J.  G.  Parker  did  assent,  and  the  said 
lieutenant-governor  did  thereupon,  in  her  Majesty's  name, 
on  the  22nd  of  October,  in  the  year  of  our  Lord  1838 
aforesaid,  by  letters  patent  under  the  great  seal  of  the  said 
province  of  Upper  Canada,  dated  the  day  and  year  last 
aforesaid,  pardon,  remit,  and  release  the  said  J.  G.  Parker 
of  and  from  all  and  every  punishment  whatsoever  which 
might  be  inflicted  upon  him  the  said  J.  G.  Parker  by  reason 
of  the  treason  so  as  aforesaid  confessed  by  him,  upon  con- 
dition nevertheless  that  he  the  said  J.  G.  Parker  should  be 
transported  and  remain  transported  to  the  said  penal  colony 
of  Van  Dieman's  Land  for  and  during  the  term  of  his 
natural  life.  And  I  do  further  certify  and  return,  that 
there  being  no  means  of  transporting  the  said  J.  G.  Parker 
directly  from  Upper  Canada  aforesaid  to  Van  Dieman's 
Land  aforesaid,  it  became  and  was  necessary  to  take  him 
to  Quebec,  in  her  Majesty's  province  of  Lower  Canada  in 
North  America,  for  the  purpose  of  carrying  the  said  condi- 
tion in  the  said  pardon  into  effect,  the  said  place  called 
Quebec  being  the  readiest  and  most  convenient  place  for 
that  purpose;  whereupon,  and  in  order  to  carry  the  said 
condition  into  effect,  the  said  J.  G.  Parker  was,  after  the 
said  pardon,  conveyed  by  the  authority  and  warrant  of  the 
said  Heutenant-govemor  of  Upper  Canada,  frt)m  the  said 
province  of  Upper  Canada  unto  the  said  province  of  Lower 
Canada,  and  was  there,  upon  his  arrival  in  Lower  Canada 
aforesaid,  by  virtue  of  a  warrant  in  that  behalf  of  Sir  John 
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Colbome,  governor  of  the  said  province  of  Lower  Canada,  BjeeK  of  Pieas, 
delivered  into  the  custody  of  the  sheriff  of  the  district  of    ^   ^      . 
Quebec,  in  Lower  Canada  aforesaid,  for  safe  keeping  until      Canadian 
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he  could  be  transported  according  to  the  said  condition,         casb. 
the  same  being  the  proper  and  most  convenient  custody  in 
that  behalf.    And  I  do  further  certify  and  return,  that 
there  not  being  any  means  of  conveying  the  said  J.  G. 
Parker  directly  from  Lower  Canada  aforesaid  to  Van  Die- 
man's  Land  aforesaid  according  to  the  said  condition,  it 
became  and  was  necessary,  in  order  to  carry  the  said 
condition  into  effect,  to  convey  the  said  J.  O.  Parker  to 
England,  to  be  taken  from  thence  to  Van  Dieman's  Land, 
in  fulfihnent  of  the  said  condition :  and  thereupon  after- 
wards, to  wit,  on  the  17th  day  of  November,  1838,  the 
said  J.  G.  Parker  was  delivered  by  the  said  sheriff  of 
Quebec  into  the  custody  of  Digby  B.  Morton,  captain  of 
the  bark  '  Captain  Boss,'  for  the  purpose  of  being  con- 
veyed to  England  aforesaid,  to  the  end  that  the  said  J.  G. 
Parker  might  be  thence  again  transported  to  Van  Die- 
man's  Land  as  aforesaid.    And  the  said  Digby  B.  Morton 
having  arrived  with  the  said  ship  at  Liverpool  as  aforesaid, 
to  wit,  on  the  17th  day  of  December  last,  with  the  said 
J.  G.  Parker  on  board  thereof,  and  there  not  being  the 
means  immediately  ready  for  conveying  him  from  Liver- 
pool aforesaid  to  Van  Dieman's   Land  as  aforesaid,  it 
became  and  was  necessary  that  the  said  J.  G.  Parker 
should  be  placed  in  some  safe  custody  until  the  means 
could  be  provided  for  conveying  him  to  Van  Dieman's 
Land  as  aforesaid;  and  the  said  gaol  of  and  for  the  said 
Borough  of  Liverpool  being  the  fittest  and  most  convenient 
place  for  that  purpose,  he  the  said  Digby  B.  Morton  did, 
on  the  day  and  year  last  aforesaid,  deliver  the  said  J.  G. 
Parker  into  my  custody  at  Liverpool  aforesaid,  and  I  have 
kept  him  in  my  custody  whilst  means  have  been  and  are 
preparing  with  all  possible  dispatch  for  the  causing  the 
said  J.  G.  Parker  to  be  transported  to  Van  Dieman's 
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BjteK  of  PUat,  Land  as  aforesaid.  And  these  are  the  causes  of  my  de- 
taining the  said  J.  O.  Parker  in  my  custody,  and  whose 
body  I  have  ready,  as  by  the  said  writ  I  am  commanded.'' 
This  return  having  been  made,  it  was  moved  to  discharge 
the  prisoners  on  the  gronnd  of  its  insufficiency,  and  the 
case  was  fully  argued  on  several  days  in  Hilary  and  Easter 
Terms. 

The  points  made  on  behalf  of  the  prisoners  were  as 
follows  (a) : — 

I.  That  the  return  stated  no  conviction  of  the  prisoners, 
and  that  without  a  conviction  there  could  be  no  au- 
thority to  any  person  in  this  country  to  hold  them  in 
custody.  That  no  provincial  statute  could  give  such 
authority,  but  it  must  be  founded  on  an  act  of  the  impe- 
rial legislature.  That  the  only  act  on  which  such  autho- 
rity could  be  rested  was  the  Transportation  Act,  5  Geo.  4, 
c.  84,  s.  17,  which  in  its  terms  applied  only  to  convicted 
persons ;  that  is,  to  persons  on  whose  guilt  there  had  been 
an  actual  adjudication  by  some  Court  or  Judge.  That 
the  pardon  here  could  not  be  considered  an  attainder,  since 
the  Provincial  Act  expressly  enacted  that  it  should  have 
such  effect  only  as  regarded  the  forfeiture  of  property: 
and  that  the  proceedings  were  in  themselves  repugnant 
to  the  principles  of  English  law,  everything  having  been 
done  in  private,  without  any  means  afforded  to  the  pri- 
soners to  resist  them  by  themselves  or  by  counsel  on  their 
behalf. 

II.  That  the  return  did  not  state  that  there  had  been 
any  judgment  of  transportation,  but  merely  that  the 
Governor  of  Upper  Canada  had  thought  fit  to  commute 


(a)  The  case  having  been  pre- 
viously aigued  in  the  Court  of 
Queen's  Bench,  it  is  not  deemed 
necessary  to  state  the  arguments  in 
this  Court  in  detail,  especially  as 
tiie  judgment  proceeded  on  other 
coniidentions:— see  the  report  in 


the  former  Court  at  length,  1  Peny 
&  Davison.  A  full  report  of  aU  the 
proceedings  in  both  Courts,  with  an 
able  introduction  on  the  writ  of 
habeas  corpus,  has  also  been  pub- 
lished by  Nfr.  Fry,  one  of  the  coun- 
sel for  the  prisoners. 
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the  pnnishinent,  on  the  petition  of  the  prisoners  to  that  Exeh.  nf  puaa^ 
effect.     That  a  power  of  transportation  in  inmtum  was  not     ^  ^^^*  . 
known  to  the  Conunon  law  of  England,  and  could  much      Canadian 
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less  be  exerdsed  by  a  colonial  goyemment.  On  this  casb. 
point  the  following  authorities  were  cited :  Hobart^  61 ; 
1  Bla.  Comm.  137;  Co.  Litt.  133,  a. ;  Hawk.  PI.  Cr.  c.  38, 
(toL  ir.  p.  297).  And  to  shew  that  the  practice  of  trans* 
portation  began  shortly  after  the  plantation  of  the  Ame* 
rican  colonies,  and  was  exercised  only  with  the  assent  of 
the  prisoner,  reference  was  made  to  Eelynge^s  Reports, 
pp.  4  and  45 ;  and  North's  Life  of  Lord  Guildford,  toL  ii., 
p.  24. 

ni.  That  the  provincial  statute  could  not,  at  all  events, 
have  any  operation  out  of  the  limits  of  the  province  of 
Upper  Canada,  which  was,  in  relation  to  this  country,  a 
foreign  state,  at  least  as  regarded  the  punishment  of  cri- 
minals. On  this  iK)int  the  learned  counsel  referred  to  the 
principle  of  the  Civil  law — ''Extra  territorium  jus  dicenti 
hnpone  non  paretur  (a) ;  to  the  stat.  31  Qeo.  3,  c.  31,  which 
established  the  present  government  of  Canada;  to  the 
judgment  of  Lord  Loughborough  in  FolUoit  v.  Ogden  (A), 
and  of  Lord  EUenborough  in  Woolffy.  Oxholm  (c) ;  to  Sto* 
r^»  Conflict  of  Laws,  c.  16,  p.  616 ;  to  the  cases  of  Buchan- 
nan  v.  Bucker  {d),  and  Becguet  v.  McCarthy  (e) ;  and  to  the 
provisions  of  the  statutes  11  Geo.  4  and  1  Will.  4,  c.  30, 
and  1  &  2  Vict.  c.  9. 

IV.  That,  even  assuming  the  transiK)rtation  not  to  be 
unlawful  in  itself,  it  had  been  illegally  carried  into  effect, 
the  Governor  of  Lower  Canada  having  no  authority  to  in- 
tervene and  to  direct  the  captain  of  the  vessel  to  bring  the 
prisoners  to  Liverpool,  and  the  intention  of  the  Crown 
that  they  should  be  brought  there  and  detained  by  the 
gaoler  of  Liverpool,  not  being  signified  by  any  legal  docu- 

(a)  Dig.  Ub.  u.  tit.  1,  b.  20.  (c)  6  M.  &  Sel.  99. 

(6)  1  H.  BL  135.  (d)  9  East,  192;  1  Campb.  63. 

(e)  2  B.  &  Adol.  951. 
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Bxeh.  of  Pieoif  mesDt,  or  tkrougb  any  constitutional  authority;  and  the 
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warrant  not  being  directed  personally  to  Mr.  Batcheldor : — 
2  Inst.  186,  and  1  Bla.  Comm.  136,  being  referred  to. 

V.  That  the  return  was  clearly  insuflScient  for  uncer- 
tainty, because  it  did  not  set  out  the  various  documents 
necessary  to  enable  the  Court  to  see  that  the  detention  of 
the  prisoners  was  justified  by  law.  On  this  head  the  fol- 
lowing authorities  were  cited : — BushelPs  case  (a).  Thorn- 
Unson's  case  (A),  Seeles^s  case  (c),  Anon.^  1  Ventr.  336; 
Watson  V.  Clarke  (rf),  Resp  v.  Clarke  {e),  DeybePs  case  (/), 
Souden*s  case  {ff),  and  NasVs  case  (A). 


For  the  Crown  it  was  answered : — 

I.  II.  That  although  no  conviction  or  judgment  of  trans- 
portation was  stated  in  the  return,  yet  proceedings  were 
set  forth  which  were  tantamount  to  a  conviction,  the  pri- 
soners having  confessed  their  guilt,  and  prayed  for  pardon, 
which  had  been  granted  on  condition  of  their  undergoing 
a  sentence  of  transportation,  which  was  legally  enforce- 
able against  them,  even  in  invites : — that  the  Crown  had 
power,  where  crimes  had  been  confessed  which  rendered 
the  prisoner  liable  to  the  punishment  of  death,  to  substi- 
tute for  it  any  lesser  punishment.  Several  instances  were 
cited,  in  which  it  was  alleged  that  such  a  power  had  been 
exercised  (i),  and  it  was  expressly  recognised  by  the  stat. 
20  Geo.  3,  c.  46.    That  Canada  was  not  a  foreign  state,  but 


(a)  Vaughan,  135 ;  T.  Jones,  13 ; 
6  How.  St  Tr.  999. 

(b)  12  Co.  104. 

(c)  Cro.  Car.  557. 

(d)  Carth.  69,  75. 

(e)  Salk.  349;    Com.   24;    12 
Mod.  114. 

(f)  4  B.  &  Cr.  245. 
(ff)  Id.  294. 

(A)  Id.  295. 

(i)  ThecasesofthefiarlofClan- 
carty,  in  the  reign  of  Will.  3;  of 


Sir  John  Maclean,  in  1704;  of 
Margery  Day,  in  1725;  and  of 
many  persons  implicated  in  the  re- 
hellion  of  1745.  It  was  stated  that 
the  patents  of  their  pardon,  founded 
on  the  confession  of  the  prisoners 
before  trial,  and  granted  on  the  con- 
dition of  transportation  to  America, 
remained  in  the  Patent  Office ;  and 
notes  of  them  had  been  supplied 
to  the  Attorney-General  by  Mr. 
Dealtry. 
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a  colony  of  England,  and  as  such  a  part  of  the  British  Egeh.  qf  PUat, 
empire,    whose  judicial  proceedings  the   courts  of  this     ^  ^      . 
country  were  bound  to  support :  the  cases  of  FoUiott  v.      Canadian 
Off  den  and  Woolfy.  Oxholm  were  therefore  inapplicable.  case, 

III.  The  provincial  statute,  1  Vict.  c.  10,  was  one  which 
it  was  perfectly  competent  to  the  legislature  of  Canada  to 
pass,  by  virtue  of  the  authority  vested  in  it  by  the  stat. 
31  Geo.  3,  c.  31,  and  it  expressly  conferred  on  the  gover- 
nor and  council  the  power  which  they  had  exercised  in 
granting  the  pardons  in  the  present  instance.  It  was  an 
act  of  mercy,  and  so  consistent  with,  instead  of  being 
repugnant  to,  the  laws  of  England.  A  provision  of  the 
same  nature  was  indeed  contained  in  the  Habeas  Corpus 
Act,  31  Car.  2,  c.  2,  the  14th  section  of  which  enacted, 
that  if  any  person  convicted  of  felony  should,  in  open  court, 
pray  to  be  transported,  and  the  Court  should  think  fit  to 
give  him  leave  for  that  purpose,  he  should  be  so  transported. 
The  expression  in  the  provincial  Act,  '^  on  such  terms  and 
conditions  as  might  appear  proper,^^  must  be  construed  to 
include  every  species  of  punishment  known  to  the  law; 
and  although  transportation  might  not  be  known  to  the 
common  law,  it  had  been  frequently  sanctioned  as  a  mode 
of  punishment  by  the  legislature,  and  must  be  recognised 
by  the  Court  as  one  well  known  to  and  consonant  with  the 
law.  To  the  objection,  that  the  attainder  worked  a  for- 
feiture of  property  only,  the  answer  was,  that  the  2nd  section 
was  inserted,  not  so  to  limit  the  effect  of  the  attainder, 
but  to  prevent  the  absurdity  which  would  follow  in  allow- 
ing a  party  pardoned  of  high  treason,  on  condition  of 
transportation,  to  remain  a  holder  of  lands  in  Canada. 
The  pardon  being  conditional,  the  condition  must  be  per- 
formed, otherwise  the  pardon  would  not  operate  at  all. 
But  the  5  Geo.  4,  c.  84,  s.  17,  was  a  legislative  recognition 
of  transportation  as  a  punishment  which  might  be  legally 
employed  in  the  colonies. — The  learned  counsel  then  en- 
tered on  a  review  of  all  the  acts  passed  by  the  imperial 
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Egch.  rf  Pkmt,  legifllature  in  rrferenoe  to  traiisportation,  firom  the  18 
^   *°^'  ^     Car.  2,  c.  8  to  the  5  Geo.  4,  c.  84,  to  shew  that  they  refer- 
Canadian      red  only  to  transportation  Jrom  the  United  Kingdom,  and 
Cask.        therefore  that  the  recital  of  the  5  Greo.  4,  c.  84,  that  there 
were  ''laws  in  force''  in  part  of  the  King's  dominions  not 
within  the  United  Eangdom,  authorizing  transportation 
from  the  Colonies f  clearly  shewed  that  such  must  be  colo- 
nial laws,  which  had  therefore  received  thereby  the  sanc- 
tion of  the  Imperial  Parliament.    The  conclusion  was, 
that  the  pardon  would  be  valid  in  Canada;   and  if  so,  all 
stqw  subsequently  taken  in  execution  of  it,  within  any 
part  of  the  Queen's  dominions,  must  equally  be  valid. 

IV.  For  the  same  reason,  the  means  taken  by  the  Governor 
of  Lower  Canada  to  carry  the  pardon  into  effect,  were  also 
legal :  it  being,  moreover,  expressly  averred  in  the  return, 
that  there  were  no  direct  means  of  transport  from  Canada 
to  Van  Dieman's  Land.  That  a  warrant  was  required 
only  when  prisoners  were  in  execution^  not  when  they  were 
in  custody  under  process  of  a  court,  or,  as  here,  by  virtue 
of  proceedings  tantamount  to  a  sentence  of  a  court :  1  Bla. 
Comm.  136 ;  Rex  v.  Clarke  (a). 

V.  Lastly,  the  return  was  sufficiently  predse,  without 
setting  out  the  documents  verbatim ;  since  it  stated  the 
whole  truth  of  the  matter,  and  gave  the  Court  sufficient 
information  to  enable  them  to  see  the  grounds  and  the 
vaUdity  of  the  prisoners'  decision.  The  cases  of  Rex  v. 
Suddis  {b),  and  Barnes^  case  (c),  were  cited  as  decisive 
authorities  against  this  objection :  and  tiie  cases  referred 
to  on  the  other  side  were  distinguished. 

But,  independently  of  these  grounds,  it  was  insisted  that, 
even  if  it  were  conceded  that  the  return  was  insufficient, 
the  prisoners  were  not  therefore  entitled  to  their  discharge. 
It  appeared  to  ihe  Court,  from  the  return,  that  tiiey  were 
in  custody  on  a  charge  of  treason  committed  within  the 

(a)  1  Salk.  349.  {b)  1  East,  306.  (c)  2  Rol.  Rep.  157. 
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Qneoi's  dominions,  which  they  had  confessed,  and  for  Brek.  rf  puat^ 
which,  if  the  provincial  statute  were  a  nullity,  and  if  they     ^  ^^^-   , 
renounced  the  conditional  pardon,  they  were  liable  to  be     Canadian 
tried  in  England,  or  to  be  sent  back  to  Canada  for  that    ^*  CAiJ^*** 
purpose :  81  Car.  2,  c.  81,  s.  16,    On  this  point  the  following 
authorities  were  cited:   Rex  v.  Kimberley   (a),  Lundy's 
cmse  {b),  Rex  v.  Plait  {c),  Rex  v.  Marks  {d),  and  Ex  parte 
Kramtz  {e). 

To  this  last  objection  it  was  repUed  on  the  part  of  the 
prisoners,  that  if  the  return  were  quashed,  it  was  for  all 
purposes  non-existent,  and  then  nothing  whatever  appeared 
to  shew  that  the  prisoners  were  lawfully  detained. 

Cur.  adv.  vult. 

On  a  subsequent  day  (May  6th)  the  judgment  of  the 
Court  was  delivered  by  Lord  Abinoer,  C.  B. — This  is  a 
case  of  a  Habeas  Corpus  to  the  gaoler  of  Liverpool,  on  the 
return  to  which  a  motion  has  been  made  to  discharge  the 
prisoners.  The  Court  is  bound  to  look  at  the  substance  of 
the  return ;  if  it  contains  sufficient  matter  in  substance  to 
shew  that  the  prisoner  is  lawfully  detained,  we  cannot 
dischai^  him  upon  Habeas  Corpus,  though  the  return 
should  in  some  respects  be  informal,  or  should  go  into 
matter  not  essential  to  the  question.  The  return,  then,  in 
rabstance  is,  that  by  an  act  of  the  legislature  of  Upper 
Canada,  the  lieutenant-governor,  with  the  advice  of  the 
executive  council  of  that  province,  was  enabled  to  grant  a 
pardon  under  the  great  seal,  upon  such  terms  as  might 
appear  proper,  to  such  persons  then  under  charge  of  high 
treason  committed  in  that  province,  as  should  petition  the 
Ueutenant-govemor  before  their  arraignment,  praying  for 
pardon,  and  that  the  same  act  provides,  that  in  case  any 

(a)  2  Str.  848.  (c)  Leach's  Crown  Law,  157. 

(6)  2  Ventr.  314.  \d)  3  East,  157. 

(€)  1  B.  fr  Or.  258  ;  2  D.  &  R.  411. 
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Exeh,  of  PUatt  person  should  be  pardoned  under  that  act  upon  condition 
^  18J9.  ^  ^£  ijgjjjg  transported  or  banishing  himself  from  that  pro- 
Canadian      vince  either  for  life  or  for  any  term  of  years,  such  person^ 

PkI  SON  E  KB* 

Casb.  if  he  should  return  to  the  province  before  the  period  of  his 
transportation  or  baniahnient,  should  be  gmlty  of  felony, 
and  liable  to  suffer  death ;  and  after  the  passing  of  that  act, 
the  prisoner  was  duly  indicted  at  a  special  Court  of  Oyer 
and  Terminer,  held  by  authority  of  another  act  of  the  same 
legislature,  for  the  crime  of  high  treason ;  that  before  his 
arraignment,  in  accordance  with  the  statute,  the  prisoner 
petitioned  the  lieutenant-governor,  confessing  his  guilt  of 
the  treason  charged  against  him,  and  praying  that  her 
Majesty's  pardon  might  be  extended  to  him  upon  such 
conditions  as  the  lieutenant-governor,  by  and  with  the 
advice  of  the  executive  council,  should  see  fit ;  that  the 
lieutenant-governor  did,  with  the  advice  of  the  coun- 
cil, consent  that  her  Majesty's  mercy  should  be  extended 
to  him,  upon  condition  that  he  should  be  transported  and 
remain  transported  to  her  Majesty's  colony  of  Van  Dieman's 
Land  for  the  term  of  fourteen  years  next  ensuing  the 
date  of  his  arrival  at  Van  Dieman's  Land,  to  which  terms 
and  conditions  the  prisoner  assented,  and  therefore  the 
lieutenant-governor  did,  by  letters  patent  under  the  seal  of 
the  province,  remit  and  release  the  prisoner  from  all  and 
every  punishment  that  might  be  inflicted  upon  him  by 
reason  of  the  said  treason  so  confessed,  upon  the  condition, 
nevertheless,  that  he  should  be  and  remain  transported  for 
the  term  aforesaid.  The  return  then  states,  that  there 
being  no  means  of  conveying  the  prisoner  directly  from 
Upper  Canada  to  Van  Dieman's  Land,  it  became  necessary 
to  convey  him  first  to  Quebec,  in  Lower  Canada,  and  then 
to  England,  for  the  purpose  of  transporting  him  to  Van 
Dieman's  Land,  and  that  accordingly  he  was  transmitted 
by  authority  of  the  lieutenant-governor  of  Upper  Canada 
to  Quebec,  and  thence,  by  authority  of  the  executive  go- 
vernment there,  which  issued  letters  patent  in  the  name  of 


SASTER  TERM^   2  VICT.  49 

her  Majesty  to  command  that  the  prisoner  should  be  deli-  Bxch.  of  PUas, 
Tcred  to  Digby  Morton,  the  majster  of  the  bark  Captain  ^      . 

Ross,  to  be  by  him  conveyed  to  England,  to  such  place  as  Canadian 
her  Majesty  should  think  fit,  to  the  end  that  he  might  Case. 
ihence  be  transported  to  Van  Dieman^s  Land;  that  Digby 
Martin  accordingly  brought  him  to  Liverpool,  the  same 
being  the  place  which  seemed  fit  to  her  Majesty,  and  which 
was  the  most  proper  place  for  the  purpose,  and  there  deli- 
Tered  him  to  the  gaoler  of  Liverpool,  who  detains  him  in 
Ins  custody  whilst  means  are  preparing  to  transport  him  to 
Van  Dieman's  Land.  This  is  the  substance  of  the  return, 
against  which  many  ingenious  objections  have  been  urged ; 
the  principal  of  which  seem  to  be,  that  the  legislature  of 
Upper  Canada  had  no  authority  to  make  any  such  law ; 
that  if  they  had,  it  could  be  binding  only  within  the  pre- 
dncts  of  that  province;  that  it  could  communicate  no 
authority  to  any  person  out  of  that  province,  and  therefore 
could  give  none  to  the  gaoler  of  Liverpool ;  that  even  if  it 
could  have  that  effect,  the  pardon  granted  under  that  law 
being  conditional,  it  was  not  competent  to  the  prisoner  to 
accept  a  pardon,  whereby  he  submitted  himself  to  imprison- 
ment or  transportation ;  or  that  if  it  were  competent  to  him 
to  accept  a  pardon  with  such  a  condition,  he  has  still  a 
right  to  retract  his  consent,  and  to  be  set  free  from  the 
obligation  imposed  upon  him  by  the  condition.  All  these 
topics  have  been  elaborately  argued  on  both  sides,  and  have 
received  due  attention  firom  the  Court;  but  in  the  view 
which  we  take  of  the  case,  we  do  not  think  it  necessary  to 
pronounce  any  opinion  upon  them*  If  the  condition  upon 
which  alone  the  pardon  was  granted  be  void,  the  pardon 
must  also  be  void.  If  the  condition  were  lawful,  but  the 
prisoner  did  not  assent  to  it,  nor  submit  to  be  transported, 
he  cannot  have  the  benefit  of  the  pardon ;  or  if,  having 
assented  to  it,  his  assent  be  revocable,  we  must  consider 
him  to  have  retracted  it  by  this  application  to  be  set  at 
liberty,  in  which  case  he  is  equally  unable  to  avail  himself 

VOL.  V.  B  M.  w. 


50 


CASES  IN  THE  EXCHEQUBB^ 


Canadian 

Prisoners' 

Caie. 


Egch.  of  Pleat,  of  the  pardon.  Looking  then  at  the  return,  the  position 
^*  of  the  prisoner  appears  to  be  this :  that  he  has  been  in- 
dicted for  high  treason  committed  in  Canada  against  her 
Majesty ;  that  he  has  confessed  himself  guilty  of  that  trea- 
son ;  that  he  is  liable  to  be  tried  for  it  in  England ;  that 
he  cannot  plead  the  pardon  which  he  has  renounced ;  and 
that  he  is  now  in  the  custody  of  the  gaoler  of  Liverpool, 
under  such  circumstances  as  would  justify  any  subject  of 
the  Crown  of  England  in  taking  and  detaining  him  in 
custody  until  he  be  dealt  with  according  to  law.  Any  sub- 
ject who  held  him  in  custody  with  a  knowledge  of  the  dr- 
ciunstances  would  be  guilty  of  a  crime  in  aiding  and  as- 
sisting his  escape,  if  he  be  permitted  to  go  at  large  without 
lawful  authority.  How  then  can  we  order  the  gaoler  of 
Liverpool,  or  any  other  person  who  has  him  in  custody, 
with  knowledge  of  these  circumstances,  to  let  him  go  at 
large?  If  the  prisoner  cannot  be  lawfully  transported 
under  his  present  circumstances,  it  is  to  be  presumed  that 
the  government,  upon  being  so  certified,  will  take  proper 
measures  for  prosecuting  him  for  the  crime  of  treason  in 
England.  For  these  reasons,  we  are  of  opinion  that  the 
prisoner  must  be  remanded. 

The  prisoners  were  remanded  accordingly. 


OisBORNE  V.  Hart. 

Where  an  action  JLIEBT. — The  declaration  stated,  for  that  whereas  there- 
the^decuSadon  toforc,  to  wit,  ou  &c.,  a  Certain  cause  was  pending  and 

in  which  con- 
tained a  count  upon  a  promissory  note  for  22/.  11«.  9d.f  and  a  count  upon  an  account  stated  for 
30Lf  was  referred  to  arbitration,  and  the  arbitrator  found  that  the  plaintiff  had  good  cause  of 
action  for,  and  was  and  is  legally  entitled  to  have,  claim,  and  recover  of  and  from  the  defendant, 
the  sum  of  22/.  11«.  9d.,  being  the  amount  of  the  promissory  note  mentioned  in  the  pleadings  in 
the  said  cause : — Heldf  that  the  award  was  bad,  inasmuch  as  it  did  not  dispose  of  the  issue 
upon  the  account  stated. 

In  an  action  upon  the  award,  the  declaration  stated  that  the  original  action  was  referred  by  a 
rule  of  court  to  A.  B.,  who  duly  made  his  award  of  and  concerning  the  premises  so  referred  to 
him,  and  did  thereby  find  &c.  The  defendant  pleaded,  that  the  said  A.  B.  did  not  duly  make 
and  publish  his  award  of  and  concerning  the  premises  referred,  in  manner  and  form  Ac : — Held, 
that  the  production  of  the  award  and  the  rule  of  court  was  sufficient  primd  facie  evidence  to 
support  the  issue  on  the  part  of  the  plaintiff,  until  the  validity  of  the  award  was  impeached  by 
evidence  dehors  on  the  part  of  the  defendant. 
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undetermined  in  her  Majest3r^8  Court  of  Common  Pleas  at  Bjtch.  of  pum, 
Lancaster^  wherein  the  plaintifiP  and  defendant  were  respec-  *   ^ 

tively  also  the  plaintifiP  and  defendant;  and  thereupon,  to  Oisbornb 
wit^  on  the  same  day  and  year  aforesaid,  by  a  rule  or  order  Hart. 
of  the  said  Court,  upon  hearing  the  attorneys  or  agents  on 
both  sides,  and  by  their  consent,  it  was  ordered  that  the 
said  cause  be  referred  to  the  award,  order,  arbitrament, 
final  end  and  determination  of  J.  S.  T.  G.,  Esq.,  barrister 
at  law,  so  that  he  made  and  published  his  award  in  writing, 
and  ready  to  be  delivered  to  the  parties,  or  either  of  them 
requiring  the  same,  on  or  before  the  first  of  June  then  next 
ensuing;  and  by  the  like  consent  it  was  ordered  by  the 
•aid  Court,  that  the  said  arbitrator  should  be  at  Uberty,  if 
he  should  think  fit,  to  examine  the  said  parties  to  the 
laid  suit  upon  oath ;  and  for  that  purpose  the  said  parties, 
and  also  the  witnesses  to  be  examined  before  the  said  arbi- 
trator, touching  the  matters  referred,  should  and  might 
be  sworn  before  a  Judge  of  her  Majesty^s  Court  of  Com- 
mon Pleas  at  Lancaster,  or  some  commissioner  duly  autho- 
rised, or  the  said  arbitrator;  and  that  the  said  parties 
ahould  produce  before  the  said  arbitrator  all  books,  deeds, 
papers,  and  writings  whatsoever,  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difiTerence ;  and 
by  the  like  consent  it  was  also  ordered  by  the  said  Court, 
that  the  costs  of  the  said  suit  should  abide  the  event  of 
the  award  to  be  made  and  published  as  aforesaid,  and  that 
the  costs  of  the  reference  should  be  in  the  discretion  of 
the  said  arbitrator ;  and  that  the  said  parties  should,  on 
their  respective  parts,  in  all  things  stand  to,  obey,  abide 
by,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament, 
final  end  and  determination  of  the  said  arbitrator,  so  to  be 
made  and  published  as  aforesaid;  and  by  the  like  consent 
it  was  further  ordered  by  the  said  Court,  that  if  either  of  the 
saidparties  should  by  affected  or  wilful  delay  prevent  the  said 
arbitrator  from  making  his  award  ready  to  be  delivered  as 
id,  in  that  case  the  party  so  ofiending  should  pay  the 
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at  Lancaster  should  direct ;  and  that  neither  of  the  parties 

should  bring  or  prosecute,  or  cause  to  be  brought  or  pro- 
secuted, any  writ  of  error,  or  file  any  bill  of  equity  against 
the  said  arbitrator,  or  against  each  other,  as  by  such  rule 
or  order,  reference  being  thereunto  had,  will  fully  and  at 
large  appear :  and  the  plaintiff  in  fact  saith,  that  afterwards 
and  before  the  said  1st  day  of  June  aforesaid,  to  wit,  on 
the  30th  of  May  in  the  year  1838  aforesaid,  the  said  arbi- 
trator took  upon  himself  the  said  arbitration  and  reference, 
and  also  before  the  said  1st  day  of  June,  to  wit,  on  the 
said  30th  May,  duly  made  and  pubHshed  his  award  in 
writing  of  and  concerning  the  said  premises  so  referred  to 
him,  ready  to  be  delivered  to  the  said  parties  or  either  of 
them  requiring  the  same ;  and  did  thereby  award,  find,  and 
adjudge  that  the  plaintiff  had  good  cause  of  action  for,  and 
was  and  is  legally  entitled  to  have,  claim,  and  recover  of 
and  from  the  defendant,  the  sum  of  22/.  Ws,  9(/.,  being  the 
amount  of  the  promissory  note  mentioned  in  the  pleadings 
in  the  said  cause ;  and  he  did  further  award,  order,  and 
direct  that  the  defendant  shoidd,  on  or  before  the  Ist  day 
of  August  then  next,  pay  to  the  plaintiff,  or  to  whom  he 
might  direct,  at  the  office  of  Mr.  W.  C.  Chew,  of  Man- 
chester, his  attorney,  the  said  sum  of  22/.  11*.  9rf.,  toge- 
ther with  the  costs  of  the  said  action,  and  also  the  costs  of 
the  said  reference  and  of  his  award,  such  costs  in  the  mean- 
time to  be  taxed  by  the  proper  officer  of  the  said  Court  of 
Conmion  Pleas  at  Lancaster,  ajs  by  the  said  award,  refer- 
ence being  thereunto  had,  will  fully  and  at  large  appear : 
and  the  plaintiff  further  saith,  that  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  the  costs  of  the  said 
action,  and  also  the  costs  of  the  said  reference  and  award, 
were  duly  taxed  by  the  proper  officer  of  the  said  Court,  and 
amounted  when  so  taxed  to  a  large  sum,  that  is  to  say, 
the  sum  of  82/.  1*.,  whereof  the  defendant  then  had  notice ; 
yet  the  defendant  did  not  nor  woidd,  on  or  before  the  said 
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1st  August^  at  the  office  of  the  said  W.  C.  Chew,  or  at  any  Bsch.  of  puas, 

other  time  or  place  whatsoever,  although  often  requested 

80  to  do,  pay  to  the  plaintifiP  the  said  sum  of  221.  lis.  9d. 

in  the  said  award  mentioned,  or  the  said  sum  of  82/.  1^., 

the  costs  as  aforesaid,  but  wholly  refused  so  to  do,  and  the 

same  and  every  part  thereof  is  still  due  and  impaid, 

whereby,  &c. 

The  defendant  pleaded,  first,  that  the  said  J.  S.  T.  O. 
did  not  duly  make  and  publish  his  award  in  writing  of 
and  concerning  the  said  premises  referred  to  therein  (a), 
in  manner  and  form  as  the  plaintiff  had  above  in  that 
behalf  alleged. 

The  second  plea  set  out  the  pleadings  in  the  cause  re- 
ferred, from  which  it  appeared,  that  the  declaration  con- 
tained a  count  on  a  promissory  note  for  221.  lis.  9d.,  and 
also  a  count  upon  an  account  stated  for  30/. ;  that  to  the 
first  count,  the  defendant  had  pleaded  that  he,  the  defend- 
ant, was  induced  to  enter  into  and  make  the  said  pro- 
missory note  and  promise,  through  and  by  means  of  the 
firaud,  covin,  and  misrepresentation  of  the  plaintifiP  and 
his  agent  and  others  in  collusion  with  him;  concluding 
with  a  verification :  and  to  the  last  count  of  the  declar- 
ation, the  defendant  said  that  he  did  not  promise  in 
manner  and  form  as  the  plaLntifiT  had  above  thereof  com- 
plained against  him.  And  the  plaintiff,  as  to  the  said  plea  of 
the  defendant  to  the  said  first  count  of  the  declaration, 
said  that  the  defendant  was  not  induced  to  enter  into  and 
make  the  said  promissory  note  and  promise,  through  and 
by  means  of  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiff  and  his  agents,  and  others  in  collusion  with  him 
and  them,  as  in  that  plea  alleged;  on  which  issue  was 
joined :  the  plaintiff  also  joined  issue  on  the  plea  of  non 
assumpsit. — The  plea  then  set  out  the  award  verbatim,  and 
which  corresponded  with  that  stated  in  the  declaration.  The 

(a)  It  was  said  that  this  was  a  mistake  in  the  copy  for  the  word  "  him." 
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fiarcA.  rf  Pleat,  arbitrator  concluded  by  awarding  as  follows : — /  do  find 
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and  adjudge  thai  the  plaintiff  had  good  cause  of  action 
for,  and  was  and  is  legally  entitled  to  have,  claim, 
and  recover  of  and  from  the  said  defendant,  the  sum  of 
22/.  lis,  9d.,  being  the  amount  of  the  promissory  note  men- 
tioned  in  the  pleadings  in  the  said  cause;  and  I  do  awards 
order^  and  direct^  that  the  said  defendant  shall  and  do,  on 
or  before  the  Ist  of  Augost  next,  pay  to  the  said  plaintiff, 
or  to  whom  he  may  direct,  at  the  office  of  Mr.  W.  C.  Chew, 
of  Manchester  aforesaid,  his  attorney,  the  said  sum  of 
22/.  11^.  9d,,  together  with  the  costs  of  the  said  action, 
and  also  the  costs  of  the  said  reference,  and  of  this  my 
award,  such  costs  in  the  meantime  to  be  taxed  by  the 
proper  officer  of  the  said  Court  of  Common  Pleas  at 
Lancaster.*' 

The  plaintiff,  as  to  the  first  plea,  joined  issue ;  and  aa  to 
the  second  plea,  replied  that  the  cause  of  action  of  him  the 
plaintiff  against  the  defendant  on  the  said  count  upon  the 
account  stated  in  the  second  plea  set  forth,  was  upon  an 
account  stated  between  him  and  the  defendant  in  respect 
of  the  same  identical  sum  of  22/.  lis.  9d.  mentioned  in  the 
said  promissory  note  and  the  said  count  thereon,  in  the  said 
second  plea  also  set  forth. 

To  this  rephcation  there  was  a  special  demurrer,  assigning 
the  following  causes,  viz.: — That  it  is  not  averred  with 
sufficient  certainty  that  any  account  was  stated  between 
the  plaintiff  and  defendant,  as  alleged  in  the  said  count 
upon  an  account  stated  in  the  replication  mentioned, 
or  that  the  said  supposed  account  was  stated  in  respect  of 
the  same  identical  sum  of  money  mentioned  in  the  said 
promissory  note  only,  and  no  other  sum ;  or  that  any  proof 
or  evidence  was  produced  or  given  before  the  said  J.  S.  T. 
O.,  Esq.,  on  the  said  arbitration  or  reference,  of  any 
such  account  having  been  stated,  or  that  the  said  last- 
mentioned  gentleman,  in  or  by  his  said  award,  awarded  or 
decided  upon  or  in  respect  of  any  such  supposed  account 
stated. 


^ 
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The  plaintiff^  upon  the  trial  of  the  issue  in  fact^  proved  J^ch,  of  Pieat^ 
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his  case  by  production  of  the  rule  of  reference  and  the  *  . 

award.  The  defendant  contended  that  this  was  not  suffi-  Gisborne 
dent,  and  that  the  plaintifiP  was  bound  to  shew  what  Hart. 
was  the  matter  referred,  without  which  he  failed  to  shew 
that  the  award  was  valid.  The  objection  was  overruled, 
and  the  plaintiff  obtained  a  verdict;  but  leave  was  given  to 
the  defendant  to  move  for  a  new  trial,  on  the  ground  of  the 
insufficiency  of  this  evidence.  A  rule  having  been  obtained 
accordingly,  the  arguments  on  it  and  on  the  demurrer  were 
heard  together. 

CresswettjfoT  the  defendant. — The  award  is  bad,  inasmuch 
as  it  does  not  dispose  of  all  the  matters  referred.  The 
matters  referred  are,  in  effect,  an  action  on  a  promissory 
note  and  an  action  upon  an  account  stated ;  and  it  was 
necessary  to  make  a  determination  on  each  issue ;  but  the 
arbitrator  has  made  no  award  as  to  the  issue  on  the  account 
stated.  These  two  counts,  since  the  new  rules,  cannot  be 
considered  to  be  for  the  same  cause  of  action.  The  case  of 
Doe  d.  Madkins  v.  Homer  (a)  applies  in  principle  to  the  pre- 
sent. There  an  award  in  an  action  of  ejectment  was  held 
bad  because  it  did  not  find  upon  which  of  two  demises 
the  plaintiff  was  entitled  to  recover:  and  Littledale,  J., 
put  this  case : — "  Suppose  a  reference  of  an  action  of 
assumpsit  brought  to  recover  50/.  as  the  price  of  a  horse, 
and  50/.  as  the  price  of  a  bale  of  cloth ;  an  award  that  the 
plaintiff  was  entitled  to  50/.  for  the  horse  would  certainly 
leave  the  other  claim  for  cloth  quite  opcn.'^  So  here,  the 
award  on  the  promissory  note  would  leave  the  claim  upon 
the  account  stated  quite  open. 

Martin,  contra. — ^This  case  has  been  argued  on  the  as- 
sumption that  the  award  is  made  as  to  the  promissory  note 
alone,  but  that  is  not  so.     Although  the  action  embraced 

(«)  3  Nev.  &  P.  341. 
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Exeh.  of  Pleat,  two  issues^  yet  the  account  alleged  in  the  one  may  have 
^  ^  .  been  stated  of  the  promissory  note  mentioned  in  the  other; 
G18BORNE  and  that  is  averred  to  have  been  so  in  the  replication^  and 
Hart.  is  80  admitted  by  the  demurrer.  The  award  does  not  say 
that  the  plaintiff  has  a  good  cause  of  action  on  the  count  on 
the  promissory  note^  but ''  for  the  amount  of*  the  promis- 
sory note.  [Lord  Abinger,  C.  B. — You  say  in  the  replica- 
tion that  it  ia  the  same  sum,  but  the  arbitrator  has  not  said 
so.]  The  award  is  substantially  a  finding  on  both  issues. 
A  finding  that  the  plaintiff  has  a  good  cause  of  action,  is  a 
finding  in  his  favour  on  all  the  issues :  Dicas  v.  Jay  (a). 
[^Parke^  B.^In  that  case  there  was  in  reality  only  one  issue; 
for  the  plea  of  the  general  issue,  though  pleaded  to  several 
counts,  was  at  that  time  considered  as  raising  but  one  issue. 
There  was  no  difSculty  in  entering  the  verdict  as  found  by 
the  arbitrator  in  that  case ;  it  woidd  be  for  the  plaintiff  on 
non  assumpsit  for  23/.  13^.  lOd.,  the  sum  found  by  the 
arbitrator.  The  rule  as  to  the  costs  of  different  issues  was 
not  then  made.]  The  case  of  Rennie  v.  MUb  {b)  is  in 
favour  of  the  plaintiff.  There  Tlndal,  C.  J.,  says :  ''  I  do 
not  see  clearly  that  the  arbitrator  did  not  go  into  the 
matters  of  the  special  count,  or  that  his  award  is  confined 
to  the  second  count/'  and  Er8kine,J.,  says :  "  The  language 
of  the  award  is  as  much  applicable  to  the  special  as  the 
general  count.''  Here  the  finding  is  quite  as  applicable  to 
the  one  as  the  other. 

Pabke,  B. — In  that  case  there  had  been  no  applica- 
tion to  set  aside  the  award,  and  the  question  was,  in 
what  way  the  Master  was  to  tax  the  costs.  The  award 
would  stand.  The  award  here  is  clearly  bad,  as  not 
disposing  of  all  the  issues.  You  do  not  state  that  the  note 
was  laid  before  the  arbitrator  as  evidence  of  the  account 
stated.  But  I  do  not  say  that  that  would  be  suf&dent. 
The  Court  endeavoured  to  avoid  coming  to  a  decision  on 

(a)  5  Bing.  281.  (6)  5  Bing.  N.  C.  249. 
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this  point  in  Dibben  v.  The  Marquis  of  Anglesea  {a),  but  I  Exek,  0/  puat, 
doubt  if  they  were  correct  in  the  course  which  they  there     ^  *^^'   , 
adopted,  because  the  party  could  not  know  what  issues  the      Gisborne 
arbitrator  intended  to  find.    The  defendant  must  have        hIrt. 
judgment  on  the  demurrer. 

The  rest  of  the  Court  concurred. 

Martin  then  proceeded  to  argue  on  the  rule  for  a  new  trial. 
The  reference  was  of  the  cause,  and  nothing  appeared  as  to 
the  existence  of  several  counts :  and  where  an  award  is  pro- 
duced in  evidence  which  is  good  on  the  face  of  it,  every 
intendment  must  be  made  in  favour  of  its  validity,  and  no 
further  proof  is  required  to  shew  its  validity,  until  it  is 
impeached  by  the  other  side.  [Parke,  B. — The  issue  is, 
whether  there  is  a  valid  award  of  and  concerning  the 
matter  referred.  The  plea  of  no  award^' means  ^^  no  award 
according  to  the  submission,^'  as  was  said  by  Bayley,  J.,  in 
Fisher  v.  Pimbley  {b) .  It  means  no  valid  award.  Must  you 
not  shew  the  validity  of  the  award  in  all  things  ?]  That 
must  be  presumed  until  the  contrary  is  shewn. 

Cresswell  and  Cowling ,  contra.  This  is  a  declaration  upon 
an  award,  which  professes  to  be  made  of  and  concerning 
the  premises  referred ;  and  the  plea  is,  that  the  arbitrator 
did  not  duly  make  his  award  of  and  concerning  the  pre- 
mises referred :  then  the  issue  on  that  is,  whether  an  award 
was  made  of  and  concerning  the  matters  referred.  To 
support  that  issue,  the  plaintiff  must  shew  not  only  an 
award  good  on  the  £eu^  ,of  it,  but  good  with  regard  to  the 
matters  referred,  and  that  can  only  be  done  by  shewing 
what  were  the  matters  referred.  K  the  record  had  been 
produced,  the  issues  in  the  action,  which  were  the  subject 
of  reference,  woidd  have  appeared,  and  the  defect  of  the 
award,  which  is  the  ground  of  this  demurrer,  would  have 

(a)  2  C.  &  M.  722 ;  10  Bing.  568.  See  Duckworth  v.  Harrison,  4  M.  & 
W.432.  (6)  11  East,  193. 
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Exeh.  of  Pleat,  been  also  an  answer  upon  the  issue  in  fact.    The  burthen  q{ 

proof  was  upon  the  plaintiff. 

Lord  Abinoer^  C.  B. — The  Court  haye  abready  dis- 
posed of  the  demurrer ;  and  the  rule  for  a  new  trial  must 
be  discharged^  as  we  think  sufficient  prim&  facie  evidence 
has  been  produced  in  support  of  the  declaration.  We  are 
not  to  intend  facts  for  the  purpose  of  vitiating  an  award ; 
if  any  presimiption  is  to  be  made  about  it  at  all^  it  ought 
to  be  in  £Eivour  of  it,  rather  than  the  contrary.  The  award 
may,  however,  be  made  bad  by  evidence  dehors  tendered 
on  the  part  of  those  impeaching  it,  in  the  same  manner  as 
it  would  be  competent  for  them  to  do  on  applying  to  have 
it  set  aside.  According  to  my  recollection,  it  used  to  be 
the  practice,  under  the  old  form  of  pleading,  when  an  award, 
good  on  the  face  of  it,  was  pleaded,  to  reply  specially  matter 
dehors  the  award  which  went  to  nullify  it,  or,  if  the  award 
was  bad  on  the  £ace  of  it,  to  demur. 

Parke,  B. — I  have  entertained  some  doubt  as  to  what  the 
plaintiff  is  required  to  prove  in  order  to  support  this  issue ; 
but,  on  the  whole,  I  am  not  disposed  to  differ  from  the 
opinion  expressed  by  my  Lord  Abinger.  I  entertain  some 
doubt  whether  the  interpretation  put  upon  the  plea  in  the 
case  of  Fisher  v.  Pimbley  exactly  applies  to  this  or  not  ? 
That  was  an  action  of  debt  on  a  bond  conditioned  for  the 
performance  of  an  award,  to  which  the  defendant  pleaded 
that  the  arbitrators  did  not  make  any  such  award.  The 
plaintiff  in  his  repHcation  asserted  that  they  did  make 
such  an  award,  and  proceeded  to  set  out  a  portion  of  it ; 
and  the  defendant,  in  his  rejoinder,  having  set  out  the 
rest  of  the  award,  which  shewed  it  to  be  bad,  then 
demurred  to  the  whole;  it  was  held  to  be  no  departure 
firom  the  plea,  as  the  issue  in  substance  was  the  existence 
of  an  award  in  fact.  I  have  some  doubt  whether  that 
principle  will  apply  in  the  present  case,  where  there  is  an 
award  expressly  set  forth  in  the  declaration,  and  an  issue 
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as  to  that  award  is  raised  by  the  plea.    If  I  am  right  in  Exeh.  of  pum$, 
this  impression^  of  course  the  defendant  ought  to  have  had    ^  ' 

a  verdict.  But  I  incline  to  think  that  there  was  here  suf- 
ficient prim&  facie  evidence  to  shew  that  this  was  such  an 
award  as  that  which  is  described  in  the  declaration.  The 
doctrine  laid  down  in  Com.  Dig.  Arbitrament^  (E.)  10^  and 
Ingram  v.  Mihes  {a),  viz.  that  the  existence  of  other  mat- 
ters in  difference  will  not  be  assumed  to  render  it  void^  is 
applicable  to  this  case.  So  that^  even  assuming  that  the 
plea  puts  in  issue  the  validity  of  the  awards  as  well  as  the 
fiict  that  an  award  has  been  made  concerning  the  premises 
in  dispute^  I  think  the  plaintiff  sufficiently  supports  that 
issue  by  producing  an  awards  which  must  be  taken  to  be 
made  of  and  concerning  the  premises,  until  the  contrary  is 
shewn. 

Alderson^  B. — I  am  of  the  same  opinion.  The  case  of 
Fisher  V.  Pimbley  is  strongly  confirmatory  of  the  view  taken 
by  my  brother  Parke,  There  the  whole  award  was  set  out 
in  the  rejoinder,  and  it  appeared  not  conformable  to  the 
submission,  and  consequently  so  far  was  no  award  at  all,  or 
at  least  none  such  as  the  law  would  recognise ;  and  on  its 
being  suggested  in  argument  in  that  case  that  the  defend- 
ant ought  to  have  taken  issue  on  the  award  as  stated  in  the 
replication,  Bayley,  J.,  said  "  he  did  not  agree  with  the  argu- 
ment, for  there  was  such  an  award  as  that  stated  in  the 
replication,  but  not  an  award  made  conformable  to  the  sub- 
mission, and  which  would  have  appeared  to  have  been  the 
case  if  the  whole  award  had  been  truly  set  out  in  the  repli- 
cation.'' If,  therefore,  the  defendant  had  gone  to  trial  on 
a  traverse  of  the  replication,  it  would  have  appeared  in 
evidence  that  there  was  an  award,  and,  though  not  conform- 
able to  the  submission,  the  plaintiff  must  have  had  a  ver- 
dict. The  rejoinder  in  that  case  was  no  more  than  saying 
that  there  was  no  award  conformable  to  the  submission, 
which  is  the  same  as  no  award  at  all.     Here  the  party  has 

(a)  8  East,  445. 
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Egeh,  of  Pleat,  taken  issue  on  the  fact  of  the  award,  satisfactory  proof  of 
.  ^^^'  ^    the  existence  of  which  has,  I  think,  been  given. 

GiSBORNE 

Hart.  Maule,  B.— In  this  case,  in  order  to  prove  the  issue  of 

the  existence  of  an  award,  the  plaintifP,  on  whom  the  onus 
of  proving  it  lay,  tendered  in  evidence  the  rule  of  court, 
together  with  an  award  professing  to  be  made  of  and  con- 
cerning the  cause  referred  by  a  rule  of  court  made  at  such 
a  time.  Can  there  exist  a  doubt  that  this  amounts  to  a 
prim&  facie  case  to  shew  that  the  cause  was  referred,  and  an 
award  made  in  consequence  ?  I  entertain  none,  and  there- 
fore concur  in  thinking  that  this  rule  ought  to  be  discharged. 

Ride  discharged. 


Harris  v.  Ryding. 

A.,  being  seised  V^  ASE  for  negligently  working  a  mine.  The  declaration 
toin^tandsf'^'  stated,  that  before  and  at  the  time  of  committing  the 
fand^p***  grievances  thereinafter  mentioned,  the  plaintiff  was  pos- 
his  heirs  and      scsscd  of  a  Certain  messuage  and  buildings,  and  closes  of 

assigns*  reserv- 
ing to  himself,    land,  and  that  before  and  at  the  time  when  &c.  a  certain 

assigns"  *aU  Other  mcssuage  and  buildings,  &c.,  was  in  the  possession 
and  all  manner  ^f  ^j^q  j^^  rp  ^  tenant  thereof  to  the  plaintiff,  the  reversion 

of  coals,  seams  ^  *  /     ^ 

and  veins  of  thereof  then  and  still  belonging  to  the  plaintiff;  yet  the 
and 'all  other'  defendants,  well  knowing  &c.,  so  wrongfully,  carelessly, 
wid  metauT  '  negligently,  and  improperly,  and  without  leaving  any 
which  then        proper  or  sufficient  support  in  that  behalf,  worked  certain 

were,  or  at  any    *      *  *  * 

time,  and  from   mincs  Under  grouud,  near  and  contiguous  to  and  under  the 

time  to  time  .  >,  .  v    •        •       ^i  •  n  x.-*         t   •    M'n* 

thereafter,  ^A^d  premises  SO  being  in  the  possession  of  the  plamtin, 
should  be  dis-    ^^^  ^^te  said  premises  the  reversion  whereof  belonged  to 

covered  in  or  *  ° 

upon  the  said     the  plaintiff,  and  dug  for,  and  got  and  moved  the  mines 

premises,  &c., 
with  free  liberty 

of  ingress,  egress,  and  regress,  to  come  into  and  upon  the  premises,  to  dig,  delve,  search  for,  and 
get  &C.  the  said  mines  and  every  part  thereof,  and  to  sell  and  dispose  of,  take,  and  convey  away 
the  same,  at  their  free  will  and  pleasure ;  and  also  to  sink  shafts,  &c.,  for  the  raising  up  works, 
carrying  away  and  disposing  of  the  same  or  any  part  thereof,  making  a  fair  compensation  to 
P.  for  the  damage  to  be  done  to  the  surface  of  the  premises,  and  the  pasture  and  crops  growing 
thereon" : — Held,  that,  under  this  reservation,  A.  was  not  entitled  to  take  all  the  mines,  but  only 
so  much  as  he  could  get  leaving  a  reasonable  support  to  the  surface. 


EASTER  TERM^   2  VICT.  '  61 

and  minerals^  and  produce  thereof,  &c.,  near  to  and  Exeh,  of  puas, 
contiguous  to  and  under  the  said  messuages,  &c.,  that  ^  ^^^' 
by  reason  of  the  premises,  the  foundations  of  the  said 
messuages,  &c.,  were  then  greatly  weakened  and  injured, 
and  the  ground  on  which  the  same  stood,  and  the  said 
closes,  greatly  swagged  and  gave  way.  [The  declaration 
then  proceeded  to  allege  other  damage.] 

The  fourth  plea,  which  was  pleaded  as  to  so  much  of  the 
grievances  as  were  alleged  to  have  been  committed  near 
and  contiguous  to  and  under  the  messuages,  shewed 
that  one  Thomas  Clarke  Jervoise  formerly  owned  both  the 
land  and  the  mines  under  it ;  that  he  conveyed  away  the 
land  to  one  T.  P.,  excepting  and  reserving  to  himself,  his 
heirs^md  assigns,all  and  all  manner  of  coals,  seams  and  veins 
of  coal,  iron  ore,  and  all  other  mines,  minerals,  and  metals, 
and  all  quarries  of  lime  and  other  stone,  of  what  nature  or 
kind  soever,  which  then  were,  or  at  any  time  and  from 
time  to  time  thereafter  shoidd  or  might  be,  discovered  in 
or  upon  the  thereby  appointed  premises,  or  any  part  thereof, 
with  free  liberty  of  ingress,  egress,  and  regress,  to  come 
into  and  upon  the  said  thereby  appointed,  and  granted 
and  released  premises,  to  dig  &c.  the  said  mines  &c.,  and 
every  part  thereof,  and  to  sell  and  dispose  of,  take  and  carry 
away,  whatever  might  be  there  found,  at  his  or  their 
respective  wills  or  pleasures ;  and  also  to  sink  shafts  &c. 
for  the  raising  up  works,  carrying  away  and  disposing  of 
the  same,  or  any  part  thereof,  making  a  fair  compensation 
to  T.  P.  (the  grantee  of  the  land)  for  the  damage  to  be 
done  to  the  surface  of  the  said  premises,  and  the  pasture 
and  crops  growing  thereon.  The  plea  then  averred,  that  no 
part  of  the  said  messuages  or  buildings  were  erected  on  the 
said  land  at  the  time  of  the  grant,  and  that  the  plaintiff 
was  representative  of  T.  P. :  it  then  proceeded  to  shew  title 
in  the  defendant  as  representative  of  T.  C.  Jervoise,  and 
to  allege  that  the  mines  in  the  introductory  part  of  the 
plea  mentioned  were  the  mines  excepted  by  T.  Clarke 
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Bjceh.  of  PUat,  Jervoise  out  of  the  grant  to  T.  P.,  and  that  the  supposed 

improper  working  was  in  the  getting  and  carrying  away 
by  the  defendant  of  such  mines^  without  leaving  support 
for  the  messuages  and  bmldings  so  built  and  erected  on 
the  said  land^  and  not  otherwise. 

Replication^  that  the  defendant^  at  the  said  times  when, 
Sec.,  in  working  the  said  mines  &c.,  could  and  might,  and 
according  to  the  ordinary  and  usual  mode  of  mining  and 
getting  such  minerals  in  the  country,  ought  to  have  left 
support  for  the  said  messuages  and  buildings. 

Demurrer,  assigning  for  cause  that  the  replication  does 
not  confess  and  avoid,  and  does  not  shew  that  the  grant 
or  exception  in  it  was  made  with  reference  to  the  custom 
of  mining  in  the  said  country,  or  any  matter  of  law  by 
which  the  words  of  the  grant  could  be  controlled,  and  i» 
otherwise  bad  in  law. 

IL  V.  Richards f  in  support  of  the  demurrer. — ^First,  the 
exception  in  the  grant  firom  Jervoise,  the  grantor,  of  all  mines 
and  every  part  thereof  under  the  land  in  question,  was  a 
reservation  of  the  right  to  take  the  whole  of  such  mines ; 
and  that  right  could  not  be  exercised,  if  the  defendant, 
who  was  Jervoise's  representative,  was  bound  to  leave 
any  part  in  order  to  form  a  prop  or  support  to  the 
surface.  In  Sheppard's  Touchstone,  100,  it  is  said,  "  that 
when  any  thing  is  excepted,  all  things  that  are  depending 
on  it  and  necessary  for  the  obtaining  of  it  are  excepted 
also;  as  if  a  lessor  except  the  trees,  he  may  bring  his  chap- 
man to  view  them,  if  he  desire  to  sell  them ;  and  he  or  the 
vendee  may  cut  them  and  take  them  away.  And  by  such 
an  exception,  the  lessor  will  have  the  boughs,  fruit,  herons, 
and  hawks  that  breed  in  them.''  Here  it  must  be  assumed 
that  the  party  was  to  do  every  thing  necessary  and  proper 
to  work  and  get  the  mines.  The  defendant  was  entitled 
to  work  out  all  the  mines,  but  he  coidd  not  do  so  if  he  is 
obliged  to  leave  props,  which  would  be  of  coal,  to  support 
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tihe  surface.  It  is  not  alleged  in  the  replication^  that  the  Rjceh.  of  pieas, 
defendant  worked  the  coals  in  contravention  of  the  powers  ^  ^^'  . 
contained  in  the  lease.  K  the  lessees  chose  to  alter  the  Harris 
state  of  the  snrfiu^  by  building  houses  upon  it  afterwards,  Rydino. 
that  conld  not  affect  the  rights  which  the  defendant  or 
those  under  whom  he  claimed  had  previously  reserved  by 
the  exception,  and  there  could  be  no  implied  covenant  to 
leave  support  for  such  houses.  But  secondly,  the  remedy, 
if  any,  was  in  covenant,  for  the  words  '^  making  compen- 
sation'^ for  damage  done  to  the  land  in  working  the  mines 
were  a  covenant,  and  not  a  condition.  Warren  v.  Arthur  (a) . 
[Parke^  B.  —  The  clause  as  to  compensation  means  for 
damage  done  by  exercising  the  powers  reserved.  This  is 
case  for  working  the  mines  in  an  unreasonable  manner. 
Kyou  work  the  mine  in  an  unreasonable  manner,  it  isnot 
within  the  danse.  Is  the  covenant  to  apply  to  all  acts 
whatever  done  in  getting  the  mines,  or  only  to  all  legal 
acts  ?]  As  the  defendant  has  a  right  to  take  these  coals, 
whatever  the  injury  may  be,  it  would  be  a  compensation 
to  which  the  plaintiff  would  be  entitled  under  this  clause ; 
and  therefore  the  proper  remedy  was  covenant. — He  also 
objected  that  the  replication  was  not  properly  firamed, 
and  that  it  sought  to  engraft  terms  which  were  not  con- 
tained in  the  reservation  in  the  grant.  He  cited  Bowler  v. 
WooUey  (A),  Partridge  v.  Scott  (c),  and  WyaU  v.  Har- 
riion  {d).  He  further  objected  that  the  declaration  was 
bad,  for  that  it  ought  to  have  been  trespass  and  not  case, 
inasmndi  as  the  declaration  shewed  a  prim&  facie  possession 
by  the  plaintiff  of  the  mines,  as  being  in  possession  of  the 
sur&ce  of  the  land. 

Whateiy,  contra. — ^It  has  been  argued  that  the  exception 
in  this  grant  enables  the  defendant  to  take  the  coals  in 
any  manner  he  pleases :  but  that  cannot  be  so.   In  all  cases 

(a)  Sir  T.  Jones,  205.  (c)  3  M.  &  W.  220. 

{h)  15  East,  444.  (d)  3  B.  &  Adol.  871. 
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EmcH.  of  Pleat,  of  exception  out  of  grants,  there  is  an  implied  covenant  so 
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w  ^  .  to  use  the  thing  excepted,  as  not  to  prejudice  the  grantee 
Harris  in  the  enjoyment  of  the  subject-matter  of  the  grant.  In 
Rydino.  Shep.  Touch.  100,  in  the  passage  preceding  the  one  before 
quoted,  it  is  said : — "  The  exception  is  always  taken  most 
in  favour  of  the  feofiPee,  lessee,  &c.,  and  against  the  feoffor, 
lessor,  &c.  And  yet  it  is  a  rule,  that  what  will  pass  by  words 
in  a  grant  will  be  excepted  by  the  same  words  in  an  excep- 
tion." And  in  3  Atkyns,  136,  WiUes,  C.  J.,  says,  "  An- 
other maxim  is,  that  such  a  construction  should  be  made 
of  the  words  in  a  deed  as  is  most  agreeable  to  the  inten- 
tion of  the  grantor ;  the  words  are  not  the  principal  things 
in  a  deed,  but  the  intent  and  design  of  the  grantor." 
Now,  what  was  here  the  intention  of  the  grantor  ?  The 
argument  on  the  other  side  must  go  to  the  extent  that  he 
had  a  right  to  get  the  mines  so  as  to  render  the  surface 
totally  useless.  But  that  never  could  have  been  the  inten- 
tion of  the  parties.  There  was  an  implied  covenant  to 
work  the  mines  in  the  usual  way.  It  must  be  necessary  to 
leave  support  for  the  surface,  whether  there  are  houses  on 
it  or  not.  The  defendant  was  therefore  bound  to  work  them 
in  the  ordinary  and  usual  mode.  [PorAre,  B. — It  would  have 
been  better  to  have  said  in  a  reasonable  mode,  which  your  re- 
plication doesnotdo — ^it  says  the  ''ordinary  andusualmode." 
His  Lordship  referred  to  Pomjret  v.  Ry croft  (a) .]  Secondly, 
it  is  said  that  the  defendant  had  a  right  to  use  every  means 
he  pleased  to  get  the  mines,  paying  a  reasonable  compensa- 
tion, and  that  this  is  a  covenant,  for  breach  of  which  an 
action  of  covenant  was  alone  maintainable :  but  the  mean- 
ing of  the  clause  is,  that  he  shoidd  pay  compensation  for 
necessary  injuries  to  the  crops  growing  upon  the  surface ; 
it  did  not  contemplate  damage  arising  from  working  the 
mines  in  an  improper  way.  Suppose  he  did  not  come 
upon  the  surface  of  the  land  at  all,  but  owned  the  adjoin- 


(a)  1  Wma.  SauncL  322.  n. 
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ing  landj  and  aiink  a  shaft  in  his  own  land^  and  so  impro-  £m*.  0/  pum$^ 

|QQQ 

perly  worked  this  mine^  could  it  be  contended  that  he 
came  within  this  clause  as  to  compensation  ?  Clearly  not. 
As  to  the  declaration^  that  is  clearly  good.  Nothing  ap- 
pears on  the  fietce  of  it  to  shew  that  the  plaintiff  is  in  pos- 
session of  the  mines f  so  as  to  oblige  him  to  sue  in  trespass 
for  an  injiuy  by  working  them.  The  cases  of  Warren  y. 
Arthur f  and  Partridge  v.  Scott,  are  quite  inapplicable  to 
the  present. 

Richards  replied. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  it  is  impos« 
sible  to  support  these  pleas^  and  therefore  it  is  unnecessary 
to  enter  into  the  question  as  to  the  replication. 

This  is  an  action  upon  the  case^  in  which  the  declaration 
charges,  that  the  defendants  wrongfully  and  injuriously^ 
and  without  the  leave  and  license^  and  against  the  will  of 
the  plaintiff,  by  themselves,  their  agents  and  servants,  so 
wrongfully,  carelessly,  negligently,  and  improperly,  and 
without  leaving  any  proper  and  sufficient  support  in  that 
behalf,  worked  certain  mines  imderground,  near  and  con- 
tigaouB  to,  and  under  premises  that  were  partly  in  the 
possession,  and  partly  in  the  reversion  of  the  plaintiff, 
that  they  have  done  damage  to  the  houses,  garden,  and 
land  of  the  plaintiff.  That  is  the  grievance  complained  of. 
In  answer  to  that,  the  defendants  put  in  two  special  pleas. 
In  the  first,  they  set  forth  the  particulars  from  which  their 
title  is  deduced,  and  then  they  say  that  they  worked  the 
mines,  but  did  not  leave  any  support  for  the  houses,  and 
that  they  were  not  bound  to  do  so.  So  that,  upon  that 
plea^  it  stands  that  they  left  no  support  at  all.  The 
second  plea,  which  applies  to  the  land,  is  to  the  same 
purport :  and  the  case  is  therefore  brought  to  the  ques- 
tion, whether  or  not,  upon  the  conveyances  set  forth  by 

VOL.  V.  r  M.  w. 
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Exek,  of  Pieoi,  the  defendants,  they  are  justified  in  what  they  did :  and 
1839  t'  *f 

Mr.  Richards  contends  that  they  are,  because,  when  their 

grantor  sold  the  surface  to  the  person  under  whom  the 
plaintiff  claims,  he  reserved  to  himself  the  mines,  with 
certain  liberty  of  getting  them,  which  he  says  extends  to 
all  the  mines  and  minerals.  Now,  to  try  tins  question,  I 
will  first  suppose  that  the  defendants,  or  the  person  they 
represent,  had  sold  the  estate  to  the  plaintiff,  or  the  person 
he  represents,  with  an  exception  of  the  mines  generally, 
without  anything  else.  The  exception  of  the  mines  and 
minerals  which  were  so  reserved,  would  vest  in  the  de- 
fendants the  whole  of  the  mines  and  minerals — all  the 
property  would  have  been  vested  in  them,  but  they  would 
have  no  right  to  get  them,  except  by  the  consent  of  the 
plaintiff — that  they  should  enter  upon  the  surface ;  th^ 
must  have  got  them  by  means  of  access  through  other 
shafts  and  channels  with  which  the  plaintiff's  land  had 
nothing  to  do.  In  that  case,  supposing  the  reservation 
were  nothing  more  than  that,  could  it  have  been  con- 
tended, that  because  they  had  excepted  the  mines,  and 
the  whole  was  vested  in  them,  they  could  get  every  particle 
of  them  in  the  manner  which  is  contended  for,  and  with- 
out leaving  support  for  the  land  above?  Clearly  not. 
The  defendants'  counsel,  therefore,  seeks  to  carry  the  right 
of  the  defendants  a  step  farther  by  the  operation  of  the 
words  in  the  exception,  giving  a  right  of  ingress  upon  the 
land.  Now  the  meaning  of  that  exception  was  to  meet 
the  difSculty  the  defendants  laboured  under  of  not  being 
able  to  enter  upon  the  land  to  sink  shafts,  and  make  use 
of  those  shafts  for  the  purpose  of  getting  their  mines. 
I  think  there  is  no  new  right  reserved  thereby  more  than 
the  right  to  use  the  surface,  for  the  purpose  of  getting  the 
mines;  but  it  does  not  enable  them  to  get  them  to  a  greater 
extent,  or  in  a  manner  unusual  and  improper,  so  as  to 
prejudice  the  surface  of  the  land.    I  cannot  therefore 


SASTSB  T£RMj  2  VICT.  67 

aee  how  the  exception  relied  upon  by  the  defendants  ^s*^»  9f  Pitot^ 
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at  all  assists  their  ai^ument.    That  exception  was  ren- 
dered necessary  by  parting  with  the  surfSsice  of  the  land; 
it  applies  to  the  liberty  the  grantor  has  of  going  upon 
the  snr&ce,  and  does  not  apply  to  the  right  he  has 
below.    A  compensation  is  to  be  paid  for  the  use  of  that 
Uberty,  and  the  covenant  to  pay  for  damage  is  co-exten- 
sive with  the  liberty  he  is  to  use  by  that  exception;  but 
it  does  not  go  beyond  it^  and  it  is  in  no  respect  a  bar 
to  an  action  on  the  case  brought  for  the  improper  mode  of 
taking  the  coal  away.    That  being  so^  I  do  not  see  that 
the  plea  furnishes    any  answer  at  all^  for  the   declara* 
tion  states  that  the  mines  were  worked  carelessly^  neg- 
ligently^  and  improperly,  without  leaving  sufficient  support^ 
and  the  plea  does  not  allege  that  the  defendants  did  leave 
a  sufficient  support,  or  that  they  worked  the  mines  consist- 
ently with  the  usage  in  that  respect,  or  in  a  reasonable  and 
{MToper  manner,  such  as  is  used  in  working  mines.    The 
usage  is  only  evidence  of  what  is  reasonable,  and  the  re- 
plication, stating  evidence,  instead  of  replying  to  the  plea, 
is  for  that  reason  bad.    But  the  plea  is  no  answer,  be- 
cause it  does  not  set  forth  any  sufficient  ground  to  justify 
the  defendants  in  working  the  mines  in  such  a  manner  as 
not  to  leave  sufficient  support  for  the  land  above,  which  is 
alleged  by  the  declaration  to  be  a  careless,  negligent,  and 
improper  mode  of  working  them.    K,  as  I  stated  before, 
the  ezoeption  were  general,  without  permission  to  enter 
upon  the  land  for  the  purpose,  and  that  exception  would 
not  give  the  grantor  the  privilege  of  taking  the  whole  of  the 
coal  away,  so  neither  will  this  exception,  which  gives  him 
the  liberty  of  coming  upon  the  land,  give  him  a  right  to 
take  away  the  coal  in  a  careless,  negligent,  or  improper  way ; 
itonly  gives  him  a  right  to  enter  upon  the  land,  to  take  the 
coal  in  a  reasonable  manner.    I  think,  therefore,  that  both 
these  pleas  are  bad. 

f2 
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Exck.  of  PUas,       Parke.  B. — I  am  also  of  opinion  that  the  plaintiff  is 
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entitled  to  our  judgment.  This  is  an  action  brought  against 

the  defendants  for  two  injuries ;  one  is  for  ''  wrongfully, 
carelessly,  negligently,  and  improperly,  and  without  leaving 
any  sufficient  and  proper  supports  in  that  behalf,  working 
certain  mines  underground,  near  and  contiguous  to  and 
under  a  certain  dwelling-house,  garden,  and  land,  in  the 
possession  of  the  plaintiff/^  and  then  there  is  a  similar 
charge  for  a  like  wrongful  act,  and  injuring  thereby  a 
dwelling-house  &x;.,  which  was  in  the  possession  of  a  tenant 
of  the  plaintiff.  To  this  declaration  there  are  two  special 
pleas ;  one  relating  to  the  dwelling-houses,  and  the  other 
to  the  land  included  in  the  declaration ;  and  the  substance 
of  these  pleas  is,  that  there  was  at  one  time  a  unity  of  title 
to  the  land  on  which  the  premises  were  built,  and  of  the 
mines  under  those  houses  and  gardens,  and  then  there 
was  a  grant  by  the  owner  of  both,  reserving  to  himself  the 
mines,  and  a  right  to  get  them.  The  plea  then  de- 
duces the  title  to  the  surface  to  the  plaintiff,  and  deduces 
the  title  to  the  mines,  and  the  right  to  get  them,  to 
the  defendants ;  and  then  it  states,  ''  that  the  defend- 
ants did  get  the  mines,  and  that  the  alleged  improper 
working  of  the  mines  and  minerals,  in  the  introductory 
part  of  this  plea  mentioned,  was  and  is  the  getting  and 
carrying  away  by  the  defendants  of  the  said  last-men- 
tioned mines  and  minerals,  without  leaving  support  for  the 
said  messuages,  dwelling-houses,  shops,  and  out-houses, 
in  the  said  declaration  mentioned,  so  built  and  erected 
on  the  said  lands  therein  mentioned  as  aforesaid,  and  not 
otherwise.'^  There  is  a  similar  plea  as  to  the  gardens  and 
lands,  in  which  the  defendants  state  '^  that  the  alleged  im- 
proper working  was  their  not  leaving  proper  and  sufficient 
support  for  the  houses,  gardens,  and  lands.''  To  each  of 
these  pleas  there  is  a  replication;  stating  that  the  de- 
fendants ''could  and  might,  and,  according  to  the  or- 
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dinaiy  and    usual    mode  of  mining    and  getting   such  E^eh,  qf  Pieat, 
minerals  in  the  county  aforesaid^  ought  to  have  left  support     v.    ^* 
for  the  said  messuages  and  dwelling-houses^  shops  and 
out-houses^    [and  gardens  and  lands]  in  the  pleas  and 
in  the  declaration   mentioned/'      To  these  replications 
there  is  a  demurrer.     It  seems  to  me  that  we  may  at  once 
dismiss  the  replications^  for  they  are  clearly  bad.     If  the 
law  reserves  the  right  to  get  mines  in  a  reasonable  manner^ 
the  substance  of  the  replications  ought  to  have  been^  that 
they  were  not  got  in  a  reasonable  manner^  and  the  ordi- 
nary and  usual  mode  of  getting  them  would  be  evidence, 
though  not  conclusive,  of  what  was  reasonable.    All  that 
the  law   gives  the  grantor  by  virtue  of  the  exception, 
would  be  a  reasonabk  mode  of  getting  the  mines  and  mi- 
nerals ;  he  would  not  be  boimd  to  get  them  according  to 
the  ordinaiy  and  usual  mode  of  mining,  even  at  the  time 
the  reservation  took  place,  unless  that  was  the  reasonable 
and  proper  mode— certainly  not  according  to  any  varia- 
tions that  might  take  place  in  the  mode  of  getting  mines  in 
the  particular  county.     Both  these  replications,  therefore, 
stating  that  at  the  time  of  the  injury  complained  of,  (not 
at  the  time  of  the  reservation),  the  defendant's  mode  of 
working  the  mines  was  not  the  ordinary  and  usual  one, 
are  clearly  bad.    The  next  question  is,  whether  the  pleas 
are  good? — I  think  they  are  both  bad;  upon  this  groimd, 
that  they  do  not  bring  the  defendants  within  the  limits 
or  terms  upon  which  they  were  entitled  to  work  these 
mines,  according  to  the  true  construction  of  this  inden- 
ture, by  which  the  surface  was  granted  to  the  person  under 
whom  the  plaintiff  claims.  That  question  depends  upon  the 
terms  of  the  indenture,  which  are  these — ^the  surface  is 
granted  to  a  person  of  the  name  of  Pershouse,  his  heirs  and 
assigns  for  ever,  "  excepting  and  reserving  out  of  the  said  ap- 
pointment, unto  him  the  said  Thomas  Clark  Jervoise,  his 
heirs  and  assigns,  all  and  all  manner  of  coal-seams  and  veins 
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Rtek.  of  Pleat,  of  coal.  iron  ore  and  all  other  mines,  minerals  and  metals. 

1839  . 

and  all  quarries  of  lime  and  other  stone  of  what  nature 

and  kind  soever  which  then  were  or  at  any  time  and  from 
time  to  time  thereafter  should  or  might  be  discovered  in  or 
upon  the  said  thereby  appointed  premises,  or  any  part 
thereof,  with  free  liberty  of  ingress,  egress,  and  regress  to 
and  for  the  said  T.  C.  Jervoise,  and  his  and  their  agents,  ser- 
vants, and  workmen,  and  all  others  to  be  by  him  or  them 
the  said  T.  C.  Jervoise,  his  heirs  or  assigns,  authorized  to 
come  into  and  upon  the  said  thereby  appointed,  granted, 
and  released  premises,  and  every  or  any  part  thereof,  to  dig^ 
delve,  work  for,  search,  get  up,  dress  and  make  merchant- 
able the  said  mines,  metals,  minerab,  coals,  and  quarries 
of  lime  and  other  stone  and  every  part  and  parcel  thereof, 
and  to  sell  and  dispose  of,  take  and  carry  away  whatever 
nught  be  there  found,  at  iis  or  their  ^ve  wills  and 
pleasures/'  There  is  afterwards  a  clause  for  compensation, 
certain  powers  having  first  been  given  with  respect  to  the 
siirface — upon  the  effect  of  which,  when  we  come  to  look 
at  it,  I  think  there  cannot  be  any  doubt.  The  present 
question  however  is,  what  is  the  meaning  of  this  reservation  ? 
The  rule  of  law  is  that  a  reservation  is  to  be  construed 
strictly;  still,  however,  it  would  reserve  to  the  grantor  all 
that  was  not  conveyed  by  the  grant,  provided  the  meaning 
and  intention  of  the  parties  be  clear.  What  then  is  the 
meaning  and  intention  of  the  parties  here  ?  It  is  clearly  the 
meaning  and  intention  of  the  grantor,  that  the  surface  shall 
be  fully  and  beneficially  held  and  enjoyed  by  the  grantee, 
he  reserving  to  himself  aU  the  mines  and  veins  of  coal  and 
iron  ore  below.  By  reasonable  intendment,  therefore,  the 
grantor  can  be  entitled  under  the  reservation  only  to  so 
much  of  the  mines  below  as  is  consistent  with  the  enjoy- 
ment of  the  surface  according  to  the  true  intent  of  the 
parties  to  the  deed,  that  is,  he  only  reserves  to  himself 
so  much  of  the  mines  and  jninerals  as  could  be  got. 
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leaving  a  reasonable  support  to  the  sur&ce.    That  is  the  Bjeck,  of  pictu^ 

•  1839 

tme  construction  of  this  deed^  in  order  to  make  it  operate 

according  to  the  intention  of  the  parties.  It  never  could 
have  been  in  their  contemplation  that,  by  virtue  of  this 
reservation  of  the  mines^  the  grantor  should  be  entitled  to 
take  the  whole  of  the  coal  and  let  down  the  surfeu^^  or 
injure  the  ei^oyment  of  it;  it  is  very  like  the  case  of  the 
grant  of  an  upper  room  in  a  house,  with  the  reservation 
by  the  grantor  of  a  lower  room,  he  undertaking  not 
to  do  anything  which  will  derogate  from  the  right  to  oc- 
cupy the  upper  room;  and  if  he  were  to  remove  the  sup- 
ports of  the  upper  room,  he  would  be  liable  in  an  action 
of  covenant;  for  the  grantor  is  not  entitled  to  defeat  his 
own  act  by  taking  away  the  imderpinnings  from  the  upper 
room.  So  in  this  case,  he  would  be  acting  in  derogation 
of  his  grant,  if  he  were  to  take  away  the  whole  of  the 
coal  below,  he  having  granted  the  use  of  the  surface  to 
the  grantee.  If  that  is  the  true  construction  of  the  reser- 
vation  and  power,  the  defendant  ought  to  have  stated 
in  his  plea  that  he  took  the  coal  he  did  take,  leaving  a 
reasonable  support  for  the  surfeu^e  in  the  state  it  was  at 
the  time  of  the  grant.  It  becomes  unnecessary  to  inquire 
whether  or  not  he  was  boimd  to  leave  support  for  an  addi- 
tional superincumbent  weight  upon  the  surface ;  probably 
he  would  not  be;  but  this  plea  is  clearly  bad,  because  the 
defendants  do  not  assign  that  in  taking  away  the  coal  they 
did  leave  a  sufficient  support  for  the  surface  in  its  then 
state.  I  think  the  plea  is  bad  in  that  respect ;  the  defend- 
ants do  not  bring  themselves  within  the  legal  construction 
of  the  indenture,  or  within  those  terms  which  the  law  im- 
plies to  effectuate  the  intention  of  the  parties. 

Then^  as  to  the  compensation  clause;  it  seems  to  me, 
iqK>u  the  true  construction  of  the  covenant,  that  the  provi- 
sion applies  only  to  the  exercise  of  rights  upon  the  sur- 
face; but  supposing  it  were  otherwise,  and  it  applied  to 
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Bseh.  of  Pleat,  any  injury  of  this  sort  done  by  getting  the  minerals  below 
^  ^  -  in  an  improper  manner^  not  authorized  by  the  power,  all 
Harru  that  can  be  said  to  it  is^  that  it  only  gives  an  action  of 
Rtding.  covenant  by  the  covenantee  against  the  covenantor,  as 
well  as  any  other  remedy  he  might  have  for  the  acting  in 
that  respect  without  being  authorized  so  to  do  by  the 
power.  It  is  a  cumulative  remedy ;  it  does  not  take  away 
the  remedy  he  would  have  by  law,  if  the  party  was  not 
justified  in  doing  the  act  by  the  power,  but  gives  him  an 
additional  remedy.  It  cannot  be  contended  that  the  cove- 
nant for  compensation  is  to  extend  the  power;  and  there- 
fore the  question  is,  whether  the  defendants  were  justified 
by  the  power  given  before  ?  If  they  are,  they  have  a  good 
defence ;  if  not,  whether  the  plaintiff  might  have  brought 
an  action  of  covenant  or  not,  they  are  liable  to  an  action 
upon  the  case  for  such  damages  as  he  has  sustained  by 
the  imauthorized  act  of  the  defendants. 

We  are  now  come  to  the  question  which  has  been  raised 
upon  the  declaration.  We  are  to  assume  that  the  ques- 
tion arises  upon  general  demurrer :  and  supposing  there  is 
an  objection  to  the  plaintiff's  claim  upon  the  groimd  of  its 
being  founded  in  trespass,  and  not  in  an  action  upon  the  case, 
the  general  demurrer  is  too  large ;  for  although  for  an  injury 
to  the  dwelling-house  in  the  plaintiff^s  possession,  by  work- 
ing the  mines  under  the  plaintiff's  soil,  the  action  ought 
to  be  trespass,  and  not  case,  this  action  being  also  for  an 
injury  to  the  reversion,  and  the  demurrer  being  too  large, 
the  consequence  is  that  it  must  be  overruled.  But  the 
damages  having  been  assessed,  it  may  be  said  that  we  are 
to  take  notice  of  the  whole  record.  I  do  not  think  we  are, 
but  if  we  were,  I  do  not  think  it  follows  that  the  declaration 
is  bad;  the  mines  being  under  the  plaintiff's  soil,  are  only 
his  property  prim&  facie,  and  after  verdict  we  should  in- 
tend that  the  injury  conmiitted  in  the  mines  below  was  in 
mines  which  did  not  belong  to  the  plaintiff.    In  that  respect. 
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this  case  difTers  firom  one  in  which  we  granted  a  rule  this  Exeh,  of  PUa$^ 

lOQQ 

term.  That  was  a  case  for  putting  shores  upon  the  plain- 
tifiPs  dose^  of  which  it  was  stated  he  was  in  possession:  here 
the  mines  were  worked  below  the  plaintifif^s  close^  and 
may  or  may  not  have  been  in  the  plaintiff's  possession ;  and 
after  verdict  we  should  intend  that  the  mines^  although 
under  the  plaintiff's  close^  did  not  belong  to  him.  For 
these  reasons^  I  think  the  declaration  is  perfectly  good. 

Alderson^  B. — ^It  seems  to  me  that  the  plaintiff  is  enti- 
tled to  the  judgment  of  the  Court.  I  think  the  replication 
is  bad,  because  it  has  rather  pleaded  evidence  than  that 
which  would  be  the  legal  result  of  the  evidence ;  and  the 
pleas  are  bad,  because  the  defendants  have  not  averred  that 
they  have  done  such  acts  as  were  justified  by  the  reser- 
vation upon  which  they  rely.  It  appears  that  Mr.  Jer- 
voise  was  entitled  both  to  the  miaes  and  the  land  above^ 
and  that  he  granted  away  the  land  above^  excepting  out 
of  the  grant  the  mines^  which  would  otherwise  have  passed 
under  the  conveyance  of  the  land^  and  reserving  to  himself 
also  the  power  of  entering  upon  the  surface  of  the  land 
which  he  had  granted  away^  in  order  to  do  such  acts  as 
mig^t  be  necessary  for  the  purpose  of  getting  the  mines 
which  he  had  excepted  out  of  the  grant,  he  being  obliged 
to  make  compensation  for  entering  upon  the  land  and 
doing  those  acts.  The  case  therefore  stands  thus :  here  are 
two  persons,  one  who  has  the  land  above — one  who  has  the 
mines  below,  with  the  power  of  getting  those  minerals;  they 
are  each  to  enjoy  their  right  of  property,  and  each  is  to  act 
in  respect  of  those  rights  of  property,  upon  the  maxim  that 
he  is  to  use  his  own  property  so  as  not  to  injure  his  neigh- 
bour. Then  the  question  is,  whether  the  grantor  is  not  to 
get  the  minerals  which  belong  to  him,  and  which  he  has 
reserved  to  himself  the  right  of  getting,  in  that  reasonable 
and  ordinary  mode  in  which  he  would  be  authorized  to  get 
them,  provided  he  leaves  a  proper  support  for  the  land  which 
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Etch,  qf  Pieoit  the  Other  party  is  to  enjoy?    It  appears  to  me  that  that  is 

the  reasonable  construction  of  the  exception^  and  the  reason- 
able adjustment  of  the  rights  of  the  parties  derived  out  of 
that  exception.  Such  being  the  right  of  the  defendants^  in 
order  to  answer  the  complaint  of  the  plaintiff^  who  charges 
them  with  carelessly,  negligently,  and  improperly  working 
the  mines  below,  they  have  to  shew  that  they  have  worked 
the  mines  in  conformity  with  that  exception ;  that  is  to 
say,  in  the  reasonable  and  ordinary  mode  of  working  mines, 
getting  all  the  coal  they  could,  or  to  which  they  were  en- 
titled, in  the  ordinary  mode.  Probably  the  other  coal  re- 
mains their  property,  though  they  cannot  get  it.  If  the 
injury  the  plaintiff  has  sustained  does  not  arise  from  their 
having,  with  the  means  they  were  entitled  to  avail  them- 
selves of,  got  the  coal  in  a  reasonable  and  ordinary  manner, 
they  ought  to  have  averred  that;  the  plea  is  bad  for  want 
of  that  averment,  and  the  defendants  probably  have  not 
made  that  averment  because  they  could  not  make  it  with 
truth.  Then  as  to  the  objection  made  to  the  declaration, 
it  appears  to  me  the  answer  my  Brother  PorAre  has  given  to 
it  is  quite  sufficient,  viz.  that  though  the  grant  of  the  land 
would  be  prim&  facie  a  conveyance  of  the  mines  also,  on 
this  declaration,  it  is  not  necessary  for  us  to  conclude  that 
the  mines  the  defendants  have  been  getting  are  the  pro- 
perty of  the  plaintiff  which  passed  with  the  land  belonging 
to  him,  and  therefore  the  declaration  is  prim&  facie  good : 
and  the  declaration  being  good,  and  the  pleas  bad,  the 
result  is,  that  the  judgment  must  be  for  the  plaintiff. 

Mauli,  B. — ^I  am  also  of  opinion  that  the  judgment  must 
be  for  the  plaintiff.  It  appears  to  me  that  the  replication 
is  bad,  because  it  merely  alleges  ^'  that  the  defendants  could 
and  might,  and  according  to  the  usual  mode  of  mining  and 
getting  such  minerals  in  this  county,  ought  to  have  left 
support  for  the  messuages,^'  &;c.  I  do  not  think  any  such 
doctrine  can  be  implied,  provided  the  party  had  worked  the 
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mmes,  as  lie  migbt  do  consistently  with  that  allegation  of  Ejeeh.  of  piea^ 
the  custom  of  the  country,  in  a  reasonable  and  proper  way ;  ^  ^^'  . 
and  therefore  I  do  not  think  the  replication  is  sustainable ;  Harris 
but  I  think  the  declaration  is  good,  and  therefore  the  plain-  rydxno. 
tiff  is  entitled  to  judgment.  A  question  has  been  raised, 
whether  the  declaration  ought  not  properly  to  be  in 
trespass,  in  respect  of  a  portion  of  the  subject-matter,  that 
is,  with  respect  to  the  working  of  the  mines  that  were 
under  the  land  and  the  house  in  the  possession  of  the 
plaintiff.  The  allegation  in  the  declaration  is,  '^  that  the 
plftiwiiff  was  lawfully  possessed  of  a  certain  messuage  and 
dwelling-house,  shops,  and  out-houses,  and  certain  gardens 
and  closes  of  land  with  the  appurtenances,  in  which  he 
cazxied  on  the  business  of  a  butcher/'  and  then  it 
states  that  the  defendants  wrongfully  worked  some  mines 
under  that  dwelling-house  and  gardens.^'  I  do  not 
think  that  is  a  mode  of  stating  that  the  mines  are  in 
the  plaintiff's  possession.  K  it  were  necessary  to  al- 
lege that  the  mines  were  the  property  of  the  plaintiff, 
alleging  that  he  was  possessed  of  a  house  and  garden 
above  the  mines,  would  not  be  a  sufficient  allegation  that 
he  was  possessed  of  the  mines.  I  think,  therefore,  there 
is  no  allegation  of  the  possession  of  the  mines  in  this  de- 
claration; so  that  case  is  the  proper  form  of  action,  and 
the  declaration  is  good.  The  plea  I  think  is  bad,  because 
in  it  the  defendants,  in  effect,  say  they  are  the  owners 
of  the  mines,  together  with  the  liberty  of  going  upon  the 
surface  of  the  ground,  which  belongs  to  the  plaintiff,  and 
doing  acts  necessary  for  getting  the  mines.  Now  it  has 
not  been  very  distinctly  stated  whether  the  defendants  rely 
simply  upon  their  right  of  property  in  the  mines,  and 
insist  that  what  they  have  done  was  in  exercise  of  their 
right  of  property  in  the  mineral  subtracted,  or  whether  it 
was  done  under  the  right  expressly  reserved  to  them  in  the 
covenant.  I  think  the  covenant  or  stipulation,  giving  them 
the  power  to  go  upon  the  plaintiff's  land,  and  providing 
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Exeh.  of  Pleat,  that  they  are  to  make  compensation  for  it^  applies  merely 

to  acts  done  upon  the  siirface  of  the  land^  that  is^ 
disturbing  the  surface  by  digging,  sinking  shafts,  and  so 
on ;  all  those  things  they  are  authorized  to  do,  but  not 
absolutely,  only  conditionally  upon  making  compensation ; 
and  that  liberty  has  nothing  to  do  with  the  right  of  getting 
the  mines,  which  may  be  taken  to  be  done  on  this  occasion 
without  breaking  the  plaintiff's  soil;  but  their  right  to  get 
the  mines  is  the  right  of  the  mine-owners,  as  against  the 
owner  of  the  land  which  is  above  it.  That  right  appears  to 
me  to  be  very  analogous  to  that  of  a  person  having  a  room 
in  a  house  over  another  man's  room,  or  an  acre  of  land 
adjoining  another  man's  acre  of  land;  though  the  latter 
has  the  exercise  of  ownership  over  the  whole,  (for  I  agree 
that  Mr.  Jervoise  reserved  to  himself  the  exercise  of  owner- 
ship over  every  portion  of  this  land,  and  might  and  was 
the  fit  person  to  bring  trespass  against  a  third  person  who 
might  do  the  wrongftQ  act  which  the  defendants  here  have- 
done),  yet  his  rights  over  his  exclusive  property  are  not 
unlimited,  but  are  limited  by  the  duty  of  so  using  it  as 
not  to  do  any  damage  to  the  property  of  another  person. 
Now  here  the  declaration  alleges  that  the  defendants  did 
use  their  property  in  such  a  way  as  to  do  damage  to  the 
plaintiff.  The  pleas  admit  that  they  did  that,  and  state 
matter  for  which  I  think  there  is  no  excuse  shewn :  I  am  of 
opinion,  therefore,  that  both  the  pleas  are  bad,  and  that 
the  judgment  ought  to  be  for  the  plaintiff. 

Pabke,  B.,  added — I  do  not  mean  to  say  that  all  the 
coal  does  not  belong  to  the  defendants,  but  that  they  cannot 
get  it  without  leaving  sufficient  support.  There  is  no 
doubt  they  are  the  proper  parties  to  bring  an  action  of 
trespass,  if  any  body  else  were  to  come  and  get  the  coal. 

Judgment  for  the  plaintiff. 
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Ejteh.  of  Pleoi, 
1839. 

Evans  r.  Jones.  ^^— *v ' 

A.SSIJMPSIT. — ^The  declaration  stated^  that  before  and  a  wa^r  as  to 
at  the  time  of  the  making  of  the  promise  of  the  defendant  or*a^uH^?f 
thereinafter  mentioned,  one  Thomas  Williams.  Esq.  had  *pn«oneron 

,  ^  tnal  on  a  crimi- 

gone  and  been  taken  in  custody,  to  wit,  from  Carnarvon  nai  charge,  !• 
to  London,  and  had  been  arraigned  and  indicted  on  a  IgdutpubUc^ 
charge  of  having  feloniously  uttered  a  certain  forged  will  P®^'<^' 
and  testament,  and  two  forged  codicils;  and  the  said 
Thomas  Williams  was,  at  the  time  of  making  the  said 
promise  of  the  defendant,  on  his  trial  at  a  general  Session 
of  Oyer  and  Terminer  of  our  lady  the  Queen,  holden  for 
the  jurisdiction  of  the  Central  Criminal  Court,  at  Justice 
Hall,  in  the  Old  Bailey,  in  the  city  of  London,  and  the  said 
Thomas  Williams  was  then  also  charged  with  and  indicted 
for  feloniously  forging  a  certain  wiU  and  testament,  and 
also  charged  with  and  indicted  for  feloniously  forging  a 
certain  codicil ;  on  which  last-mentioned  charges  and  indict- 
ments the  said  Thomas  Williams  was  about  to  be  tried 
by  the  coimtry  at  the  said  Session  of  Oyer  and  Terminer : 
and  thereupon,  to  wit,  on  the  10th  day  of  April,  1838,  a 
certain  discourse  arose  between  the  plaintiff  and  the  defend- 
ant, with  reference  to  the  said  Thomas  Williams,  and  the 
said  charges  and  accusations  against  him ;  and  thereupon 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defend- 
ant, had  then  promised  the  defendant  to  pay  him  one 
shilling,  if  the  said  Thomas  Williams  should  not  ever 
return  to  Carnarvon,  but  should  be  transported,  he,  the 
defendant,  promised  the  plaintiff  to  pay  him  10/.,  if  the 
said  Thomas  Williams  should  not  be  transported,  and 
should  return  to  Carnarvon.  And  the  plaintiff  in  fact 
saith,  that  after  the  making  of  the  said  promise  of  the 
plaintiff  and  of  the  defendant,  to  wit,  on  the  day  and  year 
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jBjtcA.  0/  Pkait  last  aforesaid,  the  said  Thomas  Williams  was,  at  the  said 
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^     Session  of  Oyer  and  Terminer,  by  jurors  in  that  behalf 

Evans  respectively  duly  impanelled,  returned,  and  sworn,  found 
;oK..  notguilty  of  the  said  matters  and  offences  «>  charged  upon 
him  as  aforesaid,  or  any  of  them,  and  was  then  duly  ac- 
quitted and  discharged  of  the  said  premises,  as  by  the 
record  thereof  remaining  in  the  said  Central  Criminal 
Court  more  fully  appears:  and  the  plaintiff  saith,  that 
the  said  Thomas  Williams  was  not  then  or  at  any  other 
time  transported,  or  sentenced  so  to  be,  on  account  of  the 
said  charges  or  any  of  them,  or  of  any  other  matter  or 
cause ;  and  that  he  the  said  Thomas  Williams  did,  after 
the  making  of  the  said  promise  of  the  defendant,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of 
May,  1838,  return  to  Carnarvon  aforesaid;  of  all  which 
the  defendant  afterwards,  to  wit,  on  &;c.  had  notice,  and 
was  then  requested  by  the  plaintiff  to  pay  him  the  said 
sum  of  10/.,  according  to  the  said  defendant^'S  promise; 
and  the  said  plaintiff  saith,  that  although  afterwards, 
and  after  the  said  notice  and  request,  a  reasonable  time  for 
the  defendant  to  pay  the  said  sum  of  10/.  elapsed  before 
the  commencement  of  this  suit,  yet  &c.  [Breach,  in  non- 
payment of  that  sum.] 
General  demurrer^  and  joinder  in  demurrer. 

CcnoKng,  in  support  of  the  demurrer. — ^The  declaration 
is  bad,  being  founded  on  a  wager  which  is  illegal  and  void, 
as  being  contrary  to  public  policy,  in  giving  an  interest  to 
pervert  the  proceedings  of  a  Court  of  Justice.  A  wager  of 
this  nature,  on  the  conviction  or  acquittal  of  a  party  under 
trial  for  felony,  must  have  an  injurious  tendency,  since  the 
parties  to  the  wager  might  be  induced  to  procure  false 
testimony  against  or  for  the  prisoner,  or  to  use  improper 
influence  with  the  witnesses  and  the  jury.  There  are 
several  instances  where  wagers  have  been  held  void  as 
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being  contrary  to  public  policy.  Thus^  in  Allen  t.  Heam  (a),  Etch,  of  pieas, 
wagers  between  voters  at  an  election^  as  to  the  result  of  ^  ^  . 
the  poU^  were  held  illegal.  Lord  Mansfield  there  says : —  Evans 
''  A  gaming  contract  should  not  be  encouraged^  if  it  has  jonbs. 
a  dangerous  tendency.  What  is  so  easy  as  in  a  case  where 
a  bribe  is  intended  as  to  lay  a  wager?  It  is  difficult  to 
prove  that  the  wager  makes  him  give  a  contrary  vote  to 
what  he  would  otherwise  have  done ;  but  still  it  is  a  colour 
for  bribeiy.  It  has  an  influence  on  his  mind :  therefore, 
in  the  case  in  Cowper  {b),  if  the  wager  had  been  laid  with  a 
lord  of  Parliament  or  a  Judge^  it  would  have  been  void 
from  its  tendency,  without  considering  whether  a  bribe  was 
really  intended  or  not.'^  Here  the  wager  might  be  really 
a  bribe ;  it  is  fr^uently  impossible  to  prove  the  real  nature 
of  such  a  wager,  and  the  difficulty  of  proving  that  should 
not  be  thrown  on  the  defendant.  So,  in  Hartley  v.  Bice  {c),  a 
wager  that  one  of  the  parties  would  not  marry  within  a 
specified  number  of  years  was  held  to  be  void;  and  in 
Gilbert  v.  Sykes  {d),  a  wager  on  the  duration  of  the  life  of 
Napoleon  Bonaparte,  at  a  time  when  his  probable  assas- 
sination was  the  subject  of  speculation,  was  held  void  as 
having  an  injurious  tendency.  Ags^,  inDa  Costa  y>  Jones  {e), 
a  wager  on  the  sex  of  the  Chevalier  D^Eon  was  held  to  be 
illegal  ai\d  void,  after  full  consideration  of  the  general  law 
of  wagers.  Perhaps  the  case  of  Jones  v.  Randall  (/)  may 
be  relied  upon  by  the  plaintiff;  but  it  is  distinguishable. 
That  was  a  wager  as  to  whether  a  decree  of  the  Court  of 
Chancery  would  be  reversed  on  appeal,  and  was  held  not  to 
be  illegal :  but  there  the  &cts  were  ascertained  at  the  time 
the  wager  was  laid,  whereas  here  they  are  not.  Besides, 
the  Court  saw  clearly  that  the  persons  who  made  the 

(a)  1  T.  R.  56  (c)  10  East,  22. 

(b)  Referring  to  Jonet  v.  Ran-  (d)  16  East,  150. 
datt,  Cowper,  729.  (<)  Cowper,  729. 

(/)  Cowper,  37. 
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Etch,  of  PUat,  wager  had  no  power  to  influence  the  decision,  because 
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'  ^     they  were  neither  peers  nor  judges;   but  how  can  the 

Evans        Court  know  that  either  of  these  parties  might  not  be 

Jones.        a  material  witness  on  the  trial  of  the  prisoner^  if  he  thought 

proper^  and  so  influence  his  conviction  or  acquittal? 

Jervis,  contra. — ^Wagers  discountenanced  by  the  law  are 
divided  into  two  classes.  There  are  some  which  a  Judge 
may  refuse  to  try^  as  unlawful  and  improper;  as  in  TThom- 
ton  V.  Thackeray  {a) ;  and  others  which  are  held  illegal  as 
being  against  public  policy  :  but  this  belongs  to  neither  of 
those  classes.  [Lord  Abinger,  C.  B. — ^The  first  class  of 
cases  is  exploded.  Parke,  B. — ^The  Judge  is  bound  to  try 
them  at  some  time^  though  he  may  postpone  them  until 
after  cases  of  more  importance  have  been  tried.]  It  is  said 
that  the  tendency  of  this  wager  was  to  give  the  parties  to 
it  an  improper  interest  in  the  result  of  the  trials  and  that 
they  might  be  induced  to  resort  to  improper  means  to 
influence  the  verdict.  But  the  law  will  not  presume  illegal 
conduct  in  any  one ;  and  there  is  here  no  direct  interest 
whatever.  Such  a  wager  as  this  would  not  afiect  the 
competency  of  either  party  as  a  witness  on  the  trial. 
[Lord  Abmger,  C.  B. — ^Perhaps  not;  but  it  would  go  to 
his  credit^  which  is  worse.]  The  cases  cited  are  not  appli- 
cable. AUen  V.  Heam  was  put  upon  the  ground  that  the 
bet  declared  on  was  in  truth  given  as  a  bribe  to  the  voter^ — 
as  a  distinct  illegality;  and  the  wager  in  Hartley  v.  Bice 
was  in  restraint  of  marriage^  and  therefore  void.  The  case 
of  Waiter.  Jones  {b)  is  strongly  in  favour  of  the  plaintiff. 
There  aman^  in  consideration  of  certain  payments^  coven- 
anted to  execute  a  deed  of  separation  from  his  wife ;  and 
the  question  was^  whether  the  instrument  was  valid  or  not. 

(a)  2Y.  &J.  156.  730;   afiirmed  on  error,  5  Biog. 

{h)  1  Bing.  N.  C.  656;  1  Scott,      N.  C.  341. 
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All  the  above  cases  were  cited^  and  the  Court  held  it  to  ^*c*-  «/  Pt^a$^ 
be  valid.     It  is  submitted  that  nothing  sufficient  appears  '   ^ 

to  make  this  wager  void  as  being  against  public  policy.  Evans 
Tbe  Court  ought  not  to  speculate  on  the  indirect  motives  JoNEg. 
of  the  parties. 

CawUngy  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.B. — On  the  principle  of  the  cases 
which  have  been  decided  since  Jones  v.  BxindaU,  the  Court 
is  not  only  warranted,  but  compelled,  to  say  that  this 
wager  is  illegal  and  void.  No  man  has  a  right  to  acquire 
by  his  own  act  an  interest  in  interfering  with  the  proceed- 
ings of  courts  of  justice,  more  especially  of  criminal  justice, 
in  which  a  man  is  bound  honestly  to  declare  all  he  knows 
relative  to  the  case  in  the  course  of  adjudication.  Here 
the  party  had  acquired  by  the  wager  a  direct  interest  in 
procuring  the  conviction  of  the  prisoner;  and  although  it 
is  impossible  to  say  in  what  precise  manner  an  improper 
bias  may  be  exerted,  or  whether  it  will  have  any  effect  or 
not,  yet  the  very  tendency  of  his  mind  to  act  in  such  a 
way  as  to  pervert  the  course  of  justice,  is  a  sufficient 
foundation  for  the  illegality  of  such  wagers.  This  was 
well  established  by  the  case  of  Gilbert  v.  Sykes,  a  case 
which  was  much  discussed,  and  the  decision  in  which 
excited  considerable  interest,  A  strong  feeling  at  that 
time  prevailed  against  Napoleon  Bonaparte,  who  threat- 
ened an  invasion  of  this  kingdom;  but  it  gave  great  satis- 
faction to  myself,  and  all  who  took  an  interest  in  the 
administration  of  public,  justice,  to  hear  the  principle  pro- 
nounced by  Lord  EUenborough,  and  the  first  common  law 
authorities^  that  a  wager  on  the  duration  on  his  life  was 
illegal,  as  being  against  public  policy, — as  having  a  ten- 
dency to  encourage  his  assassination,  which,  even  in  the 
instance  of  a  public  enemy,  should  receive  no  encourage- 
ment firom  the  law.    This,  however,  is  a  much  stronger 

VOL.  V.  O  M.  W. 
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Exch.  of  Pleat,  case ;  here  a  man  is  on  his  trial  on  a  very  important  charge^ 

w         '   ^     and  a  wager  is  made  of  a  character  which  must  tend  to 

Evans        give  the  parties  to  it  an  interest  in  perverting  the  course 

jo^EB.        of  criminal  justice.    Our  judgment,  therefore,  must  be  for 

the  defendant. 

Parke,  B. — ^I  entirely  agree.  No  case  has  been  cited  at 
variance  with  the  principle  laid  down  by  the  Lord  Chief 
Baron.  It  appears  to  me  that  it  is  a  reasonable  objection  to 
the  legality  of  a  wager,  that  it  has  a  tendency  to  influence 
and  pervert  the  course  of  criminal  justice.  There  ought 
to  be  a  disposition  in  every  person  to  come  forward  and 
give  any  evidence  which  he  may  be  in  possession  of, 
tending  to  insure  either  the  acquittal  or  conviction  of  a 
person  lying  under  a  criminal  charge :  but  the  necessary 
tendency  of  a  wager  of  this  description  is  to  induce  the 
party  to  it  either  to  give  false  testimony,  if  it  be  his 
interest  to  procure  a  conviction,  or,  if  the  other  way,  to 
withdraw  from  the  court  evidence  which  he  may  either 
possess  at  the  time  of  laying  the  wager,  or  which  may 
afterwards  come  to  his  knowledge.  And  even  if  a  party 
be  not  in  a  situation  to  suppress  or  fabricate  evidence,  still 
he  may  influence  the  result  of  the  trial  by  prejudicing  the 
public  mind  on  the  case,  and  thus  deprive  the  party 
chai^d  of  the  fair  trial  to  which  he  is  entitled. 

Maule,  B. — ^I  entirely  concur  with  the  Lord  Chief 
Baron  and  my  Broths  Parke.  It  is  too  late  now  to  say 
that  no  wager  can  be  enforced  by  law;  but  I  think  it 
would  have  been  better  if  they  had  originally  been  left  to 
the  decision  of  the  Jockey  Club.  This  wager  is  clearly 
objectionable,  as  the  tendency  of  it  is  to  prejudice  the 
course  of  public  justice :  and  whenever  a  wager  has  such  a 
tendency,  it  )s  against  public  policy,  and  is  therefore 
void. 

Judgment  for  the  defendant. 
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Exek.  of  Pleoit 
1839. 

Selway  v.  Fogg.  ^^^-><^^ 

INDEBITATUS  assumpsit  for  work  and  labour. — ^Pleas^  a.  engaged  to 
non-assumpsit,  payment,  and  a  set-off.  ^^f^  ^^J?,^ 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle-  ^'  ?:  *]  * 

^     '  '  ,  specified  sum, 

sex  Sittings  after  last  Michaelmas  Term,  evidence  was  under  a  fraud- 
given  to  prove  that  the  work  was  done,  which  consisted  in  aUon  by^B.'aj  ' 
carting  away  rubbish,  and  that  the  value  of  it  amounted  JjSerubWsh^ 
to  about  20/.    The  defendant  then  gave  evidence  of  a  con-  ''^'^h  was  to  be 

so  conveyed: — 

tract  to  do  the  work  for  15/.,   which  sum  he  had  paid.  H«id,  that,  in 
The  plaintiff  insLsted  that  that  contract  was  obtained  by  a  fhe'raiue  o?the 
fraudulent  misrepresentation  a?  to  the  depth  of  the  rub-  J^^  a  *"*llfd 
bish  carted  away,  and  that,  being  founded  in  fraud,  it  was  recoyer  only 

according  to  the 

no  answer  to  the  action.    The  Lord  Chief  Baron,  how-  terms  of  the  spe- 
ever,  was  of  opinion  that  the  question  of  fraud  was  not  Stho^i^h^when 
open  to  the  plaintiff  in  the  present  action,   although  it  ^  ^icovcred 
might  be  the  subject  of  complaint  in  another  action;  might  have 
especaally  as  it  had  been  shewn  that  the  plaintiff  had  contract,  and 
knowledge  of  the  circumstance  indicative  of  fraud  before  ^^Miu   ^^ 
the  work  was  finished.    He  however  left  the  facts  to  the 
consideration  of  the  jury,  and  they  found  that  there  was 
fraud  in  the  contract,  and  returned  a  verdict  in  favour  of  the 
plaintiff  for  6/. ;  but  the  learned  Judge  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant.    Hun^ey  having  in  last  term  obtained  a  rule 
aooordingly, — 

Erie  now  shewed  cause. — If  the  contract  was  obtained 
by  the  fraud  of  the  defendant,  he  had  no  right  to  set  up 
his  own  wrong;  and  the  plaintiff,  having  proved  the  work 
done,  was  entitled  to  recover.  The  extent  of  fraud  was 
not  material.  [Maule,  B. — The  rule  undoubtedly  is,  that 
a  party  shall  not  be  allowed  to  set  up  his  own  fraud ;  he 
may  not  say,  ''  I  have  cheated : "  but  here  the  charge 
comes  from  the  other  party,  who  says, "  You  have  cheated ;  '* 

g2 
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JRxeh.  of  Pleat,  that  is  not  within  the  nile.]     There  are  several  authorities 

to  shew  that  a  fraudulent  contract  cannot  be  set  up  by  any 
one  who  is  a  party  to  the  fraud.  It  may  be  said  that  they 
relate  to  the  sale  of  goods^  but  that  makes  no  difference. 
Thus,  in  Biddle  v.  Levy  (a),  where  goods  were  supplied  to  a 
minor  upon  a  fraudulent  mirepresentation  by  his  father  that 
he  was  about  to  relinquish  his  business  in  favour  of  the  son^ 
although  the  credit  was  given  to  the  son,  the  father,  having 
dealt  with  the  proceeds,  was  held  liable  in  assumpsit  for 
goods  sold  and  delivered.  So,  in  HUIy.  Perrott  (d),  it  was  held 
that  indebitatus  assumpsit  might  be  maintained  for  goods 
which  the  defendant  had  by  fraud  procured  the  plaintiff  to 
seU  to  an  insolvent,  and  which  the  defendant  had  got  into  his 
own  possession,  for  that  he  could  not  set  up  the  sale,  because 
his  fraud  had  procured  it,  and  the  mere  possession,  unac- 
counted  for,  raised  an  assumpsit.  [Parke,  B. — The  principle 
of  that  case  is,  that  the  defendant  could  not  set  up  the  sale 
to  the  insolvent,  because  the  insolvent,  whom  he  attempted 
to  set  up  as  the  real  contractor,  appeared  to  be  his  agent 
only.]  In  Abbotts  v.  Barry  (c),  where  the  defendant  had 
fraudulently  induced  the  plaintiff  to  sell  goods  to  A.,  who 
could  not  pay  for  them,  and  on  the  nominal  resale  of  those 
goods  by  A.,  the  defendant,  being  the  real  party  con- 
cerned, had  obtained  the  money  on  such  resale;  it  was 
held  that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  value  of  the  goods  unpaid  for  by  A.  [Maule, 
B. — ^The  principle  of  that  case  is  clear.  There  the  plain- 
tiff's  goods  had  been  sold,  and  the  money  remained  in  the 
hands  of  the  defendant,  and  was  of  course  recoverable 
fix>m  him  by  the  owner  of  the  goods] .  It  is  submitted 
that  the  contract  being  fraudulent  and  void,  the  plaintiff's 
waggons  and  horses  and  workmen  not  being  there  on  the 
void  contract,  he  is  entitled  to  recover.    The  principle  of 


(a)  1  Stark.  N.  P.  C.  20.  (b)  3  l^aunt  274. 

(c)  2  Bro.  &  a  3d9. 
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the  cases  ia,  that  a  party  shall  not  be  allowed  to  set  up  his  Bjeh.  of  puat, 
own  fraud ;  it  is  the  same  as  if  there  was  no  contract  at 
all. — He  also  cited  Studdy  v.  Sanders  {a),  and  Lucas  v. 
Godwin  (d). 

Hun^frey  and  Stewart,  contra. — ^The  law  does  not  allow 
a  person  to  sue^  on  an  implied  contract^  another  party  who 
deals  with  him^  and  who  supposes  he  is  proceeding  on  the 
terms  of  a  special  contract.  The  fraud  merely  gives  the 
other  party  a  right  to  rescind  the  contract^  and  that  right 
ought  to  be  exercised  as  soon  as  the  fraud  is  discovered^ 
otherwise  the  original  contract  is  set  up^  and  the  work  is 
ccmaidered  as  done^  or  the  goods  sold^  according  to  the 
terms  of  that  contract:  Campbell y. Fleming {c).  [Mauk, 
B.,  referred  to  Fergmon  v.  Carrington  (rf). 

Lord  Abingeb^  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  At  the  trial  I  was  impressed 
with  the  opinion^  and  still  remain  so^  that  the  plaintifiP  is 
not  entitled  to  recover^  and  I  think  so  on  two  grounds : — 
Firsts  because  no  one  can  be  liable  upon  a  contract  which 
he  never  made  nor  intended  to  make ;  the  very  idea  of  a 
contract  beings  that  it  is  an  agreement  entered  into  by 
two  willing  parties  acting  with  their  eyes  open :  a  party 
cannot  be  bound  by  an  implied  contract^  when  he  has  made 
a  specific  contract^  which  is  avoided  by  fraud.  A  person 
is  not  at  liberty  to  say,  "  I  have  made  two  contracts,  and  if 
one  of  them  is  avoided  by  its  fraud,  then  I  will  set  up  the 
other;''  but  if  he  repudiate  that  contract  on  the  ground  of 
fraud,  as  he  may  do,  he  has  a  remedy  by  an  action  for 
deceit.  Secondly,  it  was  clear  upon  the  evidence  that  the 
plaintiff  had  full  knowledge  of  all  that  constituted  the 
fraud  in  this  case,  either  before  or  during  the  work,  and 

(a)  5  B.  &  Cr.  628 ;  2 D.  &  R.  347.  (c)  1  Ad.  &  Ellis,  40 ;  3  Nev.  & 

(6)  3  Bing.  N.  C.  737;  4  Scott,      Man.  834. 
502.  (rf)  9  B.  &  Cr.  59. 
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work  and  repudiated  the  contract^  or  he  must  be  bound 
by  its  terms. 

Fabke^  B.— I  also  think  that  in  this  case  a  nonsuit 
ought  to  be  entered.  The  plaintiff  sues  for  work  and  la- 
bour^ and  on  the  trial  it  turns  out  that  there  is  a  contract 
to  do  it  for  a  specific  sum.  Assuming  that  the  jury  have 
properly  found  that  this  contract  was  fraudulent^  in  what 
situation  is  the  plaintiff  put  ?  He  may  repudiate  it^  and  be 
in  the  same  situation  as  if  it  had  no  existence  at  all;  but 
if  he  does  not  choose  to  do  so^  he  cannot  then  set  up 
another  contract.  This  is  established  by  two  cases^— one, 
that  of  Ferguson  y.  Carrington,  already  cited,  and  the  other 
that  of  Read  v.  Hutchinson  (a).  If  the  plaintiff  chooses  to 
treat  the  defendant  as  a  party  who  has  contracted  with 
him,  he  must  be  bound  by  the  only  contract  made  between 
them.  The  case  is  distinguishable  from  those  where  a 
third  person  intervenes,  and  where^  looking  at  their  real 
situation,  that  third  person  is  also  the  agent  of  the  party 
charged;  at  all  events,  no  second  contract  is  there  set  up, 
as  here,  which  second  contract  is  inconsistent  and  cannot 
be  supported.  I  also  think  that,  upon  discovering  the 
frauds  (unless  he  meant  to  proceed  according  to  the  terms 
of  the  contract),  the  plaintiff  should  immediately  have  de* 
clared  off^  and  sought  compensation  for  the  by-gone  time  in 
an  action  for  deceit ;  not  doing  this,  but  continuing  the 
work  as  he  has  done,  he  is  bound  by  the  express  terms  of 
the  contract,  and  if  he  fail  to  recover  on  that,  he  cannot 
recover  at  all. 

Aldebson,  B.  and  Maule,  B.,  concurred. 

Rule  absolute. 

(a)  3  Camp.  351. 
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Wood  v.  Duncan. 

X  HIS  cause  came  on  for  trial  at  the  York  Summer  As-  where  a  caiue 
sizes,  1838,  when  it  was  referred  on  the  usual  terms  to  a  orde/^/Nisf 
sentleman  at  the  bar.      In  last  Michaelmas  Term  his  ?""«.  fndthe 

^  ^  award » afler- 

awaid  was  set  ajside  by  this  Court,  on  the  ground  that  he  wards  set  aside 
had  not  adjudicated  on  all  the  issues  in  the  cause.    It  was  of  the  arbi. 
again  tried  at  the  Spring  Assizes  1839,  and  a  verdict  found  ^^ng^^u- 
for  the  plaintiff.    The  Master,  on  taxation,  having  refused  dicated  on  au 

'^  J  7  o  the  matters 

to  allow  the  plaintiff  the  costs  of  the  first  trial,  W.  H,  Wat"  referred,  and 
mm  obtained  a  rule  for  a  review  of  his  taxation,  citing  JBur-  tried  again,  the 
chaU  V.  BeUamy  (a)  and  Poole  v.  SeUoood  (A) ;  against  which,  J^e"d&il**^ 

not  entitled  to 
the  costs  of  the 

CowUng  now  shewed  cause. — ^The  Master  has  come  first  triaL 
to  a  ri^t  dedsion,  in  refusing  to  allow  the  plaintiff  the 
costs  of  the  first  triaL  This  is  similar  to  the  case  where 
a  venire  de  novo  is  awarded,  or  a  new  trial  is  granted,  and 
the  rule  is  silent  as  to  the  costs ;  and  there  the  party  suc- 
ceeding on  the  second  trial  is  not  entitled  to  the  costs  of 
the  first;  Edwards  v.  Brown  (c).  Summers  v.  Formby  {d). 
The  case  of  Poole  v.  Sehaood  was  decided  at  a  time  when 
the  practice  of  this  Court  differed  from  that  of  the  King's 
Bench;  besides,  the  fiacts  are  not  clearly  stated,  and 
the  case  was  argued  on  a  mis-statement  of  the  practice  of 
the  Court  of  King's  Bench.  But  supposing  that  case  to  be 
law,  the  practice  of  aU  the  Courts  has  been  since  assimilated 
by  the  new  rule,  H.  T.  2  W.  4,  s.  64,  which  provides 
that  '^  if  a  new  trial  be  granted  without  any  mention  of  costs 
in  the  rule,  the  costs  of  the  first  trial  shall  not  be  allowed 
to  the  successful  party,  though  he  succeeds  on  the  second*'' 

W.  H.  Watson,  in  support  of  the  rule. — ^Where  a  cause 
is  referred,  and  the  reference  subsequently  proves  inef- 

(a)  5  Burr.  2693.  (c)  1  Cn  &  J.  344. 

{h)  1  Price,  310.  (iQ  1  B.  &  Cr.  100. 
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off  on  a  remanet ;  and  there  the  party  who  ultimately  suc- 
ceeds is  entitled  to  the  costs  of  all  the  issues  found  for 
him.  In  BurchaU  y.  Bellamy  [a),  the  rule  that  costs  should 
ahide  the  final  event  of  the  future  trials  when  the  cause  is 
made  a  remanet^  was  extended  to  other  similar  cases.  Here 
in  point  of  law  no  award  at  all  was  made^  as  it  was  alto- 
gether  a  nullity^  and  the  application  to  this  Court  to  set 
it  aside  was  ex  abundanti  cautelfi.^  for  nothing  could  have 
been  done  upon  it.  Suppose  a  case  where  there  are  seven 
issues^  and  the  arbitrator  awards  only  upon  one^ — it  is 
the  same  as  if  he  had  made  no  award  at  all.  The  case 
of  Poole  V.  Seltvood  {b)  is  directly  in  pointy  for  it  was  there 
held  that  if  a  cause  standing  for  trial  be  referred^  and 
the  arbitrator's  award  in  favour  of  the  plaintiff  be  after- 
wards set  aside^  and  the  cause  be  in  consequence  tried 
again^  the  plaintiff^  succeeding  on  that  second  trials  will 
be  allowed  the  costs  of  the  former  trial.  In  Payne  v. 
Bailey  {c),  where  the  plaintiff  obtained  a  verdict  subject  to  a 
reference^  and  the  arbitrator  made  a  material  mistake 
in  his  awards  and  the  defendants  refused  to  refer  the 
matters  back  to  him^  the  Court  having  set  aside  the 
verdict^  and  discharged  the  rule  for  a  reference^  and  the 
plaintiff  having  obtained  a  verdict  on  a  second  trial,  it  was 
held  that  he  was  entitled  to  the  costs  of  both  the  trials. 
It  is  true  that  the  Court  there  said  that  they  would  not 
lay  down  a  rule  for  the  future,  but  as  far  as  the  case  goes  it 
is  in  favour  of  the  plaintiff. — He  also  cited  DavUe  v.  Her- 
ring {d),  and  Booth  v.  Atherton  {e). 

Lord  Abinger,  C.  B. — ^It  appears  to  me  to  be  better  to 
adhere  to  general  rules,  than  to  engraft  exceptions  upon 
them,  which  only  bring  the  law  into  confusion  and  doubt. 

(a)  5  Burr.  2693.  (c)  7  Moore,  147;  3  B.  & B.  304. 

(b)  1  Price,  310.  (d)  1  Stra.  300. 

(e)  G  T.  R.  144. 


EASTEB  TERM,   2  VICT. 


89 


The  case  is  analogous  to  that  of  ayenire  de  noTO^  and  must  Exek.  of  PUoi^ 
be  governed  by  the  practice  which  has  prevailed  in  cases  of 
that  kind.  Payne  v.  Bailey  is  no  authority  at  all ;  but  if  it 
were  any^  it  is  rather  the  other  way^  because  there  the 
Court  said  they  did  not  wish  their  decision  to  be  consi- 
dered as  a  precedent^  but  as  an  exception  to  the  general 
rule.  The  case  of  Poole  v.  Selwood  if  as  decided  with  refer- 
ence to  the  then  existing  practice  in  this  Court.  The  object 
of  the  new  rules  was  to  assimilate  the  practice  of  all  the 
Courts^  and  this  case  must  be  decided  so  as  to  make  the 
practice  of  this  Court  in  conformity  with  that  of  the 
other  Courts.  I  think^  therefore^  that  this  rule  ought  to 
be  dischaj^d. 


Pabke^  B.^  and  Maule^  B.  concurred. 


Rule  refused. 


Wilson  v.  River  Dun  Navigation  Company. 
HIS  was  an  action  on  the  case  for  the  wrongAil  diver-  in  an  action 


T 

sion^  &c.  of  a  watercourse.     The  declaration  contained  five  gation  Com- 


incor- 


counts.     The  first  was  for  widening,  deepening,  and  enlarg-  J^J^J^Jf^by 
ing,  above  the  works  of  the  plaintiflf,  divers  sluices,  cuts,  •tatutc,  the 

declaration 

and  watercourses,  and  thereby  diverting  the  water  thereof  contained 
from  the  plaintiff  ^s  works.     The  second  was  for  diverting  chitf^ngMverai 
and  turning  the  stream  away  firom  the  plaintiff's  works.  ^diversLn^c 
The  third  charged  the  defendants  with  omitting  to  repair  a  of  the  plaintiff'* 

^  watei course; 

lock  and  flood-gates,   and  through  the  defects  thereof  to  which  the 
suffering  the  water  to  escape.    The  fourth  count  alleged  pJeadcd'not 

guilty,  and  also 
seTeral  special  pleas.  The  defendants  had  a  general  verdict  on  the  plea  of  not  guilty.  The  act 
of  incorporation  contained  a  clause  giving  the  Company  treble  costs  on  a  verdict  for  them  in  an 
action  lor  anything  done  in  pursuance  of  the  act,  and  enabling  them  in  such  case  to  plead  the 
general  issue,  and  give  the  act  and  the  special  matter  in  evidence.  It  appeared  that  the  acts 
compl^ned  of  in  two  of  the  counts  of  the  declaration,  were  acts  which  the  Company  were  pro- 
hibited by  the  statute  from  doing : — Heldt  that  the  defendants  were  not  entitled  to  treble  costs 
on  those  counts. 

The  pn^r  mode  of  taxing  treble  costs  for  a  defendant,  where  the  plaintiff  succeeds  on  some 
iscaes,  is,  first  to  calculate  the  defendant's  single  costs,  then  treble  them,  and  then  deduct  the 
plaintiff's  costs  from  the  amount  so  trebled. 
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Sxek,  of  PUoi,  an  injury  to  the  plaintiff^  by  the  defendant's  having  wrong- 
fully raised  the  height  of  a  weir^  and  thereby  penned  back 
and  obstructed  the  usual  flow  of  water  to  the  plaintiff's 
works.  The  fifth  charged  generally  the  penning  back  and 
obstructing  of  the  water^  without  stating  by  what  means. 
The  defendants  pleaded^  firsts  not  guilty  to  the  whole 
declaration  (under  the  provisions  of  their  act  of  incorpora- 
tion^ 6  Geo.  2,  c.  9^  s.  29^  local  and  personal^  public  {a),) 
and  several  special  pleas. 

The  cause  came  on  for  trial  before  Patteson,  J,,  at  the 
last  Yorkshire  Assizes.  An  objection  was  taken  on  the 
part  of  the  defendants^  that  the  action  was  not  brought 
within  the  period  limited  by  the  above  section  of  the 
statute.  The  learned  judge  thought  that  upon  this  ground 
the  plaintiff  had  no  right  of  action  on  the  first  three 
counts^  but  that  the  wrongful  acts  charged  in  the  4th  & 
6th  counts  were  not  done  in  pursuance  of  the  act^  and 
therefore  did  not  fall  within  the  protection  of  the  above 
clause.  It  was  then  agreed  that  the  cause  should  be 
referred  to  a  gentleman  at  the  bar^  the  costs  to  abide  the 
event.  The  arbitrator  directed  a  verdict  to  be  entered 
generally  for  the  defendants  on  the  plea  of  not  guilty^  and 
for  the  plaintiff  on  the  other  issues.  The  Master  there- 
upon taxed  the  defendants  their  treble  costs  on  the  whole 
declaration^  as  follows : — 


(a)  Which  provides,  "  that  if 
any  action  shall  be  brought  against 
any  person  or  persons  for  anything 
done  or  to  be  done  in  pursuance 
of  the  present  act,  or  in  execution 
of  the  powers  or  authorities,  &c. 
herein  mentioned,  in  every  such 
case  the  action  shall  be  commenced 
within  three  months,  and  the  per- 
son so  sued  may  plead  the  general 
issue,  and  give  this  act  and  the 


special  matter  in  evidence,  and  that 
the  same  was  done  in  pursuance  of 
this  act ;  and  if  it  shall  appear  so 
to  be  done,  or  that  such  action  was 
brought  after  the  time  hereinbefore 
mentioned,  then  the  jury  shall  find 
for  the  defendant ;  and  if  the  plain- 
tiff^ shall  be  nonsuited,  or  discon- 
tinue, &c.,  or  if  a  verdict  shall  pass 
against  him,  the  defendant  shall 
and  may  recover  treble  costs.*' 
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Single  costs        -        -        -        £385    8    7  Etch,  rf  PUoi, 
Half     ''  ...  192  11    9    vJl!^!^ 

Half       "  ...  96     5   10         Wilson 

River  Dum 
674     1      2     Navigation 


Deduct  plaintiff's  costs  ofissues  found  for  him^      23    7    6 
Total  to  be  paid  by  plaintiff    -    £  650  13    8 


W.  H.  fFaUMy  in  Hilary  term^  obtained  a  rule  to  shew 
caoae  why  the  Master  should  not  review  his  taxation^  on 
two  grounds :  Ist^  that  the  defendants  were  only  entitled 
to  single  costs  on  the  4th  &  5th  counts  of  the  declaration^ 
the  acts  therein  complained  of  not  having  been  done  in  pur- 
suance or  in  execution  of  the  powers  or  authorities  of  the 
act :  2ndly,  that  the  treble  costs  were  computed  on  an 
erroneous  principle,  for  that  the  Master  ought  first  to  have 
taxed  the  single  costs  of  each  party,  then  deducted  the  ac- 
count of  the  plaintiff's  from  the  defendant's  single  costs,  and 
then  assessed  the  treble  costs  upon  the  balance. 

Wightfnan  now  shewed  cause. — ^Admitting  that  the  acts 
charged  in  the  4th  and  5th  counts  were  not  strictly  acts 
done  in  pursuance  of  the  act  of  Parliament,  and  that 
therefore,  under  the  plea  of  not  guilty  to  those  counts,  the 
statutory  defence  could  not  be  given  in  evidence,  still  the 
defendants,  having  succeeded  on  the  general  issue,  which  is 
pleaded  to  the  whole  declaration,  are  entitled  to  treble  costs 
upon  the  whole.  The  case  is  to  be  considered  as  if  that 
were  the  only  plea  on  the  record.  If  this  be  otherwise,  a 
plaintiff,  by  introducing  counts  charging  matters  wholly 
unconnected  with  the  statute,  and  claiming  to  set-off  his 
costs  upon  them  against  the  defendant's  treble  costs,  may 
altogether  defeat  the  intention  of  this  and  similar  acts  of 
Parliament.     The  only  authority  bearing  on  the  case  is  that 


Company. 
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Exeh.  of  Pleas,  of  TVillet  V.  Tydy  {a).    There  the  plaintiff  declared  in  a 

special  count  against  the  defendant^  a  collector  of  taxes^ 
that  he  distrained  twenty  lambs  of  the  plaintiff  for  19^.  due 
to  the  King^  and  wrongfully  sold  them  for  an  under  price^ 
keeping  the  overplus ;  and  also  on  an  indebitatus  assimipsit 
for  money  received  by  the  defendants  to  the  plaintiff  ^s  use. 
The  defendant  pleaded^  as  to  the  first  part  of  the  declar- 
ation^ not  guilty^  and  as  to  the  promise^  non  assumpsit : 
and  after  verdict  for  the  defendant^  and  a  certificate  on  the 
postea  that  the  defendant's  justification  as  to  all  was  as 
collector  of  the  royal  aid,  under  the  stat.  1  Will.  &  M.  c.  8,  it 
was  held  that  the  defendant  was  entitled  to  treble  costs  : 
secus,  if  the  action  had  been  single  on  the  first  matter 
only,  which  was  neither  within  the  letter  nor  intent  of  the 
statute.  Here,  indeed,  there  is  no  such  certificate,  but  it 
appears  that  the  action  is  brought  against  the  defendants 
for  acts  done  by  them  as  the  Navigation  Company.  All 
their  justification  is  under  the  act  which  constitutes  them 
A  company. 

Secondly,  the  mode  by  which  the  Master  has  calculated 
the  amount  of  the  treble  costs  is  the  correct  one.  The 
plaintiff's  costs  are  properly  deducted  from  the  whole  costs 
due  to  the  defendants. 


Watson,  contra,  was  desired  to  confine  himself  to  the 
latter  point. — ^The  costs  which  the  successful  party  in  a 
cause  is  entitled  to,  are  his  costs  minus  those  of  the  other 
party:  and  it  is  those  costs  of  his,  which  are  to  be 
trebled.  The  more  fair  and  simple  mode  is  to  proceed,  in 
the  first  instance,  as  if  neither  party  were  entitled  to  cu- 
mulative costs ;  and  having  so  ascertained  the  balance,  then 
to  assess  the  treble  costs  upon  that  balance.  The  4  &  5 
Anne,  c.  16,  ss.  4  &  5,  provides,  that  where  a  defendant 
pleads  more  matters  than  one,  and  a  verdict  is  found 


(a)  Carth.  188. 
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asainst  him  on  any  issne.  the  plaintiff  shall  he  entitled  to  Bjeh.  of  Pleas, 

1  1839 

the  costs  of  that  issue.  The  meaning  of  that  must  he^ 
that  though  there  were  a  general  yerdict  for  the  defend- 
ant^ yet  the  plaintiff ^s  costs  on  the  issue  found  for  him 
must  be  deducted^  before  any  cumulative  costs  are  given 
to  the  defendant.  And  the  rule  of  H.  T.  2  Will.  4,  s.  74, 
expressly  provides,  that  no  costs  shall  be  allowed  on  tax- 
ation to  a  plaintiff  on  any  counts  or  issues  on  which  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs. 
[Alderson,  B.— You  are  giving  a  fictitious  meaning  to  the 
term  "plaintiff's  costs/'  viz.  the  balance  of  cosU,']  The 
argument  must  undoubtedly  go  to  this  extent,  that  if 
the  plaintiff's  costs  exceeded  the  defendants,  they  would 
have  no  treble  costs. 


Lord  Abinoer,  C.  B. — I  think  the  Master  was  wrong 
in  allowing  treble  costs  on  the  4th  and  5th  counts :  they 
were  without  the  protection  of  the  statute,  and  without 
the  defence  given  by  it  under  the  general  issue.  As  to 
the  other  point,  the  new  rule  does  not  affect  the  mode  of 
the  taxation:  the  costs  are  to  be  taxed  as  imder  the 
statute  of  Anne;  and  the  plaintiff's  costs  are  to  be  de- 
ducted from  the  defendants',  after  the  whole  calculation  of 
costs  has  been  made,  both  single  and  treble. 


Parke,  B. — I  agree  on  both  points.  It  seems  to  me 
clear  that  the  defendants  have  no  claim  to  treble  costs  on 
the  4th  and  5th  counts.  Those  two  counts  are,  in  effect, 
for  heightening  the  weir,  and  thereby  penning  back  the 
water.  That  is  an  act  expressly  prohibited  by  the  act  of 
Parliament;  and  therefore  it  cannot  be  said  that  what 
the  defendants  did,  was  either  protected  by  the  act,  or 
done  under  colour  of  it.  It  is  said,  however,  that  if,  on 
some  counts,  the  defendants  are  entitled  to  treble  costs^ 
inasmuch  as  they  have  a  general  verdict  on  all,  no  separ- 
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Exeh.  nf  Pleat,  ation  Can  be  made.     But  where  some  counts  charge  mat- 

ters  within  the  act  of  Parliament^  and  others  do  not^ 
surely  the  treble  costs  ought  to  be  distributed  accord- 
ingly. It  is  only  where  the  defendants  could  give  the 
special  matter  in  evidence  under  the  act^  that  they  ate 
entitled  to  treble  costs.  As  to  the  other  pointy  yiz.,  the 
mode  of  ascertaining  the  treble  costs,  I  quite  agree  with 
my  Lord,  that  the  proper  course  is  to  deduct  the  plaintiff  ^s 
costs  from  the  whole  amount  of  the  defendants'. 


Wilson 

9. 

River  Dun 

Natioation 

Company. 


Aldebson,  B. — I  am  of  the  same  opinion.  In  deter- 
mining the  question,  each  count  must  be  treated  as  if  it 
were  a  separate  declaration,  and  the  question,  whether  the 
defendants  are  entitled  to  treble  costs,  must  be  considered 
separately  on  each.  Applying  that  rule  here,  it  is  clear 
the  defendants  are  entitled  to  treble  costs  only  on  the  three 
first  coimts,  to  single  costs  on  the  4th  and  5th.  As  to  the 
other  point,  the  new  rules  only  meant  that  the  one  party 
should  be  entitled  to  have  his  costs  deducted  from  those  of 
the  other  party,  when  ascertained,  whatever  they  might 
be.  The  defendants'  costs,  therefore,  are  to  be  first  ascer- 
tained, then  trebled,  and  then  the  plaintiff's  are  to  be  de- 
ducted from  them. 

Rule  absolute  on  the  first  point. 


KiNGHAM  and  Another,  Assignees  of  ^Finlatson,  a  Bank- 
rupt, V.  Robins. 

To  counti  in      INDEBITATUS  assumpsit. — ^The  first  count  of  the  deda- 

L^^'psi^'for  nition  stated,  that  the  defendant  was  indebted  to  the  bank- 
rent  and  for 

fixtures,  &C.,  the  defendant  pleaded,  as  to  all  except  12L,  non  assumpsit;  and  as  to  that  sum, 
payment  into  court  of  that  amount : — Held,  that  the  plea  of  payment  into  court  only  admitted 
that  something  was  due  on  a  contract  for  fixtures ;  and  the  plaintiff  having  proved  merely 
that  the  value  of  the  fixtures  exceeded  12/.,  without  proving  any  contract  entered  into  by  the 
defendant  to  take  those  fixtures,  that  he  was  not  entitled  to  recover. 

A  plea  of  payment  of  money  into  court  under  the  general  indebitatus  counts,  only  admits  a 
liability  upon  some  one  or  more  contracts  to  the  extent  of  the  sum  paid  in. 
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rapt,  before  his  baakraptcy,    in  the   sum  of  8/.  10»..  Exeh.  of  pieoi^ 
for  the  use  and  occupation  of  a  certain  messuage  and  ^      ^ 

premises  of  the  said  J.   F.^  by  the  defendant  at  his      Kinoham 
request.    The  second  count  alleged^  that  the  defendant^       Robins. 
before  the  bankruptcy  of  the  said  J.  F.^  to  wit^  on  &c.^ 
was  indebted  to  the  said  J.  F.  in  the  sum  of  50/.  for  the 
price  and  value  of  divers  goods^  chattels,  fixtures,  and 
effects^  then  bargained  and  sold  by  the  said  J.  F.  to  the 
defendant  at  his  request.    The  third  coimt  was  in  the  sum 
of  60/.^  for  money  found  to  be  due  from  the  defendant  to 
J.  F.  before  the  bankruptcy,  upon  an  account  stated  between 
them. 
The  particulars  of  demand  were  as  follows : — 

Sept.  29, 1836.  £.    s.  d. 

To  one  quarter's  rent  of  shop  in  Baker  Street  8  10  0 

To  amount  of  valuation  of  fixtures,  ditto      -  32    0  0 

To  other  fixtures  therein     -        -        -        -  15    0  0 


£55  10    0 


The  defendant  pleaded,  first,  except  as  to  12/.,  parcel,  &c., 
non  assumpsit ;  secondly,  except  as  aforesaid,  a  set-off  for 
monies  due  to  the  defendant  firom  the  bankrupt  before  his 
bankruptcy,  for  goods  sold  and  delivered,money  lent,  money 
paid,  &c. ;  thirdly,  as  to  3/.  10^.,  parcel,  &c.,  payment  to  the 
bankrupt  before  his  bankruptcy,  in  full  satis&ction  and 
discharge,  &c. ;  fourthly,  as  to  12/.,  other  parcel  of  the  mo- 
nies in  the  declaration  mentioned,  that  the  plaintiff  ought 
not  further  to  maintain  his  action  in  respect  thereof,  be- 
cause the  defendant  now  brings  into  Court  the  sum  of 
12/.,  ready  to  be  paid  to  the  plaintiffs;  and  the  defendant 
says,  that  the  plaintiffs  have  not  sustained  damages  to 
a  greater  amount  than  the  last-mentioned  sum,  in  respect 
of  the  causes  of  action  as  to  the  said  last-mentioned  sum, 
parcel,  &c. 

The  replication  took  issue  on  the  first  plea,  traversed 
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Exeh.  of  Pleat,  the  sct-off  and  payment  in  the  second  and  third  pleas^  and 
^  to  the  fourth  replied  damages  ultra. 
KiNOHAM  A-t  the  trial  before  Gamey,  B.,  at  the  London  Sittings 
Robins.  after  last  Michaelmas  Term^  it  appeared  that  the  defend- 
ant had  occupied  the  premises  mentioned  in  the  particu- 
lars, but  there  was  no  CTidence  of  any  contract  for  the 
purchase  of  the  fixtures,  which  the  defendant  insisted  there 
ought  to  have  been,  to  entitle  the  plaintiffs  to  recover ;  and 
he  proved  his  set-off  to  the  amount  of  24/.  8^.  isd.  The  plain- 
tiff contended  that  the  plea  of  payment  of  money  into  Court, 
upon  a  declaration  containing  a  claim  for  fixtures,  was  an 
admission  of  the  contract  set  up  in  respect  of  them.  The 
jury  found  that  there  was  no  such  contract  in  fact :  and  if 
the  defendant  might  avail  himself  of  this  answer,  then 
that,  upon  a  balance  of  the  whole  account,  he  would  be 
entitled  to  a  verdict.  If  however  he  was  precluded  by  his 
plea  from  denying  the  contract,  then  they  found  that  the 
fixtures  were  of  a  value  which,  after  aUowing  for  the  set- 
off proved,  would  entitle  the  plaintiff  to  recover  in  a  small 
amount.  The  learned  Judge  thereupon  directed  that  the 
verdict  should  be  entered  for  the  defendant,  giving  the  plain- 
tiff leave  to  move  for  a  verdict  for  the  sum  foimd  by  the 
jury,  if  the  Court  should  be  of  opinion  that  the  contract  for 
fixtures  was  admitted  by  the  plea  of  payment  into  Court. 
Piatt  having  in  Hilary  Term  obtained  a  rule  accordingly, 

Kelly  and  ChanneU  now  shewed  cause. — ^The  plaintiff 
contends,  that  in  consequence  of  the  plea  of  payment  of 
money  into  Court,  generally,  upon  a  count  containing  a 
claim  for  fixtures,  the  defendant  has  precluded  himself 
from  denying  that  he  has  become  the  purchaser  of  the 
fixtures,  but  that  the  only  question  that  can  arise  is  as  to 
the  amoimt.  Although  that  might  be  the  effect  of  such  a 
plea  to  a  coimt  upon  a  special  contract,  yet  it  is  not  so  in 
indebitatus  assumpsit,  where  the  claim  may  be  made  up  of 
several  contracts.      The   defendant,  by  this  plea,  only 
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admits  that  he  owes  something  for  rent,  and  something  ^'^^-  »/  Pleas, 
for  fixtures,  but  he  does  not  admit  any  particular  contract     v^^^^^J^^ 
as  to  either.     It  is  incumbent  on  the  plaintiffs  to  prove  not      Kingham 
merely  a  contract  for  fixtures,  but  a  contract  upon  which       Robins. 
the  defendant  is  indebted  to  the  plaintiffs  in  a  larger  sum 
than  the  money  paid  into  Court.     It  is  not  competent  to  a 
plaintiff  to  apply  the  admission  in  this  plea  to  any  contract 
which  he  may  choose  to  set  up  :  such  a  plea  only  admits 
a  liability  to  the  amount  of  the  sum  paid  into  Court.     It 
is  different  where  there  is  a  special  contract  set  out  in  the 
declaration;  for  there  the  plaintiff  can  only  give  evidence 
of  that  contract.     CkurcMll  v.  Day  (a),  and  Emmett  v.  Nor- 
ton (A),  are  authorities  to  shew  that  a  payment  of  money 
into  Court  upon  the  indebitatus  counts  admits  no  more 
than  a  liability  upon  some  contract  to  the  extent  of  the 
sum  paid  in.     Seaton  v.  Benedict  (c)  is  an  express  authority 
to  the  same  effect.     The  legal  effect  of  the  plea  is  to 
admit  some  contract   or  other  under  which  the  plaintiff 
has  sustained  damages  to  that  extent,  but  not  any  parti- 
cular contract. 

Plaits  contra. — In  Churchill  \.  Day,  the  plaintiff  declared 
for  work  and  labour,  and  also  upon  an  account  stated ; 
but  money  was  paid  into  Court  upon  the  latter  count  only, 
and  the  Court  held  it  was  no  admission  of  a  liability  upon 
the  count  for  work  and  labour.  That  case,  therefore,  does 
not  apply.  So,  in  Seaton  v.  Benedict,  which  was  assumpsit 
for  goods  sold  and  delivered,  the  Court  held  that  the  pay- 
ment of  money  into  Court  was  no  admission  of  a  contract 
beyond  the  amoimt  paid  in.  There  the  Court  considered 
that  there  was  an  admission  of  a  contract  consistent  with 
the  count  upon  which  the  money  was  paid  in.     But  here 

(a)  3  Man.  &:  Ry.  71.  {b)  8  Car.  &  P.  508. 

(c)  5  Bing.  28  ;  2  M.  &  P.  66. 

VOL.  V.  H  M.  W. 
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Exeh.  of  PUat,  the  defendant  wishes  to  go  further,  and  contends  that  no 

1839  .  .  .  * 

^  '   -     contract  ever  existed.     The  plaintiff  has  two  claims,  one  for 

KiNOHAM  rent  and  the  other  for  fixtures ;  and  money  is  paid  into 
RoBiN»^  Court  generally,  which  is  an  admission  that  something  is 
due  upon  each.  Besides,  the  money  paid  in  exceeds  the 
amount  of  the  rent  claimed;  therefore  it  is  clear  that 
the  defendant  has  admitted  a  claim  to  exist  for  fixtures,  be- 
yond the  rent.  The  defendant's  case  now  is,  that  there  was 
no  such  contract  at  all;  but  after  having  paid  money  into 
Court  generally,  he  cannot  say  that  no  contract  for  fixtures 
ever  existed.  Then,  without  direct  proof  of  any  contract,  it 
must  stand  that  one  was  entered  into  between  the  parties, 
and  if  so,  the  defendant  is  liable  for  the  value  of  the  fixtures 
80  transferred  imder  the  admitted  contract.  If  evidence  be 
given  at  the  trial  consistent  with  a  contract  of  that  nature, 
the  defendant,  after  paying  money  into  Court,  is  precluded 
from  saying  that  there  was  no  such  contract.  [AUersorijB, — 
The  difBculty  arises  from  the  circumstance  of  the  indebi- 
tatus counts  being  composed  of  a  collection  of  contracts; 
there  is  no  difBculty  where  it  is  a  special  contract,  or  one 
contract  only.  But  the  plaintiff  here  says,  ^^  You  are  liable 
to  me  on  some  one  or  a  variety  of  contracts,^'  and  the  de- 
fendant says,  ^^  I  am  liable  on  one  or  several,'^  but  he  does 
not  admit  his  Uability  on  any  given  definite  contract.]  Is 
he  to  be  allowed  at  the  trial  to  say  that  he  entered  into 
no  contract  at  all?  [Mauk,  B. — He  does  not  say  so :  he 
says  the  particular  contract  set  up  is  not  the  contract  on 
which  he  paid  money  into  Court.  Alderson,  B.  Suppose 
a  party  sells  and  delivers  indigo  in  India,  and  he  also  sells 
and  delivers  cotton  in  England  to  the  same  person,  on 
a  credit  which  has  not  expired,  and  the  defendant,  know- 
ing that  he  is  indebted  for  the  indigo,  pays  into  Court 
the  money  he  admits  to  be  due  for  the  indigo,  and  the 
plaintiff  comes  into  Court,  and  goes  upon  the  contract 
for  the  cotton,  is  that  to  be  used  as  an  admission  against 
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the  defendant  of  his  liability  upon  the  contract  in  Eng-  ^ch.  of  puas, 
land?    If  that  be  so,  there  ought  to  be  some  other  mode  of    ^   ^      . 
piling  money  into  Court  than  at  present  exists.]     Here      Kimoham 
there  was  only  a  single  transaction  with  respect  to  fixtures,       Robins. 
and  it  was  at  all  events  incumbent  on  the  defendant  to  shew 
some  other  transaction  to  which  the  payment  referred. 

Parks,  B. — This  rule  must  be  discharged.  When  it 
waa  moved,  I  certainly  was  under  a  different  impression  as 
to  the  effect  of  this  plea,  an  impression  which  has  con- 
tinued during  a  part  of  the  argument,  and  particularly 
because  I  suspected  that  this  12/.  really  was  paid  into 
Court  to  answer  the  demand  for  fixture,  and  that  it 
amounted  to  a  confession  of  their  value.  There  is  more- 
over a  reported  opinion  of  my  brother  Littkdale  and  my- 
adf,  in  the  case  of  Meager  v.  Sndth  (a),  to  favour  this  view, 
which  is  confirmed  also  by  the  decision  of  Tindal,  C.  J.,  in 
the  case  of  Walker  v.  Rawson  {b).  But  on  full  consideration 
of  the  case  whidi  has  now  come  before  us,  it  appears  to  me 
that  the  observations  there  thrown  out  by  myself  and  my 
Brother  LUtledale  were  incorrect.  In  that  case  it  was  said 
that  the  payment  of  money  into  Court,  under  a  general 
indebitatus  count,  had  the  same  effect  as  a  payment  before 
action  brought.  There  can  be  no  doubt  as  to  the  effect  of 
sudL  a  plea  when  pleaded  to  a  spedal  count ;  it  then  ope- 
lates  as  a  confession  of  the  debt  as  alleged  in  the  declara- 
tion ;  nor  is  there  any  difficulty  as  to  its  prima  facie  effect 
when  pleaded  to  a  general  count,  namely,  that  it  amounts 
to  an  adnussion  of  some  money  being  due,  and  accordingly, 
when  pleaded  in  answer  to  an  indebitatus  count  of  this 
description,  it  operates  as  an  admission  by  the  defendant 
that  he  is  indebted  in  that  sum  to  the  plaintiff,  either  on 
the  entire  contract  as  stated,  or  on  one  or  more  other  con- 

(s)  4  B.  &  Adol.  673 ;  I  Nev.  &  M.  449.  (6)  1 M.  &  Rob.  250. 

h2 
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Ejceh,  of  PUas,  tracts.     One  question  formerly  raised  was,  whether  it  was 
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^     allowable  to  connect  the  bill  of  particulars  with  the  decla- 

KiNGHAM  ration,  in  order  to  see  on  what  ground  the  payment  was 
Robins.  made.  That  point  has  been  disposed  of  in  the  negative 
by  the  case  of  Meager  v.  Smith,  as  the  declaration  must 
exist  independently  of  the  particulars,  and  must  be  taken 
to  have  some  meaning  as  well  before  particulars  are  deli- 
vered as  afterwards.  Then  comes  the  question  for  our  deci- 
sion. The  new  rules  have  introduced  no  alteration  on  this 
subject,  which  is  governed  by  the  same  principle  now  that 
payment  of  money  into  Court  is  pleaded,  as  under  the  old 
system,  when  the  practice  was  to  strike  off  from  the 
amount  of  damages  the  sum  so  paid  in;  and  the  case 
which  affords  the  best  analogy  to  guide  us  here,  is  that  of 
a  party  suffering  judgment  to  go  by  default.  Suppose 
the  defendant,  having  paid  12/.  into  Court  under  this  count, 
had  suffered  payment  to  go  by  default  for  the  residue,  and 
left  the  plaintiff  to  issue  his  writ  of  inquiry  to  assess  da- 
mages :  if  the  damages  assessed  were  to  exceed  the  amount 
paid  into  Court,  the  plaintiff  would  be  entitled  to  a  verdict; 
if  not,  it  ought  to  be  entered  for  the  defendant.  That,  as 
it  seems  to  me,  expresses  most  correctly  the  position  of  the 
defendant  in  this  case,  after  pleading  this  plea  of  payment 
of  money  into  Court ;  he  thereby  admits  a  cause  of  action 
arising  from  some  contract  declared  on,  but  contends  that  it 
does  not  exceed  the  amount  which  he  has  paid  in.  There  is 
nothing  to  be  found  at  variance  with  this  doctrine,  except  the 
cases  of  Walker  v.  Rawson  and  Meager  v.  Smith;  in  the  for- 
mer of  which  the  plaintiff  had  declared  on  an  indebitatus 
coimt  for  work  and  labour,  to  which  the  defendant  paid  a 
sum  of  money  into  Court,  but  it  appeared  that  the  plaintiff 
had  been  employed  to  do  the  work  jointly  with  another 
person.  Tindal,  C.  J.,  said,  the  only  question  was  whe- 
ther the  contract  was  made  with  the  plaintiff  alone 
or  with  the  plaintiff  and  the  other  person  jointly ;  and  as 
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the  defendant,  on  being  sued  by  the  plaintiff  alone,  paid  Exch,  of  Pleas, 

1839 
money  into  court,  he  thereby  admitted  that  the  plaintiff  *   ^ 

was  entitled  to  treat  the  contract  as  made  with  himself  Kinqham 
only.  Now,  on  consideration,  I  think  that  decision  is  incor-  Robins. 
rect :  as  is  also  what  fell  from  my  Brother  lAttledale  and 
myself  in  the  latter  case.  I  do  not  think  that  the  payment 
of  money  into  court  can  be  fairly  assimilated  to  a  payment 
before  action  brought,  inasmuch  as  the  latter  must  always 
be  attended  by  some  circumstances  which  may  be  laid 
before  the  jury,  as  evidence  to  expound  the  intention  of 
the  parties  and  the  nature  of  the  transaction ;  but  the  pay- 
ment of  money  into  Court  is  a  mere  naked  fact,  which  could 
not  be  left  to  the  jury  in  that  way.  If  it  were,  all  that  could 
be  done  in  the  present  case  would  be  to  tell  the  jury  that 
the  defendant  meant  to  pay  this  money  on  account  of  the 
fixtures,  and  leave  it  to  them  to  say  whether  more  was  due 
on  that  account  or  not.  Such  a  direction  would,  perhaps, 
entitle  the  defendant  to  a  new  trial ;  but  that  is  not  the 
question  now  before  us.  On  judgment  by  default,  in  a  case 
of  this  kind,  although  primd  facie  the  plaintiff  would  be 
entitled  to  nominal  damages,  probably  to  nominal  damages 
on  each  of  the  items  claimed  in  the  declaration,  still  that 
is  all  he  could  recover,  imless  he  were  to  succeed  in  shewing 
either  a  specific  contract  to  pay  for  fixtures,  or  proving 
£acts  which  would  entitle  him  to  recover  on  a  quantum 
meruit  \  in  short,  he  should  prove  before  the  jury  not 
merely  the  fact  that  there  were  fixtures  in  the  house,  but 
some  contract,  either  express  or  implied,  on  the  part  of  the 
defendant  to  take  them,  faiUng  in  which  he  would  be  enti- 
tled only  to  nominal  damages.  Now  that  is  precisely  the 
position  of  the  defendant  in  the  present  case :  and  it  would 
be  productive  of  great  inconvenience  if  the  onus  were 
thrown  on  him  of  shewing  that  the  money  was  paid  into 
court  on  account  of  some  other  contract  than  that  relied 
on  by  the  plaintiff.  The  effect  of  this  plea,  therefore,  is  only 
to  admit  some  liability  on  some  contract,  and  as  the  plain- 
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Exeh.  of  Pleat,  tiff  has  been  unable  to  prove  more  than  121.  due  to  him, 
^     the  verdict  for  the  defendant  is  right. 

KiNGHAU 

Robins.  Alderson,  B. — I  entirely  concur  in  the  principles  laid 

down  by  my  brother  Parke.  We  should  try  this  question  as 
if  we  were  called  on  to  pronounce  judgment  on  the  whole 
declaration.  What  would  the  plaintiff  be  required  to  prove, 
in  order  to  recover  on  it  ?  Suppose  he  gave  at  the  trial 
the  same  evidence  as  is  before  us  to-day,  the  amount  of 
his  damages  wotQd  be  the  amount  of  the  rent  only,  vis. 
8/.  10s. ;  and  as  12/.  has  been  paid  into  Court  by  the  de- 
fendant, the  plaintiff,  to  entitle  himself  to  a  verdict,  should 
prove  more  than  the  sum  paid  in.  I  cannot  admit  that 
this  plea  amounts  to  any  acknowledgment  whatever  by  the 
defendant  beyond  this,  that  by  force  of  some  contract  he  ia 
bound  to  pay  the  plaintiff  something  on  the  count  Icnr  fix- 
tures and  goods  sold.  But  the  plaintiff  cannot  apply  that 
admission  to  any  particular  contract  which  he  may  please 
to  select,  any  more  than  the  defendant.  The  latter  says 
in  substance,  "  Can  you,  under  this  count,  prove  any  con- 
tract against  me  ?  if  you  cannot,  I  have  done  an  unneces- 
sary act  in  paying  this  money  into  Court,  which  is  more 
than  sufficient  to  cover  the  nominal  damages  to  which  you 
are  entitled.^'  As  to  Walker  v.  Rawson,  with  all  defer- 
ence to  the  learned  Chief  Justice,  I  think  his  decision 
there  is  bad  law;  and  as  to  Meoffer  v.  Smith,  it  was  not  at 
all  necessary  to  the  determination  of  that  case  that  my 
Brothers  Parke  and  Littkdale  should  have  expressed  them- 
selves as  they  did  on  this  subject.  If  a  contrary  doctrine 
to  that  which  we  are  now  laying  down  were  to  be  esta- 
blished, defendants  would  expose  themselves  to  the  greatest 
danger  and  inconvenience  by  paying  money  into  Court 
at  all,  for  the  plaintiff  might  notwithstanding  proceed  in 
the  action  on  the  implied  contract,  and  thus  virtually 
say  to  the  defendant,  "  It  is  utterly  useless  for  you 
to  shew  that  no  such  contract  ever  existed,  for  yon  are 
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estopped  by  your  plea  from  disputing  any  I  choose  to  set  ^*ch.  of  Pieas, 
up"     The  injustice  of  such  a  proceeding  would  be  gross.       v    ^^^'   . 

KlNGHAM 

GuBNBT,  B.,  concurred.  robins. 

Maule^  B.— I  entirely  concur  with  the  rest  of  the 
Court.  It  seems  to  me  that  there  could  be  no  doubt,  un- 
der the  old  practice  and  authorities,  as  to  the  effect  of  this 
plea.  The  doubt  has  arisen  from  the  expression  of  Tindal, 
C.  J.,  in  Walker  v.  Rawaon,  and  the  observations  of  my 
brothers  Parke  and  IMikdale  in  Meager  v.  Smith.  We 
should  cast  great  difficulty  upon  defendants,  if  we  were  to 
hold  that  a  payment  of  money  into  Court  admitted  any 
contract  which  the  plaintiff  might  suggest.  It  is  con- 
tended that  the  plea  admits  some  transaction  between  the 
parties :  but  what  is  a  transaction  ?  The  word  "  trans- 
action ''  is  a  loose  expression,  which  it  is  difficult  to  define, 
unless  referred  to  something  known.  It  is  preposterous 
to  say,  that  if  a  plaintiff  proves  some  transaction,  the  pay- 
ment of  money  into  Court  admits  a  contract.  There 
is  some  analogy  between  payment  of  money  into  Court, 
and  payment  before  action  brought.  Suppose  a  witness 
came  and  said  that  the  defendant  paid  money  to  him, — 
would  he  be  competent  to  infer  upon  what  account  the 
money  was  paid?  So  here,  the  payment  into  Court  is 
only  an  admission  of  a  liability  upon  some  one  or  more 
contracts,  which  the  plaintiff  is  bound  to  prove. 

Rule  discharged. 
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Erch.  of  PleaSf 
1839. 

BicKNELL  V.  Hood. 
By  an  instru-       X  HIS  was  an  actioii  of  assumpsit  upon  an  instrument 

ment  dated  De-  i-.r»i        /»-r-w  i  -■ ««  i  i 

cember  13th,  dated  13th  01  December,  lS34f,  and  stamped  as  an  agree- 
co^idemtion  "lent,  of  which  the  following  is  a  copy :  —  "  Wm.  L. 
of  the  rents,        Bickucll,  in  Consideration  of  the  rents,  covenants,  and  agree- 

covenants,  and  ^  ^ 

agreements  mcnts  hereinafter  mentioned,  doth  hereby  agree  to  grant 

mentioned,  »  Icasc  unto  W.  C.  Hood,  his  cxccutors  or  administrators, 

Se  lo  B  *"*  ^^  *^®  expense  of  the  said  W.  C.  Hood,  his  executors  or 

his  executors,  administrators,  of  all  that  piece  or  parcel  of  ground,  with 

&c.,  of  certain  i    o  •  o  /  t 

premises,  to        the  mcssuagc  tlicrcon  erected  &c.,  situate  &c.,  (together 

hold  the  same  ».i      .-t  t%   .-i  i  /?    ,i_  iv   i  j    ai_* 

for  the  term  of  ^"^^^  ^^®  ^sc  of  the  scvcral  fixturcs,  articles,  and  things 
two  years  and     enumerated  in  the  schedule  underwritten),  to   hold  the 

three-quarters,  " 

wanting  seven     same,  with  the  appurtcnanccs,  unto  the  said  W.  C.  Hood, 

days,  from  the  ,      .    .  i         •  /•        i  /• 

25th  day  of  his  cxccutors,  administrators,  and  assigns,  for  the  term  of 

8tant,"yieiid\ng  ^^  ycars  and  three-quarters,  wanting  seven  days,  from 

and  paying  a  ^q  25th  day  of  December  instant :  yielding  and  paying 

payable  quar-  thcrcfor  yearly  and  every  year  during  the  said  term,  unto 

payment  to  be  the  said  W.  L.  Bickncll,  his  executors,  administrators,  or 

25*th^of"Niarch  ^sigus,  the  yearly  rent  or  sum  of  140/.,  the  said  rent  to 

then  next ;  he  paid  and  payable  quarterly,  on  the  25th  day  of  March, 

which  said  in-  x    .r  a  y  y 

denture  should  the  24th  day  of  June,  the  29th  day  of  September,  and  the 
nanu  on^^the'  ^^^  day  of  December  in  every  year ;  the  first  quarterly 
part  of  B.  to       payment  to  be  made  on  the  25th  day  of  March  which  will 

pay  the  rent,  .  ... 

&c.,  and  all  bc  in  the  year  1835.  And  which  said  indenture  of  lease 
covenants  as  shall  Contain  covenants  by  and  on  the  part  of  the  said  W. 
tained^^in  a  lease  ^'  Hood,  his  hcirs,  cxccutors  and  administrators,  to  pay 

therein  refer-  the  Said  yearly  rent  on  or  at  the  days  or  times  above  men- 
red  to ;  and  ^  . 

B.  agreed  that  tioucd,  and  also  all  taxes,  parhamentary  and  parochial, 
and  when  re-  payable  in  respect  of  the  said  messuage  or  tenement  and 
quested  so  ^o^  ^  prcmiscs,  and  to  keep  the  said  fixtures,  articles,  and  things, 

such  lease ;  and 

that  until  such  lease  should  have  been  granted  as  aforesaid,  it  should  be  law/it  I  for  A,^  his 
executors,  SfC,  to  distrain  for  all  or  any  part  of  the  rent  which  might  become  dw  from  B.,for  or  in 
respect  of  the  premises  thereby  agreed  to  be  demised,  at  any  time  after  the  execution  of  that  agree- 
ment:— Hild,  that  the  instrument  operated  as  an  agreement  only,  and  not  as  an  actual  demise ; 
and  consequently,  that  an  agreement  stamp  was  sufficient  for  it. 
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in  the  same  state  in  wluch  they  now  are,  and  to  deliver  E^cft.  of  puat, 
them  up,  except  as  after-mentioned,  at  the  end  of  the  v  ^  ^ 
term  hereby  agreed  to  be  granted;  reasonable  use  and  Bicknell 
wear  only  excepted :  and  all  such  other  similar  covenants,  Hood. 
charges^  conditions,  and  agreements,  as  are  contained  in  a 
certain  indenture  of  lease  dated  the  16th  day  of  October, 
1823,  and  made  between  John  M'Gill,  builder,  of  the  one 
part,  and  the  said  W.  L.  Bicknell  of  the  other  part,  other 
than  and  except  the  covenant  for  the  payment  of  rent  by 
him  the  said  W.  L.  Bicknell  to  the  said  John  M'Gill, 
which  he  the  said  W.  L.  Bicknell  hereby  agrees  to  pay. 
And  the  said  W.  C.  Hood,  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  and  agrees  with  the 
said  W.  L.  Bicknell,  his  executors,  administrators,  and 
assigns,  that  he  the  said  W.  C.  Hood,  his  executors  or 
administrators,  shall  and  will,  if  and  when  requested  so  to 
do  by  the  said  W.  L.  Bicknell,  his  executors  or  adminis- 
trators, accept  such  lease  as  aforesaid  upon  the  terms  and 
conditions  above  specified  or  referred  to,  and  execute  a 
counterpart,  and  pay  the  expense  of  such  lease  and  coun- 
terpart :  and  that  until  such  lease  shall  have  been  granted 
as  aforesaid,  it  shall  be  lawful  for  the  said  W.  L.  Bicknell, 
his  executors,  administrators,  and  assigns,  to  distrain  for  all 
or  any  part  of  the  rent  which  may  become  due  from  the 
said  W.  C.  Hood,  his  executors,  administrators,  or  assigns, 
for  or  in  respect  of  the  said  messuage  or  tenement  and 
premises  hereby  agreed  to  be  demised,  at  any  time  afker 
the  execution  of  this  agreement:  and  lastly,  that  he 
the  said  W.  C.  Hood,  his  executors,  administrators,  or 
assigns,  shall  and  will,  in  the  event  of  taking  a  further 
lease  of  the  said  messuage,  tenement,  and  premises,  from 
the  29th  day  of  September  which  will  be  in  the  year  1837, 
purchase  and  take  of  and  from  the  said  W.  L.  Bicknell, 
his  executors  or  administrators,  all  the  said  fixtures, 
articles  after  specified,  at  a  valuation  in  the  usual  way.  In 
witness,  &c.'' 
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B*ch.  rf  puoi,      At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Mid- 

1839  ^f     *  ' 

dlesex  SittingA  after  last  Michaelmas  Term^  it  was  ob- 
jected on  the  part  of  the  defendant^  that  this  instrument 
operated  as  a  demise^  and  therefore  ought  to  have  had  a 
lease  stamp^  without  which  it  was  inadmissible.  The 
learned  judge,  however,  overruled  the  objection,  and  the 
plaintifF  obtained  a  verdict,  Kberty  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. — /.  Henderson  hav- 
ing in  Hilary  Term  obtained  a  rule  accordingly, 

Crowder  now  shewed  cause. — ^By  the  express  terms  of 
this  instrument,  it  appears  that  a  further  and  more  com- 
plete one  was  to  be  prepared  and  executed,  under  which 
the  defendant  was  to  hold,  and  there  is  nothing  in  it  to 
shew  that  he  was  to  have  an  immediate  occupation  as  tenant 
under  this  instrument.  The  clause  enabling  the  landlord 
to  distrain,  was  a  provision  depending  upon  the  contin- 
gency of  the  defendant's  occupying  the  premises  before 
the  lease  was  ready ;  and  the  habendum  is  from  a  period 
subsequent. 

J.  Henderson^  contra. — The  question  is,  whether  it  can 
be  collected  ftom  the  whole  instrument  that  the  lessor  is 
bound  to  give  possession ;  and  it  was  not  necessary  that 
the  possession  should  be  immediate.  It  may  be  that  the 
parties  contemplated  a  lease  in  fiituro.  It  is  sufficient 
that  the  terms  to  hold  before  the  lease  is  granted,  are  con- 
tained in  the  instrument :  and  here  the  defendant  is  to  hold 
specifically  from  the  25th  of  December,  whereas  there  is  no 
time  fixed  for  the  execution  of  the  lease.  Undoubtedly,  in 
the  commencement  of  the  instrument,  there  is  an  agreement 
that  a  future  lease  shall  be  executed ;  but  that  is  not  suffi- 
cient to  constitute  it  a  mere  agreement.  The  Court  ought 
to  adopt  such  a  construction,  if  possible,  as  will  give  eflPect 
to  every  clause  in  the  instrument ;  but  no  eflPect  whatever 
would  be  given  to  the  stipulation  as  to  the  power  of  dis- 
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tress^  imless  the  relation  of  landlord  and  tenant  were  held  R'ch,  of  pibm, 
to  subsist.  It  wonld  be  quite  incongraons  if  the  plaintiff  .  ^^*  . 
were  at  the  same  time  to  hare  the  option  of  treating  the  bickmsu. 
defendaait  as  a  trespasser.  That  claose  conld  have  no  Hooi>r 
op^^on imless  an  interest  wus  intended  to  pass;  it  mnst 
therefore  be  implied  that  a  tenancy  was  to  subsist  at  all 
events.  [Lord  Abinger,  C.  B. — ^Would  you  have  the  Court 
to  draw  an  inference  firom  a  particular  clause^  contrary  to 
the  whole  tesior  of  the  instrument  ?]  It  is  submitted  that 
there  is  an  express  recognition  of  the  subsistence  of  the 
rdation  of  landlord  and  tenant^  without  which  there  could 
be  no  power  of  distress.  [Petrkej  B. — ^There  must  be  an 
agreement  binding  on  the  plaintiff,  that  the  defendant  is 
to  have  possession,  to  constitute  such  a  relation.]  The 
agreement  does  contemplate  that  the  defendant  is  to  have 
possession  before  the  lease  is  executed,  viz.  from  the  25th 
of  December,  at  a  certain  rent,  payable  quarterly,  the  first 
payment  to  begin  on  the  25th  of  March  then  next ;  and 
then  it  provides,  that  ^  until  such  lease  shall  have  been 
executed,^  the  plaintiff  diall  have  power  to  distrain — ^that 
implies  that  the  one  is  to  be  landlord,  and  the  other  tenant. 

Loan  Abinobb,  C.  B. — ^Tfais  case  created,  originally, 
oomadentble  doubt  in  my  mind.  I  agree  to  the  prindplcy 
&at  if  there  be  an  agreement  which  clearly  professes  to 
transfer  the  possession  to  one  party,  and  gives  a  power  of 
distress  for  the  rent  to  the  other  party,  it  will,  as  a  general 
rule,  amount  to  a  contract  of  demise :  and  if  this  agree- 
ment could  receive  no  other  construction,  we  ought,  un^ 
doubtedly,  to  hold  it  to  be  a  demise.  But  I  think  the 
stipulation  upon  which  the  question  turns  in  the  present 
instance,  has  not  necessarily  this  effect,  but  that  it  may 
be  consistent  vnth  applying  it  to  a  future  lease.  The  con- 
tract is  to  grant  a  lease,  to  commence  on  the  25th  of 
December;  but  as,  by  possibility,  the  parties  might  not  be 
ready  with  the  lease  at  that  time,  and  yet  might  desire 
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Ejceh.  of  Pleas,  that  the  premises  should  be  occupied,  it  is  provided  by 

the  stipulation,  that  the  landlord  shall  have  power  of  dis- 
training for  any  quarterns  occupation  that  may  become 
due  prior  to  the  granting  of  the  lease.  That  construction 
is  consistent  with  the  rest  of  the  agreement ;  and  there- 
fore the  rule  ought  to  be  discharged. 

Parke,  B. — ^When  this  rule  was  moved  for,  I  entertained 
some  doubt,  and  I  am  not  quite  free  from  doubt  now ;  but 
I  think,  upon  the  whole,  that  we  may  reasonably  construe 
this  instrument  as  an  agreement  only.  The  general  rule 
is,  that  if  there  are  any  words  shewing  a  present  intention 
that  one  is  to  give  and  the  other  to  have  possession,  a 
tenancy  is  created ;  and  the  question  is,  whether  in  this 
case  there  appear  sufficient  words  of  positive  agreement,  that 
the  defendant  shall  have  possession  at  all  events.  1  think 
it  willbe  found,  on  examination,  that  there  is  nothing  to  bind 
the  lessor  to  give  possession  in  any  event,  unless  a  lease  is 
executed ;  and  I  think  the  true  construction  of  the  instru- 
ment is,  that  the  lessor  agrees  to  grant  a  future  lease,  and 
the  lessee  agrees  that  if  before  it  is  granted  he  is  permitted 
to  occupy,  and  does  occupy,  then  the  lessor  is  to  have  power 
to  distrain.  But  for  such  a  stipulation,  the  lessor  might 
not  have  been  enabled  to  distrain  until  some  rent  had  been 
paid,  without  a  fresh  agreement  to  shew  that  the  terms  of 
the  tenancy  were  settled.  This  stipulation  was  calculated 
to  supply  the  place  of  such  fresh  agreement,  and  to  give  a 
power  of  distraining,  although  the  lessor  would  not  be  com- 
pellable to  allow  the  party  to  enter,  and  there  was  nothing 
to  create  the  relation  of  tenancy  from  year  to  year. 

GuRNEY,  B. — I  think  the  fair  construction  of  the  instru- 
ment is,  that  it  does  not  amount  to  a  lease. 

Maule,  B. — ^There  would  be  no  doubt   in  this   case, 
if  it  were  not  for  the   clause  relating  to  the  power   of 
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distress.     But  if  the  intention  of  the  whole  instrument  Eieh,  of  PUat, 

1839 
were  that  it   should   operate  as  a  present    demise,  that  '    ^ 

clause  would  be  idle,  because  the  lessor  would  have  had      Bicknell 

power  to   distrain  without  it.       I   think,   therefore,   the         Hood. 

very  clause  appealed  to  confirms  the  view  taken  by  the 

Court,  that  this  is  not  a  lease,  but  an  agreement  only. 

Rule  discharged. 


Tuck  v.  Tuck. 

XJEBT  on  an  account  stated. — The  defendant  pleaded  Whenade- 
non  assumpsit,  and  a  set-oflF  to  the  whole  declaration.     At  ^  pieaVf  set-off 
the  trial  before  Lord  Abtnger,  C.  B.,  at  the  Middlesex  J^eda^radon* 
Sittings  after  last  Michaelmas  Term,  the  plaintiff  having  proves  a  sum  of 

money  owinf 

proved  his  case,  (upon  an  I.  O.  U.  for  30/.),  the  defend-  to  him  from 
ant  gave  evidence  in  support  of  his  plea  of  set-off,  and  icM^han^the 
proved  a  cross  demand  to  the  amount  of  9/.  10«.     A  verdict  ajno^n^  ©f  '*»« 

^  claim  which 

was  taken  for  the  plaintiff  for  20/.  10^.,  the  learned  Judge  the  plaintiff  has 
giving  the  defendant  leave  to  move  to  enter  a  verdict  on  defendant  is 
the  plea  of  set-off,  for  the  amount  which  he  had  proved.     A  JJf^e  "^^^^^di^ 
rule  nisi  having  been  obtained  accordingly,  entered  for  him 

on  that  issue 
for  the  amdunt 

Jervis  {Mansel  with  him),  shewed  cause. — The  defend-  ^  proved,  but 
ant,  not  having  succeeded  in  proving  a  set-off  equal  to  5**^*^"?  J™"*^ 
the  amount  proved  by  the  plaintiff,   is  not  entitled  to  the  plaintiff: 

*  unless  where 

have  the  issue  on  the  plea  of  set-off  found  in  his  favour  as  the  defendant, 
to  the  part  which  he  proved :  Moore  v.  Butlin  (a),  where  it  ^^kei\^Jge?he" 
was   expressly  held  that   a  plea  of  set-off  is  not  divisi-  covers  the  whole 

^  "^  .  1    1        1  -I       cause  of  action, 

ble.  The  defendant  could  only  be  so  entitled,  where  the 
sum  proved  under  the  set-off  answers  all  that  is  not  met 
by  the  other  pleas :  Cousins  v.  Paddon  {b),  [He  was  then 
stopped  by  the  Court.] 

(a)  7  Adol.  &  E.  595  ;  2  Nev.  &  P.  436.  (b)  2  C.  M.  &  R.  547. 


1839. 
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Bxek.  rfPittu,      Peacock,  contra. — ^In  Cattrim  y.  Paddon  (a),  it  is  laid 

down  that  the  plea  of  set-off  is  a  divisible  plea;  and  if  so^ 
it  must  be  divisible  for  every  purpose  and  in  every  caae. 
The  defendant  has  here  succeeded  in  part  upon  that  issuer 
and  flo  far  he  was  entitled  to  the  costs  of  it.  [ParkCj  B. — 
In  Cousins  v.  Paddon,  the  plaintiff's  demand  was  entirely 
covered,  partly  by  a  plea  of  payment  and  partly  by  a  set-off. 
As  to  the  plea  of  set-off  being  divisible  generally,  the  opinion 
of  the  Court  of  Queen's  Bench  in  Moore  v.  ButUn  is  expressly 
to  the  contrary.]  The  plaintiff  should  not  have  denied  the 
set-off  altogether,  but  should  have  admitted  so  much  of  it  as 
he  owed  the  defendant.  [Lord  Abinger,  C.  B. — ^No,  it  is  the 
other  way ;  the  defendant  ahould^have  pleaded  the  set-off 
only  as  to  so  much  as  he  could  prove.]  The  defendant  is 
aaititled  to  be  allowed  the  costs  of  the  witnesses  who  proved 
the  set-off.  If  he  were  not  entitled  to  have  the  verdict 
entered  in  this  way,  great  inconvenience  might  arise,  for  a 
defendant  might  in  truth  have  an  answer  to  the  whcde  cause 
nf  action  under  this  plea,  but  might  fail  in  proving  an  inoon- 
fliderable  part,  and  then  it  would  appear,  on  this  finding, 
that  he  had  never  been  allowed  the  set-off.  [Iiord  Abinger, 
C.  B. — ^The  old  rule  of  pleading  was,  that  if  the  defendant 
pleaded  falsely  as  to  part,  the  issue  was  found  against  him 
as  to  the  whole.  If  you  had  claimed  less  in  the  plea  of 
aet-off,  perhaps  the  plaintiff  would  have  admitted  it.  It 
was  your  own  fault  in  not  confining  it  to  the  aum  you  were 
capable  of  proving.] 

Lord  Abinoeb,  C.  B. — ^It  appears  to  me  tliat  on  prin- 
ciple this  case  must  be  decided  against  the  defendant. 
This  was  an  action  of  debt ;  and  according  to  the  modem 
decisions,  the  actions  (tf  indebitatus  assumpsit  and  debt 
stand  in  the  same  situation,  as  to  the  amount  which  parties 
are  required  to  prove,  in  support  of  the  allegations  con* 

(a)  2  C.  M.  &  R.  547. 


\ 
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tained  in  the  pleadings.     In  former  times^  the  Courts  were  Exch.  rf  PU^t, 

more  strict  in  actions  of  debt,  and  required  the  plaintiff  to     ^  ,      ^ 

prove  the  exact  amount  claimed  in  his  declaration,  and 

the  defendant  to  prove  the  exact  amount  alleged  by  him 

in  his  plea  to  have  been  paid.     The  defendant,  in  a  case 

of  set-off,  has  now  the  same  privilege  that  he  always  had : 

if  he  chooses  tP  plead  that  he  has  paid,  or  has  a  cross  claim 

to  the  amount  of,  a  certain  specified  simi,  he  may  do  so^ 

and  entitle  himself  to  a  verdict  on  the  plea,  if  he  can  prove 

the  fact  to  be  as  pleaded.     It  is  an  advantage  for  him  to  be 

allowed  to  plead  generally,  that  a  greater  simi  is  due  to  him 

than  the  amount  of  the  plaintiff^s  demand ;  but  then  he 

has  no  right  to  take  an  unfair  advantage  of  the  plaintiff  by 

pleading  to  the  whole,  and  thus  taking  the  chance  of 

proving  as  much  as  he  can,  and  then  claim  to  be  allowed 

a  verdict  for  so  much  as  he  has  proved,  when  he  has  not 

proved  any  set-off  equal  to  that  which  he  has  pleaded,  or  to 

the  debt  which  the  plaintiff  has  established.     The  general 

rule  must  apply,  that  if  a  party  plead  a  special  plea,  and 

fail  in  proving  any  part,  he  fails  in  proving  the  whole;  and 

this  holds,  whether  the  form  of  action  be  debt  or  assimipsit. 

Here  the  defendant  begins  by  stating  that  the  plaintiff 

owes  him  a  larger  simi  than  he  owes  the  plaintiff,  and  that 

he  is  willing  to  set  off  so  much  of  it  as  will  equal  the  plain- 

tiff^s  demand.      If,   indeed,  a  defendant  prove  portions 

of  several  pleas,  none  of  which  by  itself  covers  the  whole 

debt,  but  which  taken  together  will  do  so,  he  is  entitled  to 

have  the  verdict  entered  for  him :  for  instance,  it  might 

turn  out  that  there  was  a  good  answer  by  matter  of  accord 

and  satisfaction  to  part  of  the  demand,  and  a  valid  set-off 

to  the  residue.     It  is  an  indulgence  to  the  defendant  to 

allow  him  to  plead  several  pleas,  each  going  to  the  whole 

cause  of  action :  but  I  think  the  additional  advantage  now 

claimed  ought  not  to  be  allowed,  and  to  refuse  it  is  quite 

consiBtent  with  the  decision  in  the  case  of  Cousins  v.  Paddon. 
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Exch,  of  PUat,       Parke,  B. — ^I  am  also  of  opinion  that  the  rule  ought  to 
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be  discharged.     The  defendant,  having  shewn  that  a  sum 

of  9/.  10^.  was  due  to  him  from  the  plaintiflP,  contends  that 
he  is  entitled  to  set  off  that  sum  against  the  larger  one 
proved  against  him  by  the  plaintiff,  and  have  a  verdict 
entered  for  him  to  that  amount.  This  is  an  action  of  debt, 
not  assumpsit, — but  that  is  not  material ; — and  I  think  the 
defendant  is  not  so  entitled.  It  is  quite  consistent  with 
the  case  of  Cousins  v.  Paddon  so  to  rule.  The  result  of  that 
case  is  to  shew  that  the  effect  of  a  plea  of  set-off  is  the 
same  in  actions  of  assimipsit  and  debt  on  simple  contract, 
and  that  it  is  no  longer  necessary,  in  the  latter  form  of  action, 
to  consider  the  plaintiff^s  demand  as  a  precise  sum,  which  is 
admitted  by  the  defendant's  pleading  to  be  due  in  the  first 
instance ;  and  consequently,  that  a  defendant  is  in  the  same 
condition  as  to  pleas  of  set-off,  the  statute  of  limitations,  &c., 
in  the  one  form  of  action  as  in  the  other.  That  case  decided 
also  that  the  pleas  of  payment  and  set-off  are  divisible,  and 
that  if  the  defendant,  by  means  of  a  plea  of  set-off,  taken 
together  with  the  other  pleas  on  the  record,  covers  /Ae 
w?iole  of  the  plaintiff's  demand,  he  is  entitled  on  that  plea 
to  have  the  verdict  entered  in  his  favour  for  the  amount 
proved.  The  effect,  then,  of  the  judgment  in  that  case 
being,  that  the  two  forms  of  action  rest  on  the  same  footing, 
the  question  that  remains  for  us  to  determine  is,  what  is 
the  construction  of  a  plea  of  set-off  by  itself?  Unless  a 
liberal  construction  be  put  upon  it,  and  it  be  considered 
divisible  when  requisite  for  the  defence  that  it  should  be  so 
taken,  great  inconvenience  would  ensue.  In  actions  of  in- 
debitatus assimipsit,  previously  to  the  case  of  Cotisins  v.  Pad- 
don, it  was  held  that  the  defendant  was  entitled  to  judgment 
on  the  record,  whenever  he  answered  the  plaintiff's  entire 
case  by  pleas  of  bankruptcy,  insolvency,  statute  of  limita- 
tion, set-off,  &c.  Or  if  any  one  part  of  the  plaintiff's  demand 
were  answered  by  the  plea  of  non  assumpsit,  and  the  rest  by  a 
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set-off,  he  would  equally  be  entitled  to  a  verdict  on  all  the  Exch.  of  PUas, 
issues.     And  although  that  rule  has  not  been  adopted  in 
the  action  of  debt,  still  there  would  be  a  great  inconve- 
nience, and  a  defendant,  in  many  cases,  could  not  relieve 
himself  completely  from  the  claims  against  him,   unless 
some  latitude  were  allowed  in  the  construction  of  this 
plea  of  set-off  3  and  that  is  obtained  by  construing  it  to 
amount  to  an  allegation,  that  the  plaintiff  is  indebted  to 
the  defendant  in  a  greater  simi  than  is  due  by  the  de- 
fendant, in  respect  of  the  matters  claimed  against  him  on 
the  whole  record.     So  that  if,  after  taking  off  so  much  of 
those  claims  as  is  answered  by  the  other  pleas,  the  defend- 
ant can,  in  the  form  of  a  set-off,   shew  that  a  greater 
amount  remains  due  to  him  than  he  shall  be  found  in- 
debted in  to  the  plaintiff,  he  is  entitled  to  have  the  gene- 
ral verdict  entered  for  him.     That  is  the  reasonable  and 
fair  construction  of  the  plea,  and  that  which  is  essential 
to  the  ends  of  justice  should  be  put  upon  it.     But  here  a 
different  construction  is  contended  for,  and  the  defendant 
claims  a  right  to  have  a  verdict  entered  for  him  for  so 
much  of  a  set-off  as  he  has  proved,  in  a  case  where  he  has 
given  no  answer  to  the  whole  of  the  plaintiff's  demand. 
I  do  not  see  how  we  can,  consistently  with  the  words  of 
the  plea,  put  any  such  construction  upon  it.     The  plea 
must  mean  that  the  plaintiff  is  indebted  to  the  defendant 
in  a  sum  greater  than  that  claimed  in  the  declaration, 
so  that,  according  to  the  strict  mode  of  construction,  (put- 
ting out  of  consideration  now  the  enlarged  sense  which  we 
have  shewn  it  is  necessary  sometimes  to  put  upon  it),  the 
plea  would  amount  to  an  admission,  in  an  action  of  debt, 
of  the  whole  demand  being  originally  due,  and  in  assump- 
sit, of  a  liability  to  the  amount  claimed  by  the  plaintiff; 
and  whatever  that  might  be,  the  plaintiff  would  be  enti- 
tled to  judgment,  in  default  of  the  plea  not  having  been 
proved. 
The  latitude  alluded  to  has,  however,  been  introduced 

VOL.  V.  I  M.  w. 
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Exch,  of  Pleas,  in  the  cascs  above  mentioned :   the  plea  of  set-off  has 
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been  construed,  under  peculiar  circumstances,  as  entitling 

the  defendant  to  prove  due  to  himself  as  much  as  he  can, 
which  may  be  taken  in  connexion  with  the  other  pleas 
as  an  answer  to  the  plaintiff^s  case.  But  I  cannot  accede 
to  the  proposition,  that  where  a  defendant  is  unable  to 
shew  that  the  plaintiff  is  indebted  to  him  in  a  greater 
sum  than  he  is  to  the  plaintiff  on  the  whole  record,  he 
is  to  be  allowed  to  enter  a  verdict  for  as  much  as  he 
has  proved.  And  this  is  quite  consistent  with  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  case  of  Moore 
V.  Butlin,  (with  which  I  perfectly  agree),  and  the  reasons 
there  given  for  not  dividing  the  plea  of  set-off,  except  in 
cases  where  the  other  part  of  the  plaintiff's  claim  is  covered 
by  other  pleas. 


Gurnet,  B.,  and  Maule,  B.,  concurred. 


Rule  discharged. 


Bryant  v.  Flight. 

Indebitatus  assumpsit  for  salary  and  wages.  Plea, 
non  assumpsit.  At  the  trial  before  Alderson,  B.,  at  the 
Middlesex  Sittings  after  Michaelmas  Term,  it  appeared 
that  the  plaintiff  claimed  the  sum  of  32/.  on  a  quantum 
meruit  for  six  weeks^  services  performed  by  him  in  pur- 
suance of  an  agreement  contained  in  a  letter  from  him 
to  the  defendant,  of  which  the  following  is  a  copy : — *'  I 
hereby  agree  to  enter  your  service  as  a  weekly  manager, 
commencing  next  Monday,  and  the  amount  of  payment 
I  am  to  receive  I  leave  entirely  for  you  to  determine.'* 

to  you."     A. 

served  B.  in  that  capacity  for  six  weeks: — Held,  (Parker  B.,  dissentiente),  that  the  contract  im- 
plied that  A.  was  to  be  paid  something  at  all  events  for  the  services  performed ;  and  that  the 
jury,  in  an  action  on  a  quantum  meruit,  might  ascertain  what  B.,  acting  boni  fide,  would  or 
ought  to  have  awarded. 


A.  agreed  to 
enter  into  the 
service  of  B., 
and  wrote  to 
him  a  letter  as 
follows : — **  1 
hereby  agree 
to  enter  your 
service  as 
weekly  ma- 
nager, com- 
mencing next 
Monday;  and 
the  amount  of 
payment  I  am 
to  receive  I 
leave  entirely 
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On  this  evidence.  Andrews,  Sent.,  for  the  defendant,  con-  Exeh,  of  PUat, 

.  .  1839 

tended  that  no  action  to  recover  compensation  wonld  lie, 

and  that  the  plaintiff  ought  to  be  nonsuited;  citing  Taylor 
V.  Brewer  (a).  The  learned  Judge  left  it  to  the  jury  to 
say  what  was  a  reasonable  remuneration  for  the  services 
actually  performed  by  the  plaintiff,  and  they  found  20/.,  for 
which  amount  the  learned  Judge  directed  that  the  verdict 
should  be  entered  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit.  A  rule  having  been  ob- 
tained accordingly, 

Xieffyshewed  cause  in  this  term. — ^The  services  havingbeen 
proved  to  have  been  performed,  and  to  have  been  of  value  to 
the  defendant,  the  plaintiff  is  entitled  to  recover  a  reasonable 
compensation  for  them ;  for  although  no  amount  was  fixed, 
the  law  will  presume  that  he  is  to  receive  a  reasonable  sum. 
When  a  party  has  performed  valuable  services  for  another 
at  his  request,  the  law  will  presume  that  he  is  to  pay 
for  them  that  which  is  just  and  reasonable.  The  case 
of  Taylor  v.  Brewer  has  no  application  to  the  present. 
There  the  plaintiff  sought  to  maintain  an  action  for  wages 
on  the  following  resolution  of  a  committee : — "  Resolved, 
that  any  services  to  be  rendered  by  W.  shall,  after  the 
third  lottery,  be  taken  into  consideration,  and  such  remu- 
neration made  as  shall  be  deemed  right.^'  That  resolu- 
tion might  mean  that  the  party  should  have  some  remu- 
neration to  be  fixed  by  the  committee ;  but  not  necessarily 
so.  The  judgment  there  proceeded  on  the  ground  that  the 
conunittee  were  to  decide  whether  he  was  to  have  any- 
thing or  not.  But  it  is  not  possible  to  put  the  same  con- 
struction on  this  contract.  The  plaintiff  does  not  say 
he  will  leave  it  to  the  defendant  to  say  whether  he  is  to 
be  paid  anything  or  nothing :  it  is  quite  clear,  from  the 
terms  of  the  letter,  that  he  was  to  receive  some  remimer- 
ation,  and  the  only  thing  left  open  was  the  amount.    The 

(a)  1  Mau.  &  Selw.  290. 
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Exch.  of  Pleas,  law  presumes,  when  services  are  performed,  that  a  remu- 
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'  .  neration  shall  be  paid  for  them ;  and  a  party  is  not  held 
Bryant  to  be  disentitled,  unless  he  clearly  agrees  to  enter  into  the 
Flight.  service,  either  for  no  remuneration  at  all,  or  leaving  it  to 
the  other  party  to  decide  whether  he  shall  receive  any 
remuneration  or  not.  [Alderson,  B. — In  Peacock  v.  Pea- 
cock (a),  where  a  man  said  to  his  son — "  You  shall  have  lbs. 
a  week  till  October,  and  you  shall  then  have  a  share ;  we 
need  not  talk  of  the  share  till  October  comes,  we  shall  settle 
it  then;^^  and  the  son  remained  several  years  in  the  busi- 
ness, no  settlement  ever  having  been  made,  it  was  held 
that  an  action  lay  by  him  to  recover  a  reasonable  compensa- 
tion for  his  labour.  Lord  Ellenborough^  in  Taylor  v.  Brewer, 
distinguishes  that  case,  by  saying  that  there  the  plaintiff 
was  to  have  a  share  at  all  events.  So  here,  it  appears  that 
the  plaintiff  was  to  have  some  wages  at  all  events.] 

Andrews,  Serjt.,  and  Hoggins,  contra. — This  engagement 
was  in  the  nature  of  an  experiment,  the  value  of  the  plain- 
tiff ^s  services  being  altogether  unknown  to  the  defendant ; 
and  therefore,  it  was  reasonable  for  the  plaintiff  to  leave  it 
to  the  defendant  to  say,  after  a  trial  of  his  services,  how 
much  he  was  entitled  to,  or  whether  his  services  were  of 
any  value  at  all.  And  the  defendant  not  having  deter- 
mined that  he  was  entitled  to  anything,  he  cannot  be  enti- 
tled to  recover  in  this  action.  The  case  is  the  same  as  if 
the  parties  had  agreed  that  a  third  party  should  fix  the 
amount  of  wages  to  be  paid,  in  which  case  it  is  clear  that 
the  action  would  not  Ue  until  the  third  party  had  fixed  the 
amount,  as  that  would  be  in  the  nature  of  a  condition  pre 
cedent :  Morgan  v.  Bimie  (A). 

Cur.  adv.  vult. 

On  a  subsequent  day, — 

Parke,  B.,  said — In  this  case  the  plaintiff  had  entered 
into  a  contract  with  the  defendant  to  serve  him  in  the  capa- 

(a)  2  Camp.  45.  (6)  9  Bing.  672;  3  M.  &  Scott,  76. 
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city  of  weekly  manager;  and  the  question  is,  whether,  on  Breh.  of  Pieiu, 
the  construction  of  the  agreement  between  them,  the  plain-  ^ 

tiflF  is  entitled  to  recover  in  this  action  any  remuneration  for       Bryant 

Vm 

his  services?  My  Brothers  Alderson,  Gwmey,  and  Maule,  Flight. 
who  heard  the  argument,  think  that,  according  to  the  true 
construction  of  the  plaintiff^s  letter,  the  defendant  is  bound 
to  pay  the  plaintiff  something  for  his  trouble ;  and  that  it 
does  not  enable  the  defendant  to  say,  "  nothing  at  all  is 
due  to  you,*^  but  that  he  is  bound  to  award  the  plaintiff 
something  in  consideration  of  his  services.  I  own  my  im- 
pression is,  that  it  amounts  to  a  mere  honorary  obligation 
on  the  part  of  the  defendant;  and  I  cannot  distinguish 
this  case  from  that  of  Taylor  v.  Brewer.  As  the  majority 
of  the  Court,  however,  are  of  a  contrary  opinion,  this  rule 
must  be  discharged. 

Alderson,  B. — It  appears  to  us,  that  the  nature  of  the 
contract  between  the  parties  is  to  be  deduced  from  the 
paper  itself,  and  that  a  contract  to  pay  something  is  to 
be  inferred  from  it,  and  the  jury  were  to  ascertain  how 
much  the  defendant,  acting  bon&  fide,  would  or  ought 
to  have  awarded. 

Lord  Abinger,  C.  B.,  added, — ^As  the  amount  was  re- 
served, it  would  seem  to  imply  that  some  amount  was  to 
be  paid.  I  agree,  therefore,  with  the  majority  of  the 
Ck>urt. 

Rule  discharged. 


Browning  and  Another  v.  Paris  and  Another,  Executors 

of  Reid. 

Assumpsit  for  work  and  labour,  goods  sold,  and  on  an  The  insolvent 
account  stated,  the  premises  being  laid  by  the  defendants  ^.Yes,  8.^4°  by 

which  a  right 
is  reserred  to  creditors  to  obtain  payment  out  of  the  future  effects  of  the  insolvent,  does  not 
prevent  the  operation  of  the  Statute  of  Limitations. 
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Exeh.  of  pieai,  tcstator.  Plea,  actio  non  accrevit  infra  sex  annos.   Replica- 
tion^ that  after  the  making  of  the  promises  in  the  declara- 
tion mentioned;  the  insolvent^  Beid^  was  actually  a  prisoner 
in  the  custody  of  the  Marshal  &c.,  at  the  suit  of  the  plaintiffs 
and  other  creditors,  on  the  5th  of  June,  1812,  mentioned  in 
the  Act  for  the  relief  of  Insolvent  Debtors,  passed  in  the 
52nd  year  of  the  reign  of  Greo.  3,  entitled  "  An  Act  for  the 
Belief  of  certain  Insolvent  Debtors  in  England;''  and  after- 
wards, at  the  Quarter  Sessions  for  the  County  of  Surrey, 
applied  to  be  discharged  under  the  said  act,  and  the  Jus- 
tices at  such  Sessions  did  adjudge  the  said  Beid  to  be 
entitled  to  the  benefit  of  the  said  act,  and  did  order  the 
Marshal  to  set  at  liberty  the  said  Beid :  that  afterwards, 
and  after  the  death  of  Beid,  and  within  six  years  next 
before  the  commencement  of  this  suit,  to  wit,   on  &c., 
divers  goods  and  chattels  of  great  value,  to  wit,  of  the  value 
of  the  damages  sustained  by  the  plaintiffs  by  reason  of 
the  nonperfonnance  of  the  promise,  in  the  «dd  declar- 
ation  mentioned,  (the  said  goods  and  chattels  not  being  or 
having  been  part  of  the  necessary  apparel,  &c.  of  Beid,  but 
which  said  goods  were  and  are  part  of  the  ftiture  estate 
and  assets  of  the  said  Beid,  within  the  meaning  of  the 
statute  aforesaid),  came  to  the  hands  of  the  defendants,  as 
^executors  as  aforesaid,  to  be  administered,  and  which  said 
goods  and  chattels  were  and  are  the  first  and  only  part  of 
the  future  estate  of  the  said  Beid  which  ever  came  to  the 
hands  of  the  defendants,  as  executors  as  aforesaid,  to  be 
administered,  within  the  meaning  of  the  aforesaid  statute. 
— ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  repli- 
cation confesses  the  action,  but  does  not  avoid  it ;  that 
it  does  not  allege  that  Beid  in  his  lifetime,  and  after  he 
took  the  benefit  of  the  act,  had  not  any  future  estate  and 
effects ;  and  that  the  said  statute  did  not  save  the  causes 
of  action  in  the  declaration  mentioned  from  the  operation 
of  the  Statute  of  liimitations. 
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Martmy  in  support  of  the  demurrer. — By  the  Insolvent  ^*<?*-  »/  ^'*«'i 
Debtors^  Act,  52  Geo.  3,  c.  165,  s.  54,  a  right  is  reserved  - 

to  the  creditors  to  obtain  payment  out  of  the  future  assets  BaowNiwa 
of  the  insolvent ;  but  this  provision  does  not  interfere  with  Paris. 
th^  operation  of  the  Statute  of  Limitations.  That  defect 
is  remedied  by  the  57th  section  of  the  late  Insolvent  Act,  7 
Geo.  4,  c.  57,  by  which  it  is  provided,  that  such  proceedings 
may  be  had  upon  the  judgment  entered  up  against  the  pri- 
soner in  the  name  of  the  assignee,  as  may  seem  fit  to  the 
discretion  of  the  Court,  from  time  to  time,  until  the  whole 
of  the  debts  due  to  the  several  persons  against  whom  such 
discharge  shall  have  been  obtained,  shall  be  fully  satisfied;. 
Mid  that  no  scire  facias  shall  be  necessary  to  revive  such 
judgment  on  accoimt  of  any  lapse  of  time,  but  execution 
shall  at  all  times  issue  thereon,  by  virtue  of  the  order  of 
the  Court.  The  case  of  Barton  v.  Tatt€Tsall[u),  which  may 
be  relied  on,  does  not  apply  to  the  present,,  for  that  pro- 
ceeded on  the  established  rule  in  equity,  that  the  Statute 
of  Limitations  does  not  take  effect  where  there  is  a  trust 
fund.  There,  the  discharge  was  in  the  year  1812,  under 
the  former  Insolvent  Act^  51  Gteo.  3,  c.  125,  the  effect  of 
which  statute  was,  that  in  consideration  of  a  prisoner's 
giving  up  his  effects,  he  was  to  be  discharged  from  all. 
debts.     Therefore  the  replication  is  bad  in  substance. 

Jervis,  contra. — ^The  Statute  of  Limitations  did  not  run 
against  the  claim  of  the  plaintiffs;  and  the  effect  of  the 
statute  52  Geo.  3,  c.  165,  although  it  protected  the  per- 
son of  the  debtor,  was  to  make  his  future  property  liable 
to  answer  the  demands  of  his  creditors.  The  replication 
allies,  and  it  is  admitted,  that  such  property  came  to 
the  hands  of  his  executors,  who  are  therefore  bound  to 
satisfy  the  plaintiff's  debt.  In  Higgins  v.  Scott  [b),  it  was 
held  that  the  Statute  of  Limitations  bars  the  remedy 
only  and  not  the  debt,  and  therefore  as  the  52  Geo.  3^ 

(«)  1  Rum.  &  Mylne,  237.  (6)  2  B.  &  Adol.  413. 
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Ezch.  of  PUast  c.  165,  makes  the  insolvent's  future  property  liable,  a  new 

promise  arose  to  the  plaintiffs  &om  the  executors,  on  the 
goods  coming  into  their  hands. 

Parke,  B. — ^The  replication  is  no  answer  to  the  Statute 
of  Limitations.  But  even  if  it  were  so,  and  it  could  be 
maintained  that  a  new  promise  arose  under  the  circum- 
stances, still  that  would  be  a  promise  by  the  executors, 
and  not,  as  here  alleged,  by  the  testator. 

Judgment  for  the  defendant. 


Attorney-General  v.  Mangles  and  Others. 


Information  for  legacy  duties.— The  information 
stated,  that  theretofore,  and  after  the  31st  of  August,  1815, 


A  testator,  by 
his  will,  after 
giving  certain 
legacies,  gave, 

devised,  and  bequeathed  unto  his  executors,  their  heirs,  executors,  and  administrators,  all  the 
rest  and  residue  of  his  estate,  real  and  personal,  upon  trust,  at  such  times  as  they  might  think 
fit,  to  sellf  convey,  or  otherwise  convert  into  money  the  same,  or  any  part  thereof;  and  the  testator 
directed  that  all  the  residue  of  his  estate  should  be  invested  as  it  should  be  realized,  and  should 
be  divided  amongst  all  his  children,  in  such  shares  and  proportions  that  his  son  then  born 
should  take  four  shares,  any  other  son  or  sons  which  he  might  have  should  take  three  shares 
each,  and  his  daughters  should  take  two  shares  each ;  but  if  his  son  then  born  should  die  before 
twenty-one,  and  without  leaving  issue,  the  testator  directed  that  his  next  son  should  take  four 
shares,  or,  if  he  should  have  no  other  son,  then  that  his  eldest  daughter  should  take  three 
shares;  and  he  directed  that  in  the  event  of  any  of  his  children  dying  under  twenty- one,  and 
without  issue,  his  or  her  legacy  or  share  should  be  considered  as  having  lapsed ;  and  that  in 
case  any  of  his  daughters  should  marry  under  twenty-one,  his  trustees  should  settle  her  fortune 
upon  such  trusts  &c  as  were  specified  in  the  will  of  his  the  testator's  father  with  respect  to 
certain  bequests  of  personal  property  to  the  sisters  of  the  said  testator  therein  contained;  and  the 
testator  directed  that  his  trustees  should  have  full  power,  in  making  such  sales  as  in  the  said 
will  vrere  directed,  to  resort  to  either  public  or  private  sale,  and  to  buy  in  and  re-sell,  and  to  defer 
any  sale  so  long  as  they  might  think  fit,  and  of  causing  any  part  or  parts  of  his  the  said  testator's 
real  or  personal  estate  to  be  valued  instead  of  being  sold,  and  of  allotting  such  parts  to  any  or  either 
of  his  the  said  testator's  children  at  the  amount  of  the  valuation,  as  a  part  of  his  or  her  proportion 
of  his  residuary  estate,  but  to  be  considered  as  personal  estate,  and  subject  to  the  trusts  in  the 
said  will  declared  respecting  such  proportions  of  residuary  estate. 

The  testator,  at  the  time  of  his  death,  had  one  son  and  four  daughters.  The  trustees,  after 
the  testator's  death,  sold  a  large  part  of  the  real  and  personal  estate,  amounting  to  180,000/.,  and 
caused  the  remaining  part  of  the  residue,  which  consisted  of  real  estate,  to  be  valued,  and  the 
same  was  valued  at  90,000/.,  which  was  the  son's  share  of  the  residue ;  and  the  sums  of  4-5,000/. 
each,  amounting  to  180,000/.,  were  the  shares  of  the  daughters.  The  trustees  allotted  the  estate 
which  had  been  so  valued  at  90,000/.,  to  the  testator's  son,  at  the  amount  of  the  valuation,  and 
retained  the  sum  of  180,000/.,  the  proceeds  of  the  pirt  which  had  been  sold,  for  the  benefit  of 
the  four  daughters : — 

Held,  that  legacy  duty  was  payable  upon  the  amount  of  the  part  which  was  actually  sold,  but 
not  upon  the  part  which  the  trustees  had  allotted  to  the  testator's  ion,  under  the  discretionary 
power  contained  in  the  will. 
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to  wit,  on  the  7tli  of  July,  1831,  in  the  county  aforesaid,  Exch.  of  PUas, 
one   John  Christie  made  his  last  will  and  testament  in 
writing,  duly  executed  and  attested  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,   for  the 
passing  of  real  estates,  and  thereby   appointed  Caroline 
Christie,  his  wife,  C.  J.  Falconar,  Robert  Mangles,   H. 
Boldero,  T.  Edgar,  P.  Christie,  and  T.  Treacher,  to  be 
executors  and  trustees   of  his   said  will;    and  the   said 
J.  Christie,  by  his  said  will,  after  giving  certain  legacies 
and  making  certain  bequests  as  therein  particularly  men- 
tioned, gave,  devised,  and  bequeathed  unto  his  said  execu- 
tors therein  named,  their  heirs,  executors,  and  adminis- 
trators, all  the  rest  and  residue  of  his  estates,  real  and 
personal,  upon  the  following  trusts:— viz.,  upon  trust,  at 
such  times  as  they  his  said  executors  miffht  think  expedient, 
to  sell,  convey,  or  othertmse  convert  into  money  the  same,  or 
any  part  thereof,  for  which  purpose  the  said  testator  by 
his  said  will  declared  that  the  receipts  of  his  said  execu- 
tors should  be  sufficient  discharges  to  all  purchasers,  who 
should  not  be  bound  to  see  to  the  application  of  their 
purchase-monies.  And  the  said  testator  by  his  said  will  di- 
rected, that  the  clear  proceeds  of  his  estates,  and  all  other 
his  property  not  specifically  bequeathed,  should  be  applied 
and  disposed  of  as  follows ;  viz.,  the  sum  of  20,000/.  should 
be  paid  or  invested  upon  the  trusts  of  his  marriage  settle- 
ment, directed  by  the  Comrt  of  Chancery,  in  the  suit  insti- 
tuted relating  thereto ;  and  that  his  trustees  should  invest, 
in  their  own  names,  the   sum  of  30,000/.,  a^d  pay  the 
interest  or  dividends  thereof  to  his  wife  during  her  life, 
if  she  should  not  re-marry;  and  upon  her  death  or  r&« 
marriage,   that  the  said  30,000/.   should  sink  into  the 
residue  of  his  estate.     And  the  said  testator  by  his  said 
will  directed,  that  all  the  residue  of  his  estate  should  be 
invested  as  it  should  be  realized,  and  should  be  divided 
amongst  all  his  the  said  testator^s  children,  in  such  shares 
and  proportions,  that  his  the  said  testator's  son,  then 
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E*eh.  of  Pleat,  bom,  shoTild  take  four  shares,  any  other  son  or  sons  which 

1839  . 

he  the  said  testator  might  have  should  take  three  shares 

each,  and  his  the  said  testator's  daughters  should  take  two 
shares  each ;  but  if  his  the  said  testator's  son,  then  bom, 
should  die  before  attaining  the  age  of  twenty-one  years, 
and  without  leaving  issue,  the  said  testator  by  his  said 
will  directed  that  his  the  said  testator's  next  son  should  take 
four  shares ;  or  if  he  the  said  testator  should  have  no  other 
son,  then  that  his  the  said  testator's  eldest  daughter  should 
take  three  shares.  And  the  said  testator  by  his  said  will 
directed,  that  in  the  event  of  any  of  his  the  said  testator's 
children  dying  under  the  age  of  twenty-one  years  and 
without  issue,  his  or  her  legacy  or  share  should  be  consi- 
dered as  having  lapsed.  And  it  was  further  directed  by 
the  said  will,  that  in  case  any  of  his  the  said  testator's 
daughters  should  marry  under  the  age  of  twenty-one  years, 
his  the  said  testator's  trustees  should  settle  her  fortune 
upon  such  trusts,  for  the  benefit  of  herself  and  her  issue, 
and  with  the  like  trusts  and  remainders  over,  in  favour  of 
his  the  said  testator's  other  children,  as  were  specified  in 
the  will  of  the  said  testator's  father,  with  respect  to  certain 
bequests  of  personal  property  to  the  sisters  of  the  said  tes- 
tator therein  contained.  And  the  said  testator  by  his 
said  will  directed,  that  the  said  trustees  should  have  the 
discretion,  during  the  minorities  of  the  said  respective 
children,  of  applying  any  part  of  the  income  of  their  re- 
vpeeiiye  fortunes  for  their  maintenance  and  education,  and 
that  in  such  way  and  by  such  hands  as  they  his  said 
trustees  shoidd  think  fit,  and  also  of  advancing  any  part 
not  exceeding  one  half  of  the  capital  of  the  respective  for* 
iunes  of  his  the  said  testator's  children,  for  establishing 
tiie  said  children  in  marriage  or  otherwise  in  life.  And 
the  said  testator  by  her  said  will  farther  directed,  that  his 
trustees  should  have  full  power,  in  making  such  sales  as 
in  the  said  will  were  directed,  to  resort  to  either  public  or 
private  sale,  and  to  buy  in  at  public  sale  and  re-sell,  and 
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should  also  have  the  discretion  to  defer  any  sale  so  long  as  EmH,  of  PUatp 
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they  might  think  fit,  and  of  causing  any  part  or  parts  of  his 
the  said  testator^s  real  or  personal  estates  to  be  valued 
instead  of  being  sold,  and  of  allotting  such  parts  to  any  or 
either  of  his  the  said  testator's  children  at  the  amount  of  the 
valuation,  as  a  part  of  his  or  her  proportion  of  his  the  said 
testator's  residuary  estate^  but  to  he  considered  as  personal 
estate,  and  subject  to  the  trusts  in  the  said  will  declared 
respecting  such  proportions  of  residuary  estate.  And  in 
case  of  any  such  allotments^  his  the  said  testator^s  trustees 
should  have  discretionary  powers  of  leasing  and  managing 
such  respective  allotments  during  the  minorities  of  his  the 
said  testator's  children^  and  the  like  powers  as  to  all  his 
the  said  testator's  freehold  and  leasehold  properties^  until 
the  same  should  be  sold, 

Theinformation  then  went  on  to  allege^  that  on  the  10th 
of  July,  1831,  the  said  J,  Christie  died,  without  altering  or 
revoking  his  said  will ;  that  he  had  one  brother  and  two  sis- 
ters, who,  together  with  the  said  John  Christie,  were  severally 
named  in  the  will  of  the  said  John  Christie's  father;  and  it 
then  set  out  his  father's  will  before  referred  to;  (which  did 
not  appear  to  be  sufficiently  material  to  the  present  case  to 
require  insertion).  The  information  then  alleged,  that  the 
testator,  at  the  time  of  the  making  of  his  will,  and  thence 
imtil  and  at  the  time  of  his  death,  was  seised  and  possessed 
of  divers  freehold  and  copyhold  estates  of  great  value,  to 
wit,  fireehold  estates  of  the  value  of  200,000/.,  and  copy- 
hold estates  of  the  value  of  100,000/.,  and  was  also,  before 
and  at  the  time  of  his  death,  possessed  of  certain  leasehold 
and  personal  property  of  great  value,  to  wit,  leasehold  pro 
perty  of  the  value  of  100,000/.,  and  personal  property  of 
the  value  of  100,000/. :  That  the  said  J.  Christie,  at  the 
time  of  his  death,  had  one  son  and  four  daughters,  viz., 
William  John  Christie,  Caroline  Christie  the  younger, 
Charlotte  Christie,  Anna  Christie,  and  Mary  Christie ;  and 
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E*eh.  of  Pleas,  that  the  said  testator  died,  leaving  his  said  several  ehil- 
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dren  and  also  the  said  Robert  Mangles,  H.  Boldero,  T. 
Edgar,  and  P.  Christie,  respectively  him  surviving :  That 
the  said  Robert  Mangles  &c.,  after  the  decease  of  the 
testator,  to  wit,  on  Sfcc.,  took  upon  themselves  the  bur- 
then of  the  execution  of  the  said  will,  and  then  and  there 
paid  and  satisfied  the  funeral  expenses,  and  also  the  just 
debts  of  the  testator,  and  also  the  said  legacies  and  be- 
quests given  by  the  said  will  of  the  said  J.  Christie,  save 
and  except  the  said  residue  so  devised  and  bequeathed 
as  aforesaid.  That  the  residue  of  the  real  and  personal 
estate  and  efi^ects  of  the  testator,  remaining  after  the  pay- 
ment of  the  funeral  expenses,  debts,  legacies,  and  bequests 
so  paid  and  satisfied  as  aforesaid,  then  and  there  was  of 
great  value,  to  wit,  of  the  value  of  820,000/.,  and  that  the 
same  then  and  there  remained  and  was  in  the  possession 
of  the  said  R.  Mangles  &c.,  as  such  executors  as  aforesaid, 
who  then  and  there  were  seised  and  possessed  thereof 
respectively,  upon  the  trusts  and  for  the  purposes  in  the 
said  will  in  that  behalf  specified  and  thereinbefore  set 
forth ;  and  it  then  and  there  became  and  was  the  duty  of 
the  said  R.  Mangles,  &c.  to  sell,  convey,  or  othenvise  convert 
into  money  the  said  residue  of  the  real  and  personal  estate 
of  the  said  testator,  and  to  apply  and  dispose  of  the  pro- 
ceeds thereof  in  the  manner  and  for  the  purposes  in  the 
said  will  mentioned,  or,  if  they  thoughifit  to  cause  any  part 
or  parts  of  the  said  residue  to  be  valued  instead  of  being  sold, 
to  allot  such  part  or  parts  to  any  or  either  of  the  said 
children  of  the  said  testator  at  the  amount  of  the  valuation, 
as  a  part  of  his  or  her  proportion  of  the  said  residuary 
estate,  but  to  be  considered  as  personal  estate,  and  subject 
to  the  trusts  in  the  will  respecting  such  proportions  of  the 
said  residuary  estate :  That  the  said  R.  Mangles  &x;.,  after 
the  decease  of  the  said  testator,  to  wit,  on  &c.,  in  &c.,  sold 
and  converted  into  money  certain  real  estates,  being  a  large 
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part  of  the  said  residue  of  the  real  and  personal  estate  of  Exeh.  of  pum, 
the  testator,  to  wit,  the  amount  of  180,000/.,  and  also  then 
and  there  caused  to  be  valued  certain  other  real  estates, 
being  the  remaining  part  of  the  said  residue  of  the  real  and 
personal  estate  of  the  said  testator,  which  consisted  of  real 
estate,  and  the  same  was  then  and  there  valued  at  a  large 
sum  of  money,  to  wit,  90,000/.  The  information  then  pro- 
ceeded to  allege,  that  after  deducting  from  the  sum  of 
320,000/.,  being  the  total  amoimt  of  the  residue,  the  two 
anuns  of  20,000/.  and  30,000/.  directed  to  be  applied  for  the 
purposes  of  the  marriage  settlement  and  the  benefit  of  the 
wife  of  the  testator,  the  remaining  part  of  the  residue,  being 
of  large  amount,  to  wit,  to  the  amount  of  270,000/.,  then 
and  there  became  and  was  divisible  amongst  the  said  one 
son  and  four  daughters  of  the  testator,  in  the  manner  and 
in  such  shares  and  proportions  as  in  the  said  will  in  that 
behalf  directed,  viz.  the  sum  of  90,000/.,  being  four  shares 
or  parts  of  the  said  sum  of  270,000/.,  the  whole  into  twelve 
shares  being  divided,  then  and  there  became  and  was  the 
share  and  proportion  of  the  said  W.  J.  Christie,  as  being 
the  only  son  of  the  said  testator,  and  four  sums  of  45,000/. 
each,  such  sums  being  each  of  them  two  parts  or  shares 
of  the  said  sum  of  270,000/.,  then  and  there  became  and 
were  respectively  the  shares  and  proportions  of  each  of  the 
said  daughters  of  the  said  testator :  that  the  duty  which 
ought  to  have  been  paid  for  and  in  respect  of  the  said 
bequest  of  the  said  shares  of  the  said  residue  to  the  children 
of  the  testator,  according  to  the  provisions  of  the  statute 
in  that  behalf  made  then  and  there,  amoimted  to  a  large 
sum  of  money,  to  wit,  the  sum  of  2,700/. :  that  the  said 
B.  Mangles,  &c.,  after  the  decease  of  the  testator,  and  after 
they  had  so  taken  upon  themselves  the  burthen  &c.,  and 
after  the  said  valuation  &c.,  to  wit,  on  &c.,  allotted  imto 
the  said  W.  J.  Christie,  then  and  there  being  the  only  son 
of  the  said  testator,  the  said  real  estates,  being  the  said 
portion  of  the  said  residue  of  the  real  and  personal  estate 
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Exeh.  of  Pleat,  of  the  Said  testator  which  had  been  so  valued  at  90flO0l., 

at  the  amount  of  that  valuation^  as  and  for  his  share  and 
proportion  of  the  said  residue,  under  and  by  virtue  of  the 
will,  and  then  and  there  required  for  the  benefit  of  the  said 
W.  J.  Christie,  the  said  portion  of  the  said  residue  so  valued 
as  aforesaid,  and  being  of  the  said  amount,  without  having 
first  paid  the  duty,  to  wit,  the  sum  of  900/.,  then  and  there 
chargeable  for  &c.,  in  respect  ofthe  said  bequest  to  the  said 
W.  J.  Christie. — ^There  was  a  similar  allegation  as  to  the 
180,000/.,  the  proceeds  of  the  sale  of  the  estate  retained 
for  the  benefit  of  the  four  daughters. 

To  both  these  breaches  there  was  a  general  demurrer, 
and  joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the 
defendants  were : — 1st,  The  defendants  contend  that  un- 
der the  act  of  55  Geo.  3,  c.  184,  schedule  part  3,  title 
'^  Legacies,^'  no  duty  is  payable  in  respect  of  the  land 
allotted  by  virtue  of  the  power  to  allot  contained  in  the 
will  of  John  Christie.  2ndly,  That  under  the  same  act 
no  duty  is  payable  in  respect  of  the  land  sold,  as  mentioned 
in  the  first  count  of  the  information. 

The  points  marked  on  the  part  of  the  Attorney-General 
were  as  follows  : — ^The  Attomey-Gteneral  claims  the  pay- 
ment of  the  legacy  duty,  under  the  45th  Geo.  8,  c.  28, 
88.  1  &;  4,  and  55  Geo.  3,  c.  184,  schedule  part  3,  title 
"Legacies,'^  in  respect  ofthe  share  allotted  to  W.  J.  Christie 
in  real  estate,  and  valued  at  90,000/. ;  and  also  in  respect 
of  the  said  sum  of  180,000/.,  being  the  proceeds  of  that 
part  of  the  residue  of  the  testator^s  estate,  being  real  estate, 
which  had  been  sold  and  converted  into  money  pursuant 
to  the  directions  in  the  said  will.  And  the  Attorney- 
General  will  argue  that  such  duty  is  due  and  payable, 
because,  by  the  will,  a  direction  is  given  to  the  executors 
to  sell  the  real  estate  devised :  and  further,  that  the  effect 
of  such  direction  is  not  controlled  by  the  discretionary 
power  given  to  the  trustees  to  allot  portions  of  the  real 
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any  portion  allotted  shall  be  considered  as  personal  estate^  *  ^ 

and  shall  be  taken  as  such  by  the  allottee  at  the  amount     Attorney- 
General 
at  which  it  has  been  valued;  such  allotment^  therefore^  o. 

being  but  a  sale  of  the  allotted  portion  to  the  allottee.  angles. 

Wightman,  in  support  of  the  demurrer. — By  the  pro- 
visions of  this  will^  the  executors  are  vested  with  an  abso- 
lute discretion^  not  depending  on  the  will  of  the  object 
of  the  bounty,  but  depending  whoUy  on  the  exercise  of 
their  own  discretion,  whether  they  will  sell  or  not.  K 
they  please,  they  are  at  perfect  liberty,  instead  of  sell- 
ing, to  convey  the  real  estate,  or  a  portion  of  it,  to  the 
objects  of  the  bounty  in  solido,  as  real  estate,  merely 
patting  a  value  upon  it  that  they  may  ascertain  the  pro- 
portions. The  question,  therefore,  wiU  turn  on  the  con- 
struction to  be  given  to  the  words  of  the  55th  Geo.  3,  c.  184, 
Bched.  3,  tit.  "  Legacies,^'  which  are,  '^  For  the  clear  resi- 
due, when  given  to  one  person,  and  for  every  share  of  the 
clear  residue  when  given  to  two  or  more  persons,  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  disposi- 
tion of  every  real  or  heritable  estate  directed  to  be  sold," 
&c.  The  fund,  therefore,  which  is  hereby  made  chargeable, 
must  be  a  legacy  arising  either  from  personal  property 
or  from  land  directed  by  the  will  to  be  sold;  but  it  is  also 
admitted,  on  the  part  of  the  defendants,  that  in  case  the 
land  should  be  directed  to  be  sold,  and  it  is  not  sold,  but  the 
land  is  taken  by  the  object  of  the  bounty  as  a  substitute, 
then  the  legacy  duty  attaches;  because,  as  far  as  the 
will  is  concerned,  the  land  is  positively  and  absolutely 
directed  to  be  sold.  The  Attorney-General  v.  Holford  [a)  is 
a  direct  authority  to  that  effect.  There  Thompson,  C.  B., 
says,  "  This  is  not  a  bequest  of  the  property  in  question, 
directing  it  to  be  sold  with  a  view  solely  to  the  payment 
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Exek,  of  Pleas,  of  the  debts,  but  it  is  directed  to  be  sold  at  all  events,  and 

to  be  turned  into  money."  There  the  land  was  not  sold, 
but  the  legatee  was  content  to  take  the  land  instead  of  the 
money,  and  therefore  waived  the  sale  and  took  it ;  but 
that  was  under  a  will  under  which  the  land  was  directed 
to  be  sold  at  all  events,  and  therefore  it  was  considered  for 
that  purpose  as  if  it  had  been  sold,  and  that  the  legacy 
duty  attached.  [Parke,  B. — There  is  no  doubt  upon  the  se- 
cond question  raised  for  argument,  as  to  the  money  raised 
by  the  sale  of  the  land, — ^that  which  was  actiially  sold, — ^the 
legacy  duty  is  clearly  payable  on  that.  Lord  Abinffer,  C.  B. 
— The  question  now  is,  whether  the  testator  did  or  did 
not  give  to  the  trustees  an  option  whether  they  would  sell 
or  not  ?  That  is  the  only  point.]  The  trustees,  by  the 
discretionary  power  contained  in  this  will,  are  not  bound 
to  sell,  but  they  may,  if  they  please,  avoid  a  sale  altoge- 
ther. The  words  are,  "  And  the  said  testator  by  his  said 
will  farther  directed,  that  his  trustees  should  have  fidl 
power,  in  making  such  sales  as  in  the  said  will  are  directed, 
to  resort  to  either  public  or  private  sale,  and  to  buy  in 
at  public  sale  and  re-sell,  and  shoidd  also  have  the  discre- 
tion to  defer  any  sale  so  long  as  they  might  think  fit,  and 
of  causing  any  part  or  parts  of  his  the  said  testator^s  real 
or  personal  estates  to  be  valued  instead  of  being  sold,  and 
of  allotting  such  parts  to  any  or  either  of  his  the  said  tes- 
tator^s  children  at  the  amount  of  the  valuation,  as  a  part 
of  his  or  her  proportion  of  his  the  said  testator's  residuary 
estate,  but  to  be  considered  as  personal  estate/'  Now 
first,  as  to  the  words  '^  to  be  considered  as  personal  es- 
tate.'* Those  words  can  have  no  eflfect  whatever  here,  un- 
less in  legal  construction  it  be  personal  estate ;  the  testator's 
directing  that  it  shall  be  the  same  as  personal  estate  will 
have  no  weight ;  for  if  we  take  the  converse  of  the  pro- 
position, and  suppose  that  he  had  directed  that  personal 
property  should  be  considered  as  real  estate,  the  Court 
would  not  so  treat  it.     [Lord  Abinger,  C.  B. — He  could 
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not  withdraw  it  from  liability  to  legacy  duty  by  saying  it  Excfu  of  pteat, 
should  be  considered  as  real  estate ;  and  therefore  he  can- 
not say  it  shall  be  liable^  by  saying  it  shall  be  considered 
as  personal — ^that  is  your  argument.]  He  cannot  render 
it  less  liable  by  saying  it  shall  be  considered  as  real  estate^ 
nor  will  he  make  it  more  liable  by  saying  it  shall  be 
considered  as  personal  estate.  The  case  which  is  most  in 
point  on  this  question  is  that  of  In  re  Evans  [a).  There 
a  testator  devised  real  estates  to  trustees  for  the  benefit  of 
several  parties  for  life^  and  after  their  deaths  to  be  distri- 
buted amongst  their  children^  &c. ;  and  the  will  contained 
a  power  by  which  the  testator  directed  that  it  should  be 
lawful  for  the  trustees  to  sell  the  same  or  any  part  there- 
of, ''as  shall* appear  most  expedient  to  my  trustee  or  trus- 
tees for  the  time  being,  towards  the  management  of  my 
property  and  affairs.*'  Some  portion  was  sold  shortly  after 
the  testator's  death,  because,  being  suitable  for  building, 
it  was  advantageous  to  the  estate  to  sell  it :  and  the  re- 
mainder, after  being  subject  to  the  trusts  for  ten  years,  was 
sold  under  an  order  of  a  Court  of  Equity ;  and  it  was  held, 
that  the  money  arising  from  such  sale  was  subject  to  legacy 
duty.  That  maybe  considered  as  the  converse  of  the  case  of 
TTie  Attorney-  General  v.  Holford.  In  the  latter  case,  although 
the  land  was  directed  to  be  sold,  it  was  not  actually  sold, 
and  in  the  case  In  re  Evans,  although  there  was  a  discre- 
tion which  was  to  be  exercised  by  the  trustees,  it  was  ac- 
tually sold.  There  it  was  held  that  the  duty  did  not 
attach ;  because,  by  the  will,  the  land  was  not  to  be  sold  at 
all  events,  but  only  in  case  the  trustees  should  think  it 
most  beneficial  for  the  interest  of  the  parties  that  it  should 
be  sold.  In  that  case  the  Court  took  time  to  consider.  Lord 
Lyndkurst,  C.  B.,  saying  that,  according  to  his  then  opinion, 
it  was  not  necessary,  to  bring  a  case  within  the  words  of 
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E*eh.  of  PUatf  the  Ect  of  Parliajnent.  that  the  word  '^  directed''  should  be 
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found  in  the  will^  but  it  was  sufficient  if  it  was  the  object 

of  the  will^  and  the  obvious  intention  of  the  testator^  that  a 
sale  should  be  effected ;  that  was  the  principle  of  the  two 
cases  cited  in  the  argument^  {The  Attorney-General  y.  Hoi' 
fordy  and  the  case  of  The  Advocate'General  v.  Ramsay^s 
Trustees  (a),  which  occurred  in  the  Courts  of  Scotland)/'- 
Lord  Lyndhurst  then  goes  on  to  say^  that  the  question  in 
that  case^  In  re  Evans,  was^  "  whether  there  was  such  an 
obvious  intention  and  such  a  necessity  for  a  sale  to  effect 
the  purposes  of  the  will,  as  that  a  sale  could  be  said  to  be 
directed/^  and  he  added,  that  no  case  had  hitherto  gone  so 
far  as  to  say  that  the  duty  was  payable,  when  there  was  not 
either  an  express  direction  to  sell,  or  a  manifestation  in  the 
will  of  the  intention  of  the  testator  that  there  should  be  a 
sale.  The  present  case  is  within  the  rule  there  laid  down. 
There  is  here  neither  a  direction  to  sell,  nor  does  it  appear, 
taking  the  whole  will  together,  that  there  was  a  necessity 
for  selling.  It  is  true,  that  at  the  commencement  of  the 
will  the  estates  real  and  personal  are  conveyed  to  the 
trustees,  upon  trust  at  such  times  as  they  might  think  expe- 
dient, to  sell,  convey,  or  otherwise  convert  into  money,  the 
same  or  any  part  thereof;  and  it  may  be  admitted,  that  if 
that  had  been  the  only  direction  relating  to  the  sale,  it  might 
be  well  said  there  was  an  express  direction  to  the  trustees 
to  sell, — ^in  short,  that  they  would  be  bound  to  sell  j  and 
therefore,  that,  although  by  an  arrangement  afterwards 
concurred  in  by  the  legatees,  they  might  have  been  content 
to  have  taken  certain  land  at  a  valuation,  still  the  legacy 
duty  would  have  attached,  according  to  the  decision  in  The 
Attorney-  General  v.  Holford.  But  if  the  subsequent  part  of 
this  will  be  looked  at,  it  will  be  found  that,  so  far  from  there 
being  any  positive  direction  to  sell,  there  is  the  largest  and 


(a)  Stated  in  a  note  at  the  end  of  the  case  In  re  Evans,  2  C.  M.  &  R.  224. 
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iridest  discretion  on  that  matter  given  to  the  trustees ;  not  ^'c^-  of  PUat^ 
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only  as  to  the  time  of  sale^  but  whether  they  shoidd  sell  at  all; 
and  it  does  not  appear  from  any  other  parts  of  the  will  that 
there  waa  any  necessity,  for  the  purpose  of  effecting  the 
intention  of  the  testator,  that  the  real  estate  should  be  sold ; 
but,  on  the  contrary,  that  it  was  sufficient  for  the  trustees 
to  make  a  valuation  and  an  allotment,  and  they  have  done 
so.  [Lord  Abinger,  C.  B. — ^We  will  hear  the  Crown  on 
the  subject.  You  give  up  the  point  as  to  the  property 
which  is  actually  sold?]  Wightman  assented,  saying  he 
would  not  argue  against  the  opinion  of  the  Court. 


The  Solicitor-General,  contra. — ^The  legacy  duty  is  pay- 
able upon  the  whole  of  this  property,  because  the  whole  of 
the  real  estate,  as  it  is  submitted,  is  irrevocably  directed  to 
be  sold  within  the  meaning  of  the  act  of  Parliament.  The 
question  is,  whether,  upon  the  whole  context  of  the  will,  the 
trustees  were  bound  to  sell ;  and  if  there  be  such  a  direction 
to  be  ascertained  &om  the  whole  context  of  the  will,  that  is 
sufficient ;  there  need  not  be  in  express  words  a  direction 
to  sell.  By  this  will,  the  testator  gave  to  his  executors  all  his 
real  and  personal  estate,  upon  trust  at  such  times  as  they 
might  think  expedient  to  sell,  convey,  or  otherwise  convert 
into  money  the  same  or  any  part  thereof ;  up  to  that  point 
there  is  an  absolute  direction  to  sell.  The  testator  then, 
after  the  directions  as  to  the  two  sums  of  20,000/.  and 
30,000/., — ^which  are  not  material  to  the  present  inquiry, — 
directed  that  all  the  residue  of  his  estate  should  be  invested 
as  it  should  be  realized,  and  should  be  divided  amongst  all 
his  children,  in  such  shares  and  proportioiis,  that  his  son 
then  bom  should  take  four  shares,  and  (applying  the  direc- 
tion to  the  facts  which  did  happen)  that  his,  the  said  testa- 
tor's daughters,  should  take  two  shares  each ;  that  is,  that  it 
should  be  divided  into  twelve  parts,  four  of  which  were  to 
go  to  the  son,  and  two  to  each  of  the  four  daughters. 
Now  this  is  an  express  direction  to  convert  into  personalty, 
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Exeh,  of  Pleat,  for  the  puTDOse  of  a  distribution ;  it  is  a  disposition  of 
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the  fund  absolutely  inconsistent  with  anything  but  con- 
verting the  whole  into  money.  And  then  there  is  this 
important  direction — '^that  in  the  event  of  any  of  his, 
the  said  testator's  children^  dying  imder  the  age  of  twenty- 
one  years^  and  without  issue,  his  or  her  legacy  or  share 
should  be  considered  as  having  lapsed.^'  There  is  the  ex- 
pression '^legacy  or  share/'  all  pointing  to  personal  estate. 
And  then  there  is  the  further  direction,  which  is  also 
extremely  important,  —  "  that  in  case  any  of  his  the 
said  testator's  daughters  should  marry  under  the  age  of 
twenty-one  years,  his  trustees  should  settle  her  fortune 
upon  such  trusts,  for  the  benefit  of  herself  and  her  issue, 
and  with  the  like  trusts  and  remainders  over  for  his  the  said 
testator's  other  children,  as  were  specified  in  the  will  of  his 
the  said  testator's  father,  with  respect  to  certain  bequests  of 
personal  property  to  the  sisters  of  the  said  testator  therein 
contained."  The  case  then  proceeds, — ^^  And  the  said 
testator  by  his  said  will  directed,  that  the  said  trustees 
should  have  the  discretion,  during  the  minorities  of  his  the 
said  testator's  respective  children,  of  applying  any  part  of 
the  income  of  their  respective  fortunes  for  their  mainten- 
ance and  education,  and  that  in  such  way  and  by  such 
hands  as  they  his  said  trustees  should  think  fit ;  and  also 
of  advancing  any  parts  not  exceeding  one-half  of  the  capital 
of  the  respective  fortunes  of  his  the  said  testator's  children, 
for  establishing  the  said  children  in  marriage  or  otherwise 
in  life."  That  is  a  disposition  which,  unless  there  is  some 
provision  made  afterwards  to  control  it,  never  can  be  car- 
ried into  effect  until  the  estate  has  been  converted  into 
money ;  because  no  one  can  tell  what  the  child's  fortune  is, 
nor  consequently  what  half  a  child's  fortune  is,  imtil  the 
whole  property  has  been  converted  into  money.  Then  comes 
that  passage  of  the  will,  which  is  supposed  to  have  totally 
altered  that  which  before  was  quite  clear — ^namely,  the 
power  of  allotment ;  but  it  is  submitted  that  the  allotment 
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there  intended  was  a  mere  temporary  allotment  for  con-  Exch.  of  puat, 
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venience,  and  waa  not  intended  to  interfere  with  the  direc- 
tion eventnally  to  sell.  The  wiU  directs,  that  the  trustees 
shall  have  power,  in  making  such  sales,  to  resort  either  to 
public  or  priTate  sale,  and  to  defer  any  sale  so  long  as  they 
might  think  fit, — ^'  and  of  causing  any  part  or  parts  of  his 
the  testator^s  real  or  personal  estate  to  be  valued  instead  of 
being  sold,  and  of  allotting  such  parts  to  any  or  either  of 
his  the  said  testator's  children,  at  the  amount  of  the  valu- 
ation, as  a  part  of  his  or  her  proportion  of  his  the  said 
testator's  residuary  estate,  but  to  be  considered  as  personal 
estate,  and  subject  to  the  trusts  in  the  said  will  declared, 
respecting  such  proportions  of  residuary  estate.''  It  is 
said  that  it  is  not  competent  to  a  party,  by  saying  that  real 
estate  shall  be  considered  as  personal,  to  give  it  that  nature. 
It  is  true  you  cannot  impress  on  real  estate  the  character 
of  descendibility  according  to  the  rules  applicable  to  personal 
estate ;  but  it  is  done  in  effect  every  day  in  settlements  and 
wills,  by  directing  the  real  estate  to  be  sold,  and  the  proceeds 
paid  over ;  it  then  becomes  impressed  with  the  character 
of  personalty,  and  though  the  person  who  is  entitled  to  the 
absolute  interest  may  say  he  will  take  it  in  its  present  state, 
the  character  of  personalty  attaches  to  it :  that  is  the 
meaning  of  this  will,  and  the  Court  will  give  effect  to  the 
intention  of  the  testator.  Having  before  laboriously  di- 
rected that  all  his  estate,  both  real  and  personal,  shoidd 
be  turned  into  money,  the  testator  says,  "  You  may  defer 
the  sale  as  long  as  you  please,  and,  instead  of  selling  it 
all  at  once,  you  may  allot  Black  Acre  as  of  the  value  of 
10,000/.,  and  that  will  conclusively  fix  the  party  to  whom 
it  is  allotted,  whether  it  will  produce  10,000/.,  or  20,000/.  ; 
but  it  is  still  to  be  taken  as  personal  estate,"  which  must 
mean  that  it  shall  all  eventually  be  sold.  The  testator 
had  said  previously,  that  in  the  event  of  any  of  his  children 
dying  under  twenty-one  and  without  issue,  their  legacies  or 
shares  should  be  considered  as  having  lapsed.     Now,  sup- 


134 


CASES  IN  THE  EXCHEQUER^ 


Attorney- 
General 

V. 

Mangles. 


Etch,  of  Pleat,  pose  his  8on  had  married  at  the  age  of  nineteen,  and  had 
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issne  two  sons,  did  the  testator  intend  that  the  trustees 
should  have  the  option  of  saying  whether  a  second  son,  if 
he  left  one,  should  be  a  beggar,  or  be  worth  45,000/.  ? 
That  consequence  must  follow,  by  adopting  the  con- 
struction contended  for  on  the  other  side.  There  never 
was  an  instance  in  which  a  power  was  given  to  a  trustee, 
and  certainly  not  any  in  which  a  power  was  given  by  im- 
plication, to  say  whether  or  not  property  should  be  invested 
with  the  character  of  realty  or  personalty,  thereby  affecting 
the  rights  of  the  children  of  the  party  creating  the  trusts. 
Moreover,  it  is  to  be  observed,  that  the  shares  of  the 
daughters  are  directed  to  be  settled  in  the  same  mode  in 
which  the  shares  of  the  testator's  sisters'  property  were 
settled  under  the  will  of  their  father.  And,  by  that  will, 
the  fortune  of  each  daughter  was  to  be  settled,  so  that 
each  daughter  took  it  for  her  life,  remainder  to  the  husband 
for  his  life,  in  case  she  married,  and  afterwards  to  the 
children  of  the  marriage.  Now  suppose,  under  such  a 
settlement,  a  child  had  died  in  the  lifetime  of  its  parent, 
leaving  issue ;  the  share  of  a  child  so  dying  would  have  gone 
amongst  all  the  issue  as  personal  estate.  How  coidd  that 
be  done,  if  this  is  to  be  taken  as  real  estate  ?  It  could 
only  be  done  by  directing  it  to  be  sold,  as  it  is  here 
originally  done.  Besides,  what  estate  did  any  party  take 
in  this  property  which  was  to  be  allotted  ?  Would  they 
take  a  fee-simple,  or  what  estate  ?  As  to  that,  there  is  no 
direction  what  estate  the  parties  to  whom  it  may  be  con- 
veyed are  to  take.  In  the  case  In  re  Evans,  this  difficulty 
did  not  arise ;  because  there  the  will  directed  the  property 
to  be  divided  into  three  shares  for  three  parties,  who  were 
each  to  take  for  life,  and  after  their  death,  it  was  to  be 
amongst  all  their  children  as  tenants  in  common,  and 
their  respective  heirs,  executors,  administrators,  and  assigns. 
It  must  be  borne  in  mind,  that  up  to  the  clause  of  al- 
lotment, the  trusts  of  the  will  were  to  convert  the  whole 
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estate^  both  real  and  personal^  into  money,  and  to  divide  Exch,  of  pum, 
it  into  certain  proportions  amongst  his  five  children ;  but 
then  the  testator  says,  that  may  be  inconvenient,  as  the 
children  are  under  age,  and  it  will  be  necessary  to  settle 
what  some  particular  party  is  to  have  before  that  can  be 
done ;  and  then  he  obviates  any  difficulty  by  saying,  that 
the  trustees  may  allot  one  or  more  of  the  estates  of  the 
shares  of  each  party,  but  still  to  be  considered  as  personal 
estate,  and  subject  to  the  trusts  declared  as  to  the  residuary 
estate.  Unless  the  Court  hold  this  to  be  a  direction  that 
the  estate  is  to  be  turned  into  money,  they  must  strike 
out  of  the  will  the  words  "  to  be  considered  as  personal 
estate,  and  subject  to  the  trusts  in  the  will  declared,  re- 
specting the  residuary  estate/'  If  there  be  something  in 
a  will  which  can  have  no  meaning,  then,  undoubtedly,  it 
may  be  struck  out ;  but  here  these  words  may  have  a  very 
rational  meaning,  if  it  be  considered  as  a  direction  that 
the  estate  shall  be  converted  into  money.  [Parke,  B. — 
In  the  other  point  of  view,  you  must  strike  out  the  words 
"  and  of  causing  any  part  or  parts  of  the  testator's  real 
or  personal  estate  to  be  valued  instead  of  being  sold/'] 
That  woidd  not  be  necessary.  Instead  of  being  sold, 
they  are  to  cause  it  to  be  valued  at  the  time  of  al- 
lotting it,  which  otherwise  they  would  have  no  right  to 
do.  [Alderson,  B. — ^What  do  you  say  to  this  clause — 
"  And  in  case  of  any  such  allotment,  then  they  shall  have 
the  power  of  leasing  and  managing  such  respective  allot- 
ments during  the  minorities  of  his  the  testator's  children ;" 
that  is,  during  the  minority  of  the  child  to  whom  it  is 
allotted.]  After  the  allotment,  the  trust  would  be  entirely 
altered;  and,  during  the  minority,  the  will  gives  an  express 
power  of  leasing  and  managing  the  estate.  [Lord  Abinger, 
C.  B. — The  power  of  allotting  the  estate,  and  of  managing 
it,  and  of  granting  leases  after  it  is  allotted,  is  inconsistent 
with  saying  it  shall  be  considered  as  personal  estate.]     It 
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power  of  managing  and  leasing,  and  so  on,  until  a  final 

division  is  made.  By  the  terms,  "  to  be  considered  as 
personal  estate,'^  the  testator  intends  that  it  shall  be  so 
considered  for  the  purposes  of  the  descendible  quality 
of  personal  estate.  [Lord  Abinffer,  C.  B. — Which  he 
cannot  do.]  He  coidd  do  so  by  directing  it  to  be  con- 
verted into  personalty.  [Parke,  B. — But  he  says  it  is 
not  to  be  sold  if  the  trustees  choose  to  have  it  valued 
and  allotted.  Then  you  have  two  contradictory  direc- 
tions.] All  the  testator  means  is,  that  it  is  not  to  be 
sold  at  the  time  of  the  allotment.  He  expressly  says,  in 
the  former  part  of  the  will,  that  the  whole  shall  be  con- 
verted into  money,  and  that  the  money  shall  be  divided 
into  certain  proportions  amongst  his  children ;  and  then  he 
says,  it  may  be  necessary  to  ascertain  what  the  share  of 
each  child  is  before  it  has  been  all  converted  into  money, 
and  that  the  trustees  may  allot  a  portion  of  the  estate ;  but 
still  it  is  to  be  considered  as  personal  estate.  To  give  a 
different  construction,  it  would  be  necessary  to  imagine 
that  the  testator  intended  to  give  to  the  trustees  the  ex- 
traordinary power  of  deciding  as  to  the  rights  of  the  unborn 
issue  of  his  children;  because  it  is  quite  clear  that  upon  any  of 
them  marrying  and  dying  under  twenty-one  and  lea\ing 
issue,  the  rights  of  that  issue  would  entirely  depend  on  the 
discretion  which  the  trustees  might  exercise.  According  to 
such  a  construction,  the  trustees  might  have  the  right  of 
saying,  that  the  eldest  son  should  take  90,000/.,  and  the 
second  son,  if  there  were  one,  should  take  not  a  farthing,  or 
that  they  should  take  it  equally  between  them,  which  never 
could  have  been  the  intention  of  the  testator.  He  never 
could  have  intended  to  confer  such  a  power.  That  seems 
to  be  one  of  the  best  clues  to  guide  the  Court  in  construing 
this  will ;  and  which  will  lead  to  the  conclusion,  that  the 
whole  was  to  be  considered  as  allotted  to  be  sold,  whatever 
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might  be  the  intermediate  division  which,   for  the  con- 
venience of  the  parties,  might  be  made  of  it. 

Wightmafiy  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^It  is  admitted  on  all  hands  that 
for  that  portion  of  the  estate  which  was  sold  under  the  di- 
rection of  the  will,  the  legacy  duty  is  payable.  The  ques- 
tion as  to  the  remainder  appears  to  me  to  turn  upon  a  very 
narrow  ground,  which  is,  whether  the  trustees  had  a  dis- 
cretion or  not.  Now  the  argument  of  the  Solicitor  Gene- 
ral amounts  to  this,  that  certain  cases  may  occur  in  which 
it  would  be  extremely  difficult  to  exercise  that  discretion : 
but  I  think  we  are  not  to  judge  by  that  very  nice  disquisition 
of  cases  which  may  possibly  occur.  The  trustees  certainly 
have  a  discretion  which  they  may  exercise,  and  exercise 
within  the  intention  of  the  testator,  in  many  cases.  It 
appears  to  me  that  that  discretion  distinguishes  this  &om  the 
case  decided,  where  there  was  no  such  discretion  [a).  Cases 
may  equally  be  put  where  it  would  be  highly  probable  that 
they  would  exercise  a  discretion  not  to  sell.  Having  that 
discretion,  I  think  we  cannot  consider  that  before  they  had 
exercised  a  discretion  to  sell,  and  so  to  convert  the  estate 
into  personalty,  the  legacy  duty  attached.  I  think,  there- 
fore, the  judgment  must  be  against  the  Crown. 

Parke,  B. — ^The  Crown  is  clearly  entitled  to  the  legacy 
duty  on  the  part  of  the  estate  which  is  sold;  the  remaining 
question  is  whether,  taking  all  the  will  together,  this  is  a 
direction  to  the  trustees  to  convert  the  estate  into  money; 
or  whether  it  is  realty  left  in  their  discretion,  not  to  convert 
it  into  money,  but  to  leave  it  as  land  ?  According  to  the 
authority  of  The  Advocate  General  v.  Ramsay's  Trustees ,  the 
words  of  discretion  may  be  so  controlled  as  to  show  they  are 
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(a)  Probably  referring  to  The  Attorney- General  v.  Holford. 
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Each,  of  Pleas,  directory.     It  they  are  directory,  the  legacy  duty  would 

attach  under  the  act.  The  question  here  is,  whether  they 
are  directory  or  not?  It 'seems  to  me  that  a  discretion  is 
clearly  given  to  the  trustees  not  to  sell  in  certain  cases ; 
the  will  provides,  that  they  may  have  full  power  of  making 
such  sale,  and  to  resort  to  a  public  or  private  sale;  it  gives 
them  a  power  of  re-selling,  or  of  deferring  any  sale ;  and  of 
causing  any  part  of  the  testator^s  real  or  personal  estate  to 
be  valued,  not  before  sold,  but  instead  of  being  sold.  I 
admit  there  may  be  some  difficulty  in  what  follows,  that  it 
shall  be  treated  as  personal  estate,  and  subject  to  all  the 
trusts  in  the  will ;  that  may  make  it  difficult  in  some  cases 
for  the  trustees  to  comply  with  the  directions  given  in  this 
part  of  the  will ;  at  the  same  time,  I  cannot  think  that 
that  affects  their  discretion  in  certain  cases  to  sell  or  not 
to  sell,  as  they  think  fit :  and  if  they  think  fit  not  to  sell, 
inasmuch  as  they  have  a  discretion  to  sell  or  not,  the  legacy 
duty  does  not  attach. 


Alderson,  B. — It  is  clear,  according  to  the  case  of  The 
Advocate  General  v.  Ramsay's  Trustees^  that  if  there  be 
words  of  discretion,  they  may  be  controlled  by  the  other 
words  of  the  will,  so  as  to  shew  that  they  are  only  in  sem- 
blance words  of  discretion,  and  in  reality  words  of  directum. 
But  it  does  not  appear  that  the  words  of  this  will  are  of  the 
latter  description.  In  the  simple  and  plain  sense  they  are 
words  of  discretion;  and  although,  as  the  Solicitor  General 
ai^es,  it  would  be  difficult  to  carry  that  discretion  into  effect 
in  certain  ingenious  cases  which  he  has  put,  to  which  I  agree, 
yet  it  is  possible  to  conceive  that  those  ingenious  cases  may 
never  occur  at  all.  The  testator  might  mean  to  give  a  discre* 
tion,  for  the  purpose  of  enabling  the  trustees,  in  case  they 
saw  the  probability  of  such  a  case  arising,  to  sell  in  order  to 
get  rid  of  the  difficulty ;  but  in  case  the  circumstances  and 
time  were  such  as  were  not  likely  to  raise  that  difficulty, 
then  to  take  the  other  branch  of  the  alternative,  and  allot 
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the  real  estate.   Unless  you  can  shew  that  at  all  events  the  Erch.  of  piea», 

discretion  is  taken  away,  it  does  not  come  within  the  au-     >.     ^      ^ 

thority  of  The  Advocate  General  v.  Ramsay's  Trustees.     It     Attorney- 

seems  to  me  that  many  cases  might  be  put,  in  which  it 

would  be  obviously  the  duty  of  the  trustees,  in  the  exercise 

of  a  sound  discretion,  to  allot  this  as  land.     If  that  be  so, 

the  words  of  the  will  are  to  have  their  natural  import  and 

eflfect ;  that  is  to  say,  the  words  of  discretion  shall  mean 

that  the  trustees  have  a  discretionary  power.     Then  it  is 

quite  clear  the  legacy  duty  is  not  to  attach. 

Judgment  for  the  defendants. 


Isaac  v.  Belcher  and  Others. 

X  ROVER  against  the  defendants,  who  were  and  who  de-  Tn  an  action  of 

fended  as  assignees  of  a  bankrupt.     Pleas,  first,  not  guilty;  thauhe  pfamUff 

2ndly,  a  denial  of  the  plaintiff 's  property  in  the  goods ;  "^^^^^^  PJ|*". 

upon  which  issues  were  joined.     Upon  the  trial  before  "»"« the  right 

T-i^j.  /^-r»  -IT        T  «••  /.         1  of  the  plaintiff 

Lord  Abinger,  C.  B.,   at  the  London  Sittings  after  last  to  the  posses- 
Michaelmas  Term,  the  plaintiff  having  proved  a  conversion  "^  "^^  ^^  against 
by  the  defendants,  and  that  the  goods  were  his  property,  the  defendant, 
the  defendants^  counsel  opened  a  case  shewing  that  the  the  conversion. 

Therefore 

goods  in  question  had  been  for  a  considerable  time  before  in  an  action  W 
and  at  the  time  of  the   bankruptcy,   in  the  possession,   ^^^\^]^^^^^^^l 
order,  and  disposition  of  the  bankrupt  as  reputed  owner,  bankrupt,  such 

a  plea  lets  in 

With  the  plaintiff  s  consent ;  and  that  thereupon  the  de-  evidence  ihat 
fendants,  as  assignees  of  the  bankrupt,  had  sold  the  goods  the  fime  of*the 
under  the  authority  of  the  6  Geo.  4,  c.  16,  s.  72.  The  plain-  bankruptcy. 

•^  '  '  ^      ^        were  within 

tiff's  counsel  contended  that  this  defence  was  not  admis-   the  order  and 
sible  on  these  pleadings,  but  that  it  ought  to  have  been  the  bankrupt, 
specially  pleaded  in  confession  and  avoidance,  and  the  Lord  owire^r"?atcord- 
Chief  Baron  being  of  this  opinion,  excluded  the  evidence,  '"« to  the 

6  Geo.  i-,  c.  16, 

and  the  plamtiff  had  a  verdict.     Li  Hilary  Term,  Kelly  s.  72),  and  that 

the  defendants 
thereupon,  as 
assignees,  sold  the  goods. 
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on  the  authority  of  the  cases  of  Owen  v.  Knight  {a),  and 
Butler  V.  Hobson  (A). 

Barstow  now  shewed  cause. — ^The  proposed  defence  was 
consistent  with  the  plaintiff's  right  of  property  in  the  goods, 
although,  if  established  in  fact,  it  supplied  a  legal  answer  to 
the  action.  Being  consistent  with  the  plaintiff's  right  of 
property,  the  defence  was  a  justification  of  the  conversion, 
and  therefore  comes  under  the  description,  in  pleading,  of 
a  confession  and  avoidance.  It  is  usual  to  plead  such  a 
defence  :  at  least  the  form  of  such  a  plea  is  to  be  found  in 
the  books  of  precedents.  But  although  it  has  been  usual  to 
plead  it,  if  the  effect  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
8.  72,  was  to  divest  the  property  of  the  owner  of  the  goods, 
and  vest  it  in  the  assignees,  it  must  be  conceded  that  a 
plea,  denying  the  plaintiff's  right  of  property  in  the  goods, 
would  let  in  the  proposed  defence.  But  it  will  be  seen  that 
the  act  only  gives  a  power  of  sale;  and  that  until  that 
power  has  been  exercised,  the  property  of  the  owner  of  the 
goods  is  never  divested :  and  when  divested,  it  passes,  not 
to  the  assignees  themselves,  but  to  the  purchaser  of  the 
goods.  ITie  72nd  section  provides,  ^^  that  if  any  bankrupt, 
at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition,  any  goods  or  chattels,  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  owner,  the  Commissioners  shall 
have  power  to  sell  and  dispose  of  the  same  for  the  benefit 
of  the  creditors  under  the  commission ;"  so  that  the  assig- 
nees, by  this  section,  have  a  power  like  that  of  the  Com- 
missioners. The  property  itself  never  vested  in  the  Com- 
missioners.    It  was  passed  by  them  to,  and  remained  in,  the 


(fl)  4  Bing.  N.  C.  54 ;  5  Scott,  (h)  4  Bing.  N.  C.  290;  5  Scott, 

307.  798. 
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proTisional  assignee,  in  eases  before  the  1  &  2  Will.  4,  c.  56,  E*eh.  of  pitat, 

when  it  was  assigned  to  the  creditor's  assignees ;  and  in 

cases  since  that  statute,  the  property  passes  by  the  mere 

appointment  of  the  assignees.     But  these  instruments  only 

pass,  and  only  could  pass,  the  property  of  the  bankrupt 

himself.     Section  72  of  the  6  Geo.  4,  c.  16,  gives  the  power 

of  sale  to  the  Commissioners  in  cases  of  reputed  ownership, 

and  no  doubt  that  power  passes  to  the  assignees ;  but  still 

the  right  of  property  does  not  vest  in  them.     They  are  for 

this  purpose  like  a  person  to  whom  a  power  is   given, 

although  the  legal  estate  is  not  vested  in  him.     Such  a 

person  may  exercise  the  power,  and  so  divest  that  out  of 

one  into  another,  which  never  passes  intermediately  through 

himiself.     The  case  of  Owen  v.  Knight  is  distinguishable 

from  the  present,  as  there  the  defendant  claimed  imder  one 

who  derived  title  from  the  plaintiff  himself.     In  Butler  v. 

Hobson,  the  objection  does  not  appear  to  have  been  taken 

on  the  form  of  the  pleading. 

Kelly  and  Whateley,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  think,  upon  the  authority  of 
the  case  in  the  Common  Pleas,  that  I  was  wrong  in  exclud- 
ing this  defence. 

Par&e,  B. — ^The  plea,  that  the  plaintiff  was  not  possessed, 
in  this  form  of  action,  puts  in  issue  the  right  of  the  plain- 
tiff to  the  possession  of  the  goods,  as  against  the  defendant, 
at  the  time  of  the  conversion.  The  proposed  defence 
went  to  shew  that  as  against  the  assignees,  the  plaintiff 
was  not  entitled  to  the  possession. 

The  other  Barons  concurred. 

Rule  absolute. 
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Exeh.  of  Pleai, 
1839. 


Wallis  v.  Haerison. 

c 


Lands  were  de    v>/ASE  for  an  injury  to  the  plaintiff  ^s  reyersionary  in- 

mised  to  A.  and    .  ,.  ■,  /•ii»^i  *•  ni*^  ^ 

B.  his  wife  for  terest  in  a  close  of  land  in  the  occupation  of  his  tenant. 
^  ears?  rtfter-  '^^  defendant  pleaded  (amongst  other  things)  that  the 
wards  granted  a  reversion    in    the    said   close   or    parcel   of   land^   with 

lease  of  them 

to  c.  for  nine  the  appurteuauces^  did  not  at  the  said  time  when  Sec., 
in  an 'action  '  *"^^  ^^  docs  uot,  belong  to  the  Said  plaintiff^  modo 
brought  by  A.     gt  formd.     At  the  trial  before  Alderson,  B.,  at  the  last 

alone,  for  an  ^  '        ' 

injury  to  his  assizes  for  the  county  of  Durham^  it  was  proved  that  the 
interest,  that  land  in  question  had  been  demised  by  the  dean  and 
Sat*the*re-**°  chapter  of  Durham  to  the  plaintiff  and  his  wife  for  twenty- 
version  be-  pne  years,  renewable  every  seven  years  on  payment  of  a 
was  well  sup.  fine  for  such  renewal.  The  plaintiff  had  granted  a  lease 
^at^the^ife  ^^^  ^^^  term  of  nine  years  to  the  tenant  in  possession.  It 
jo*ined"hi  the  ^^  objected  at  the  trial  that  the  action  was  improperly 
action ;  but  brought  by  the  plaintiff  alone,  without  joining  the  wife,  and 

that  even  if  .t_-ii--i  'i-i 

she  ought,  the  that  the  defendant  was  entitled  to  a  verdict  upon  the  above 
have^^bcen****"*^  issuc.  The  learned  Judge  overruled  the  objection,  and 
taken  by  plea     the  jury  fouud  for  the  plaintiff;  his  Lordship  giving  the 

defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  wife  ought  to  have  been  joined 
in  the  action. 


Alexander  now  moved  accordingly. — ^The  question  is,  whe- 
ther, where  an  estate  is  granted  to  a  man  and  Ins  wife,  and 
he  brings  an  action  for  an  injury  to  the  reversion,  he  ought 
to  join  the  wife :  and  it  is  submitted  that  he  ought. — He 
dted  Roper  on  the  Law  of  Husband  and  Wife,  Vol.  1,  p.  173, 
as  to  the  interest  of  the  husband  in  respect  of  the  chattels 
real  of  the  wife ;  and  Co.  Lit.  46,  b,  where  it  is  said, — ''  K 
a  man  be  possessed  of  a  term  of  forty  years  in  right  of  his 
wife,  and  makes  a  lease  for  twenty  years,  reserving  rent, 
and  dies,  the  wife  shall  have  the  residue  of  the  term,  but 
the  executors  of  the  husband  shall  have  the  rent,  for  that 
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it  was  not  incident  to  the  reversion,  for  that  the  wife  was  Exeh.  of  PUan, 
not  a  party  to  the  lease/'     [Lord  Abing&r,  C.  B.— The    ^  ^^'  . 
husband  is  seised,  though  another  person  is  seised  with       Wallis 
him.]     The  injury  is  done  to  that  in  which  they  have  both      Harrison. 
an  interest;  and  therefore  they  ought  to  sue  jointly. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Lord  Abinoer,  C.  B. — ^We  have  considered  this  case, 
and  have  oome  to  the  conclusion  that  there  is  no  ground 
for  the  objection,  that  the  wife  ought  to  have  been 
j<nned  in  the  action ;  and  we  are  also  of  opinion,  that  if 
the  objection  were  a  valid  one,  it  should  have  been  taken 
hj  plea  in  abatement. 

Rule  refused. 


Weeton  and  Others  r.  Woodcock  and  Others. 

V/OWLING  had  obtained  a  rule  to  shew  cause  why  an  The  first  count 
(nrder  of  Maule,  B.,  for  striking  out  one  of  two  counts  in  ?,  casrsct*"**" 
the  declaration  in  this  cause,   should  not  be  rescinded,  ^o^th  certain 

'  deeds  whereby 

The  declaration  was  in  case,  and  the  first  count  stated,  that  the  plaintiffs 

were  entitled 

by  a  certain  indenture  (stating  the  parties  and  date)  made  to  a  factory, 
in  the  lifetime  of  one  Philip  Newton,  the  plaintiflfs  and  r^^Jn'j'anT""" 
Newton  demised  to  one  J.  F.  Taylor,  his  executors  and  toiler,  and 

*^  complained  that 

administrators,  a  certain  building  or  factory,  situate  &c.,  the  defendants 

.■t  J  j.j_        ^     1  J   j_i  •      ^1  •         had  disannexed 

then  used  as  a  cotton  factory,  and  then  in  the  possession  ^^  removed 
and  occupation  of  the  said  J.  F.  Taylor,  and  the  ware-  |I|«  *><>***^';  ^''°°* 

*  J       ^  the  premises, 

house,  counting-house,  engine  and  engine-house,  &c.  &c.,  and  converted 

and  disposed 

implements,  tackle,  furniture,  and  machinery,  then  the  ofit  to  their 
pn^erty  of  the  plaintiffs  and  Newton,  to  the  said  factory  ^jjjury^of  the  * 

plaintiff's  re- 
version.   The  second  count  was  in  trover  for  the  same  boiler.    Quarts  whether  the  allowance  of 
two  couats  was  in  violation  of  the  rule  of  H.  T.  4  Will.  4  % 
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Exch.  of  Pleas*  and  steam-engine  belonging,  and  therewith  then  used  and 

-     enjoyed,  &c.  &c. ;   to   hold  the   same   to  the  said  J.  F. 

Weeton       Taylor,  from  the  12th  day  of  May  then  next,  for  the  term 

Vm 

Woodcock,  of  seven  years.  The  declaration  then  set  out  covenants 
by  J.  F.  Taylor  to  repair  the  premises,  to  keep  up  a  good 
steam-engine,  with  a  boiler  of  beaten  iron  of  certain 
dimensions,  and  at  the  end  of  the  term  to  leave  and  deliver 
up  possession  of  the  premises  and  all  the  things  therein 
in  good  repair,  or  pay  the  lessors  the  value  of  such  as  were 
not  so  left ;  and  a  proviso  for  re-entry,  in  case  of  the  bank- 
ruptcy of  Taylor,  or  non-performance  of  the  covenants.  It 
then  alleged  the  entry  of  Taylor,  and  that  he  continued  in 
possession  of  the  premises  until  the  term  was  determined 
*  by  the  plaintiffs,  after  the  death  of  Newton,  by  reason  and 

in  consequence  of  the  bankruptcy  of  Taylor,  and  the  non- 
performance of  the  covenants.  Averment,  that  before  and 
at  the  time  of  the  sajd  determination  of  the  said  term,  a 
certain  steam-engine  boiler,  theretofore  annexed  to,  set  up, 
and  placed  on,  the  said  demised  premises  by  the  said  J.  F. 
Taylor,  remained  and  continued  so  annexed  and  set  up 
and  placed,  after  the  making  of  the  said  indenture,  and 
during  the  said  term,  and  was  used  for  working  the  said 
demised  steam-engine,  and  was  proper  and  necessary  for 
the  working  of  the  same,  and  at  the  time  of  the  determin- 
ation of  the  said  term,  was  the  only  boiler  on  the  demised 
premises  capable  of  supplying  the  engine  with  steam ; 
and  by  reason  of  the  premises,  the  plaintiffs  had  become 
entitled  to  the  said  steam-engine  boiler,  and  the  same 
ought  to  have  remained,  and  been  continued  and  left  on 
the  demised  premises,  and  not  to  have  been  disannexed  and 
removed  therefrom  without  the  licence  and  consent  of  the 
plaintiffs.  Breach,  that  the  defendants,  intending  to  injure 
the  plaintiffs,  and  to  deteriorate  their  estate  and  interest  in 
the  premises,  and  to  diminish  the  value  of  the  said  factory 
and  steam-engine,  and  to  deprive  the  plaintiffs  of  the  value 
and  benefit  of  the  said  steam-engine  boiler,  wrongfrdly,  and 
without  the  licence  or  consent  of  the  plaintiffs,  and  against 
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their  wiD,  disannexed  and  removed  the  said  steam-engine  ^^*-  </  ^^«. 

1839 
boiler  from  the  said  demised  premises,  and  converted  and  - 

duposed  thereof  to  their  oum  use,  whereby  the  estate  and       Weeton 

interest  of  the  plaintiffs  in  the  said  factory,  with  the  appur-     Woodcock. 

tenances,  was  then  greatly  injured  and  deteriorated. 

The  second  count  was  in  trover  for  steam-engine  boilers. 

Crompton  shewed  cause. — ^These  counts  ought  not  to  be 
allowed  together.  The  object  of  the  first  count  is  to  shew, 
I^  deducing  a  long  title  through  deeds,  &c.,  to  the  steam- 
engine,  that  the  boiler  became  the  property  of  the  plain- 
tiffs, and  that  the  defendants  disannexed  and  converted  it. 
That  is  in  substance  the  same  as  the  count  in  trover,  only 
expanded  into  a  long  statement  of  title.  It  may  as  well 
be  said  that  two  counts  in  trespass,  one  for  removing 
fixtures,  and  the  other  de  bonis  asportatis  in  respect  of  the 
same  fixtures,  might  be  joined.  This  is  not  in  fact  an  action 
for  any  injury  to  the  reversionary  estate  of  the  plaintiffs, 
although  the  first  coimt  alleges  a  prejudice  to  the  reversion : 
it  is  for  removing  and  disposing  of  the  boiler  to  the  de- 
fendant's own  use.  The  injury  is  in  the  removal;  the  rest 
is  only  special  damage.  [Alderson,  B. — ^The  whole  cause 
of  action  in  the  second  count  may  be  given  in  evidence 
under  the  first,  and  something  more.]  Possibly  something 
more,  which  is  introduced  only  for  the  purpose  of  having  the 
two  counts,  but  which  in  fact  is  only  special  damage  resulting 
from  the  trespass.  [Parke,  B. — There  ought  undoubtedly 
to  be  a  distinct  subject-matter  of  complaint  applicable  to 
each  count.  But  if  the  plaintiff  wiU  undertake  to  say  that 
he  goes  also  for  the  subsequent  conversion  of  the  boiler 
when  severed — ^in  respect  of  which  he  would  recover  a 
different  measure  of  damages — ^he  may  have  both  coimts.] 
The  Court  then  called  on 

CowUng  in  support  of  the  rule. — These  counts  are  not 
in  apparent  violation  of  the  new  rule.    The  question  is 

VOL.  V.  L  M.  W. 
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Exch,  of  Pieai,  not  whether  the  boiler  mentioned  in  the  two  counts  is  the 

1839 
^  '^     same^   or  the   transaction  complained  of  the  same;  but 

Weeton  whether  the  plaintiff  may  not  shape  his  grieyance  in  two 
Woodcock,  different  modes^  though  it  respects  the  same  chattel  and 
the  same  transaction.  Mr.  Tidd  says  (a) — "  Although 
there  has  been  but  one  transaction  between  the  parties, 
yet  there  may  have  been  several  causes  of  action  arising 
out  of  it,  which  may  be  made  the  subject  of  several  counts. 
Thus,  in  an  action  on  the  case  against  the  sheriff,  one 
count  may  be  inserted  in  the  declaration,  for  not  taking 
the  defendant  when  he  had  an  opportunity,  and  another 
for  suffering  him  to  escape ;  for  there  might  have  been  a 
time  when  the  sheriff  might  have  made  the  arrest,  and  had 
not  done  so,  or  he  might  have  arrested  the  party,  and 
afterwards  suffered  him  to  escape."  [Alderson,  B. — The 
question  is,  whether  it  is  not  the  same  subject-matter  of 
complaint.]  That  question  depends  upon  the  meaning  to 
be  assigned  to  that  phrase  in  the  rule.  The  restriction  to 
one  count  was  introduced,  as  appears  firom  the  preamble, 
in  consequence  of  the  increased  power  of  amendment  given 
to  the  Judges  by  the  3  &  4  Will.  4,  c.  42,  s.  23  (A).  Now 
suppose  this  declaration  had  contained  one  of  these  counts 
only,  could  the  Judge,  at  the  trial,  have  amended  from  the 
one  to  the  other?  No  case  has  yet  gone  to  such  an 
extent.  In  Hitchman  v.  Walton  (c),  the  first  count  was 
for  removing  certain  fixtures  and  destroying  them,  and 
the  second  count  was  in  trover  for  fixtures ;  and  the  plain- 
tiff retained  his  verdict  on  both  counts.  [Maule,  B. — 
It  does  not  appear  that  the  counts  were  objected  to,  nor 
that  the  fixtures  were  the  same.]  The  case  shews  the 
practice  to  be  to  introduce  two  such  counts  together.  So, 
also,  two  counts  in  trover  by  assignees,  one  on  the  posses- 
sion of  the  bankrupt,  the  other  on  the  possession  of  the 


(a)  Tidd's  New  Pr.  218.  (b)  See  Jenkins  v.  Treloar,  1  M.  &  W.  15. 

(c)  4  M.  &  W.  409. 
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assignees^  have  been  allowed  at  chambers^  although  the  ExcK  of  Piea», 

1QQQ 

goods  were  the  same^  and  the  conversion  waa  laid  in  both  '   . 

counts  after  the  bankruptcy.  There  the  only  difference  weeton 
was,  that  the  first  count  contained  a  history  of  the  goods  Woodcock. 
up  to  the  bankruptcy,  which  was  altogether  superfluous. 
Here  there  are  distinct  matters  of  complaint :  in  the  second 
count  for  the  conversion  of  the  boiler, — ^in  the  first  for  the 
Temoval  of  the  same  boiler,  thereby  prejudicing  the  plain- 
tiff's property  in  the  factory.  [Parke,  B. — ^Why  not,  then, 
strike  out  the  latter  part  of  the  breach  in  the  first  count, 
which  alleges  a  conversion,  and  kfeep  the  count  in  trover, 
which  will  get  rid  of  the  whole  difiiculty?] 

Cowling  assented,  and  the  rule  was,  on  these  terms,  made 
absolute  on  payment  of  costs. 


Jackman  and  Another  v.  Cother. 

1  HIS  was  an  action  to  recover  the  sum  of  1/.  15^.  3d,  for  Where  a  Court 
damages  done  to  a  roller  of  the  plaintiffs  by  using  it  im-  ^ct  provided, 
properly,  and  75/.  5«.  for  the  hire  of  the  same  roUer.     The  '^«^  If  *"/  p^''- 

*      *       "^ '  son  should 

defendant  pleaded, — first,  that  the  roller  was  not  impro-  commence  any 

.  action  in  any 

perly  used,  and  to  the  other  coimts  non  assumpsit,  except  of  the  superior 
as  to  the  sum  of  1/.  for  the  hire  of  the  roUer,  which  the  ^n^^eisTle'-' 
defendant  paid  into  Court.     The  plaintiffs  took  it  out  and  8[<*'?k  ^[^^^ 

*  *  the  jurisdiction 

taxed  their  costs,  from  which  were  deducted  the  costs  of  the  of  the  Court  of 

,        .  Requests,  for 

other  issues.  any  debt  &c., 

which,  upon  the 
trial,  should  be 

Wordsworth  now  moved  for  a  rule  to  shew  cause  why  a  ^0""^  not  to 

amount  to  40*., 

suggestion  should  not  be  entered  on  the  roll  to  entitle  the  no  Judgment 
defendant  to  costs  imder  the  Gloucester  Court  of  Requests  J^^^  ont^' 

verdict,  and 
if  it  were  entered,  should  be  void,  and  the  defendant  should  have  costs : — Held,  that  a  defend- 
ant could  not  take  advantage  of  the  act  by  suggestion  on  the  roll,  but  was  bound  to  plead  it  in 
bar  of  the  action. 

L2 
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Jackman 

V. 
COTHER. 


Exeh.  nf  Pleat,  Act,  1  Will.  &  Mary  {a),  on  an  affidavit  that  at  the  time  of 
kooif.  |.jjg  commencement  of  the  action^  and  when  the  canse  of 
action  arose,  the  defendant  resided  and  still  resides  within 
the  city  and  comity  of  the  city  of  Gloucester,  and  within 
the  jurisdiction  of  the  said  Court  of  Requests.  It  is  to  be 
presumed  that  the  sum  taken  out  of  Court  by  the  plaintiffs 
was  the  sum  really  to  be  recovered  in  the  action.  This  was 
a  mode  of  trial  adopted  between  the  parties ;  the  act  does 
not  say  that  there  shall  be  a  trial  before  a  jury;  any  mode 
of  trial  whereby  the  mutual  rights  of  the  parties  are  ascer- 
tained, is  sufficient  to  satisfy  it. 


Parke,  B. — ^The  cases  of  suggestion  are  where  the  ver- 
dict is  not  altered :  but  here  the  plaintiff  is  not  to  recover 
at  all  if  he  sues  in  the  superior  Court  for  a  debt  under 
40«. ;  therefore  the  objection  should  come  by  way  of  plea. 
But  independently  of  this,  the  act,  though  it  is  obscurely 
worded,  certainly  applies  to  a  trial  on  which  a  verdict  is  had. 
This  rule  cannot,  therefore,  be  granted. 

Alderson,  B. — I  am  of  the  same  opinion.  This  is  a 
penalty  for  going  to  trial  for  a  sum  under  the  amount 
limited  by  the  statute ;  the  defendant  ought  therefore  to 
plead  the  act,  and  then  all  the  provisions  of  the  act  will 


(a)  Which  enacts,  (inter  alia), 
that  if  any  person  or  persons  shall 
commence  and  prosecute  any  action 
in  any  of  his  Majesty's  Courts  at 
Westminster,  or  in  any  other  Court, 
against  any  person  inhabiting  or 
residing  within  the  city  and  county 
of  the  city  of  Bristol,  or  the  city 
and  county  of  the  city  of  Gloucester, 
for  any  debt  or  sum  of  money  due 
upon  contract,  promise,  specialty, 
or  otherwise,  which,  upon  the  trialf 
shall  be  found  not  to  amount  to  the 
full  sum  or  value  of  40i.,  over  and 


above  costs,  no  judgment  shall  be 
entered  upon  record  upon  any  such 
verdict;  and  if  any  judgment  shall 
be  entered  thereon,  then  such  judg- 
ment shall  be  and  is  hereby  declared 
null  and  void;  and  also  the  de- 
fendant in  every  such  action  shall 
have  his  costs  in  the  said  suit,  to 
be  taxed  by  the  said  Court,  or  their 
proper  officer,  where  such  action 
shall  be  tried,  and  paid  him  by  such 
plaintiff  in  the  said  cause;  any  law 
or  custom  to  the  contrary  in  any- 
wise notwithstanding. 
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have  their  full  force;  there  will  he  a  trial  and  verdict,  and  Exeh.  of  pita*, 
then  it  will  be  seen  whether  any  judgment  ought  to  be  en-    v     ^      . 
tered  upon  it.  Jackman 


V, 
COTUER. 


Maule,  B. — ^The  act  says  distinctly  that  no  judgment 
shall  be  entered  on  the  verdict ;  therefore  there  must  be  a 
trial  and  verdict. 

Rule  refused. 


BoBiNSON  and  Another  v,  Yewens. 


In 


this  case  Humjrey  had  obtained  a  rule,  calling  on  the  s.,  a  sheriff's 
plaintiff  and  the  sheriff  of  Middlesex  to  shew  cause  why  the  defendant, 
the  defendant  should  not  be  discharged  out  of  the  custody  "ny  wlrran^*"* 
of  the  Warden  of  the  Fleet  Prison,  and  why  the  plaintiff,  »«^  \'^}  ^''^ 

'  '^  ^  '  to  a  lock-up 

or  the  sheriff,  or  one  Sloman,  one  of  his  officers,  should  house.  At  that 
not  pay  the  costs  of  the  arrest  and  of  this  application.  ^  wammTin" 
The  foUowing  facts  appeared  upon  the  aflSdavits.  offle^Sud 

A  warrant  to  arrest  the  defendant  on  a  ca.  sa.  at  the  to  another 
suit  of  the  plaintiffs,  dated  the  8th  of  October,  1838,  had  the  defendant 
been  delivered  to  one  Nathan,  an  officer  of  the  sheriff  of  JJ^  pulntiE 
Middlesex,  for  execution,  the  name  of  Nathan  only  being  ^*  ^*?,^  ^° J**® 

^  '  .TO   sheriff's  office, 

inserted  in  it.  On  the  3rd  of  April,  1839,  (the  warrant  and  represent- 
being  then  nnexecuted),  Sloman,  another  officer  of  the  an  opportunity 
sheriff^  happening  to  meet  the  defendant  in  a  banking-  Sl^danL^irot* 
house,  told  him  he  should  arrest  him,  wliich  he  did,  al-  f»"  o^"  "a™© 

inserted  in  that 

though   the  defendant   demanded  his  warrant,   and  he  warrant,    it 
produced  none,  having  at  that   time  none  against  him,  Su^wm  in  * 
although  he  had  before  had  one  from  the  late  sheriff,  at  "^^rpraaic^^^^^^ 
the  suit  of  one  MTjaren.      Sloman  took  the  defendant  fi»e  office,  and 

.  it  was  sworn 

to  a  lock-up  house  in  Cursitor  Street,  and  detamed  him  there  that  the  sheriff 
for  some  time;  but,  in  the  meantime,  went  to  the  sheriff ^s  ^"  the^de-' 
oflSce.  and  appUed  to  have  his  name  inserted  in  the  war-  ^«ndant  had 

'  ^^  at  that  time 

been  already 
arretted.     S.  took  the  warrant,  and  arrested  the  defendant  at  the  suit  of  the  plaintiff:— i/«/^, 
that  the  defendant  was  not  entitled  to  be  discharged. 
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ExeK  of  Pkat,  rant  agalDst  the  defendant  which  had  been  delivered  to 
1839. 
v^^^^^-L^     Nathan,  at  the  snit  of  the  plaintiffs.     The  books  at  the 

Robinson  office  Were  searched,  and  it  being  found  that  the  warrant 
Yewens.  was  imexecuted,  the  clerk  of  theunder-sheriff  added  to  it  Slo- 
man^s  name,  and  he  thereupon  went  with  it  and  arrested  the 
defendant  at  the  plaintiff's  suit.  The  affidavit  of  the  under- 
sheriff  stated,  that  it  is  the  practice  at  the  sheriff's  office  to 
inBert  the  name  of  every  defendant  against  whom  a  warrant 
has  issued,  in  a  book,  and  as  soon  as  the  arrest  is  made,  an 
entry  of  the  fact  is  made  against  the  name.  As  long  as  it 
appears  from  the  book  that  the  warrant  is  unexecuted,  it 
is  a  very  common  practice  to  insert  in  the  original  warrant 
the  name  of  another  officer,  a  blank  being  left  for  that 
purpose,  on  application  by  him  at  the  sheriff's  office,  if  it 
appear  that  he  is  likely  to  have  an  opportunity  of  effecting 
the  arrest.  The  aflSdavits  positively  denied  any  knowledge 
on  the  part  of  the  under-sheriff  or  his  clerk,  that  the 
defendant  had  been  arrested,  or  was  in  the  custody  of 
Sloman,  when  his  name  was  inserted  in  the  warrant :  and 
stated  that,  in  the  insertion  of  his  name,  the  usual  course 
of  the  office  had  been  in  no  respect  departed  firom.  At 
the  time  of  the  defendant's  arrest  in  the  banking-house, 
there  were  several  detainers  against  him  in  the  sheriff's 
office  at  the  suit  of  other  plaintiffs ;  and  amongst  them,  one 
at  the  suit  of  one  Pearson,  in  an  action  in  the  Court  of  CJom- 
mon  Pleas ;  in  which  he  was  detained  after  his  arrest  by 
Sloman  at  the  plaintiff's  suit.  After  an  unsuccessful  appli- 
cation in  that  case  to  a  Judge  at  chambers  for  his  dis- 
charge, the  defendant  got  himself  removed  by  habeas 
corpus  to  the  Fleet  Prison,  and,  a  few  days  before  the 
present  rule  was  moved,  obtained  a  rule  in  the  Court  of 
Common  Pleas  for  his  discharge  from  custody,  which, 
after  argimient,  was  made  absolute  (a).  In  this  Court, 
neither  the  habeas  corpus,  nor  the  return  of  the  sheriff 

(a)  See  Pearson  v.  Yewentf  5  Bing.  N.  C»  489. 
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thereto^  was  before  the  Court,  and  the  case  was  determined  E*ch.  of  Pleas, 
on  the  affidavits  only.  ^J1839^ 

Robinson 

Kennedy  shewed  cause  for  the  sheriff. — ^The  defendant  is  yewens. 
not  entitled  to  be  discharged,  no  collusion  being  shewn 
between  the  sheriff  and  the  officer.  It  is  said  the  sheriff 
is  connected  with  the  illegal  act  of  the  officer,  by  reason  of 
his  having  afterwards  detained  him  on  that  illegal  taking. 
But  in  every  case  where  there  is  an  ille^  arrest,  and  the 

he  adopts  the  act  of  the  officer  for  the  purpose  of  de- 
taining him.  In  order  to  entitle  the  party  to  be  dis- 
charged, the  sheriff  must  be  connected  with  the  officer 
m  the  particular  case,  which  is  not  done  here.  There  is  a 
great  difference  between  a  coUusive  adoption  of  the  illegal 
arrest,  and  an  adoption  of  it  for  the  mere  purpose  of 
detention  under  a  regular  writ.  The  case  is,  on  this 
ground,  quite  distinguishable  firom  Barratt  v.  Price  {a), 
which  proceeded  altogether  on  the  groimd  that  the  sheriff 
was  a  party  to  the  first  illegal  arrest.  Here  it  is  clearly 
shewn,  that,  until  the  warrant  has  been  executed,  it  is  the 
usual  course  of  the  sheriff^s  office  to  introduce  the  name 
of  any  officer,  and  that  Sloman^s  name  was  introduced  in 
this  case  without  any  knowledge  that  the  defendant  had 
then  been  arrested.  Howson  v.  Walker  (6)  is  expressly  in 
point  to  shew  that  a  defendant  in  custody  at  the  suit  of 
one  plaintiff  is  not  privileged  firom  detainer  at  the  suit  of 
another,  unless  collusion  be  shewn,  although  the  prior 
custody  be  illegal.  In  the  case  of  Pearson  v.  Yewens  (c), 
in  which  the  Court  of  Common  Pleas  have  held  this  de- 
fendant entitled  to  his  discharge,  no  affidavit  was  pro- 
duced to  negative  collusion,  as  there  is  in  the  present  case. 

W.  H.  Watson,  for  the  plaintiff,  only  objected  to  his 

(a)  9  Bing.  566;  2  M.  &  Scott,  (6)  2  W.  Bla.  823. 

634.  (c)  5  BiDg.  N.  C.  489. 
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Exch.  of  Pleas,  being  Called  upon  to  pay  any  part  of  the  costs  of  the  offi- 
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'  ^  cer's  illegality — the  only  pretence  for  which  was,  that  the 
Robinson  judgment  was  above  a  year  old,  and  had  not  been  revived 
Yewens.      by  sci.  fa. ;  but  the  answer  was,  that  the  defendant  had 

given  a  cognovit,  by  which  it  was  expressly  stipulated  that 

this  should  not  be  necessary. 

Humfrey,  for  the  defendant. — ^The  defendant  does  not 
call  upon  the  plaintiff  to  pay  the  costs,  but  only  to  shew 
cause  why  he  or  some  other  party  should  not  pay  the  costs 
of  the  application.  K  the  rule  had  not  called  upon  him  to 
appear,  the  Court  would  have  said  he  might  have  good 
groimds  to  shew  why  the  defendant  should  not  be  dis- 
charged. It  is  submitted,  that  upon  the  facts  appearing 
on  the  affidavits,  the  defendant  is  entitled  to  his  dischaj^e. 
A  warrant  against  the  defendant  in  another  action  having 
been  directed  to  Sloman,  he  was  an  authorized  officer  of 
the  sheriff  to  arrest  the  defendant.  [Parke,  B. — ^That 
was  a  warrant  firom  the  late  sheriff.]  The  under-sheriff  is 
the  same.  This  case  cannot  be  distinguished  &om  Barratt  v. 
Price,  It  must  be  admitted,  that  in  Pearson  v.  Yewens  there 
was  no  affidavit  denying  collusion ;  but  it  cannot  be  doubted 
that  the  sheriff  was  privy  to  the  whole  of  this  transaction. 

Parke,  B. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  old  rule  was,  that  if  the  sheriff  had  several 
writs  against  the  same  party,  and  arrested  him  on  one  of 
them,  he  was  to  be  considered  as  in  custody  on  all.  The 
case  of  Barratt  v.  Price  introduced  this  very  proper  and 
reasonable  distinction,  that  in  order  that  that  consequence 
should  foUow,  the  first  arrest  must  not  have  been  illegal  by 
the  wrongful  act  of  the  sheriff.  The  question  therefore 
is,  whether,  in  the  present  case,  it  is  sufficiently  shewn  that 
the  first  arrest  was  illegal  in  that  sense  ?  The  defendant 
was  not  first  wrongfully  arrested  by  the  sheriff,  unless  he 
did  some  subsequent  act  to  adopt  the  original  illegal  act  of 
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Sloman.     And  the  question  is,  whether,  under  the  cir-  Erck.  of  PUa$, 

1839 
cumstances,  the  alteration  of  the  name  in  the  warrant  '   ^ 

operates  as  a  recognition  of  the  arrest  by  Sloman,  as  an  Robinson 
act  done  by  the  authority  of  the  sheriff?  If  it  does,  the  Yewens. 
case  falls  within  the  decision  in  Barratt  v.  Price.  Now, 
looking  at  the  judgment  of  the  Court  of  Common  Pleas  in 
Pearson  v.  YewenSy  which  has  been  communicated  to  us,  it 
is  clear  that  that  decision  was  foimded  on  the  ground  that 
the  sheriff  was  guilty  of  collusion,  and  adopted  the  illegal 
act  of  the  officer.  Tindal,  C.  J.,  says,—"  It  (the  insertion 
of  Sloman^s  name)  must,  we  think,  be  considered  as  a  col- 
lusive act,  intended  to  give  a  false  colour  of  legality  to  the 
original  caption  of  the  defendant  by  Sloman,  and  as 
having,  in  effect,  made  the  sheriff  a  party  to  the  original 
illegality  committed  by  Sloman,  so  far  at  least  as  to 
prevent  the  detainers  from  attaching/^  The  Court,  there- 
fore, thought  the  insertion  of  the  name  sufficient  evi- 
dence of  the  sheriff's  intention  to  ratify  the  original  act  : 
and,  no  doubt,  the  fact  of  so  introducing  the  officer's  game 
is  apparently  irregular,  and  is  strong  evidence  that  the 
sheriff  intended  to  ratify  the  original  act — but  it  is  evi- 
dence only :  and  now  we  have,  in  answer  to  it,  an  affidavit 
which  completely  displaces  this  as  an  act  of  ratification. 
[His  Lordship  stated  the  substance  of  the  affidavit.]  It  is 
impossible  that  the  sheriff,  who  is  represented  by  the 
under-sheriff,  could  have  intended  to  ratify  an  act  of  ^hich 
he  knew  nothing.  We  have  then  the  simple  case  of  an 
arrest  made  by  a  perfect  stranger,  who  takes  the  party  to 
his  home,  and  is  then  authorized  by  the  sheriff  to  detain 
him  on  a  legal  warrant.  That  is  a  legal  arrest  by  the 
sheriff,  and  the  case,  therefore,  does  not  fall  within  Barratt 
V.  Price,  in  which  case  the  officer  who  arrested  the  defend- 
ant had  a  warrant  against  him  fi*om  the  sheriff,  and  so,  for 
that  purpose,  was  identical  with  the  sheriff.  I  am  of  opinion, 
therefore,  that  the  defendant  ought  not  to  be  discharged. 
As  to  the  costs,  he  has  brought  the  plaintiff  here,  neces- 
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Exch.  of  PUat,  sarily .  perhaps,  but  the  plaintiff  has  shewn  good  cause,  and 
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'  ^    must  therefore  hare  his  costs;   and  the  sheriff  having 

Robinson     teen  in  no  fault,  he  also  is  entitled  to  his  costs. 

V. 

Yewens. 

Alderson,  B. — I  am  of  the  same  opinion.  The  original 
law  was,  that  if  the  sheriff  arrested  the  defendant  in  one 
action,  he  arrested  him  in  all  actions  in  which  he  had  writs 
against  him  in  the  office.  Barratt  r.  Price  limited  the  law 
thus  far,  that  if  the  defendant  were  arrested  illegally  by 
the  sheriff,  that  illegality  pervaded  all  the  writs  in  his 
hands ;  and  if  the  arrest  was  illegal  in  one  action,  it  was 
illegal  in  all.  Here  we  are  called  upon  to  go  a  step  farther, 
and  to  say,  that  where  the  arrest  is  first  made  by  a  stranger, 
and  the  same  party  afterwards  detains  the  defendant  on  a 
regular  warrant  subsequently  granted,  that  detainer  also  is 
illegal.  The  case,  therefore,  is  not  like  Barratt  v.  Price,  but 
falls  more  within  that  of  Howson  v.  Walker.  It  appears  that 
the  Court  of  Common  Fleas  thought,  that  as  the  sheriff  ap- 
peared to  have  gone  out  of  his  way  to  do  an  unusual  act,  in 
the  insertion  of  Sloman^s  name  in  the  warrant,  that  shewed 
that  he  intended  to  adopt  and  cover  Sloman^s  original 
illegal  act.  But  now  we  have  an  affidavit  expressly  nega- 
tiving collusion,  and  shewing  that  the  course  of  the  office 
is  to  introduce  into  the  warrant  the  name  of  any  officer  who 
represents  that  he  has  the  means  of  arresting  the  party. 
The  introduction  of  Sloman's  name,  therefore,  was,  or 
might  be,  in  the  ordinary  and  regular  course  of  the  sheriff's 
duty.  It  is  sworn,  also,  that  he  had  no  knowledge  of  the 
illegal  act :  and  that  brings  the  case  wholly  within  Howson 
v.  Walker.  The  defendant,  therefore,  is  legally  detained 
at  the  suit  of  the  plaintiffs. 

Maule,  B. — This  case  resolves  itself  into  a  question  of 
fact,  whether  the  sheriff  did  or  did  not  illegally  arrest  the 
defendant  in  the  first  instance.  The  Court  of  Common 
Pleas,  on  one  state  of  facts,  came  to  the  conclusion  that  he 
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did,  and  applied  the  authority  of  Barratt  v.  Price.    This  Exch,  of  PUat, 
Court,  on  another  state  of  fSEu^s,  and  more  evidence,  comes  ^ 

to  a  contrary  conclusion,  which  shews  that  Barra/^  v.  Price     Robinson 
does  not  apply,  and  that  the  rule  ought  to  be  discharged.        Yewens. 

Rule  discharged  with  costs. 


Jacquot  v.  Boura. 

Assumpsit. — ^The  first  count  of  the  declaration  was  In  an  action 
indebitatus  assumpsit  in  100/.  for  the  salary  and  wages  of  assumpsit  for 
the  plaintiff  and  his  wife :  the  second  was  a  special  count,  mages  dain^Td 
stating  an  agreement  with  the  defendant  for  their  services  >«  each  count 
at  60/.  a-year,  and  a  wrong^  dismissal  of  them  within  the  The  particulars 
year.     The  damages  were  laid  at  100/.    The  defendant  fo^wages,&c' 
pleaded,  1st,  non  assumpsit ;  2ndly,  payment ;  Srdly,  that  fuJ^fg^^lfum^b* 
the  plaintiff  and  his  wife  obstinately  refused  to   work,  way  of  damages, 

as  the  jury 

wherefore  the  defendant  dismissed  them,  (to  which  there  was  might  think 
a  demurrer).  The  particulars  claimed  the  sum  of  5/.  19^.  for  foJ^Jhe  wroL^- 
arrears  of  wages  up  to  the  29th  of  September,  1838 ;  2/.  for  ^f\^^'™|*]JJ^g. 
travelling  expenses ;  "  and  also  such  further  sum,  by  way  of  without  notice." 
damages,  as  the  jury  might  think  proper  to  give  for  the  iuuorseu  on 
wrongful  discharge  of  the  plaintiff  and  his  wife  without  due  J  2!%*,^  ^  it 
notice.^'     The  amount  indorsed  on  the  writ  was  12/.  19^.  appeared  that 

the  plaintiff 

The  plaintiff  obtained  an  order  for  trial  before  the  sheriff  of  had  been  en- 
Middlesex,  and  the  cause  was  accordingly  tried  before  him,  f^^y  of  60/. 
when  the  plaintiff  obtained  a  verdict  for  15/.  19«.  It  appeared  per  annum, 

*  *^^  and  dismissed 

that  the  plaintiff  and  his  wife  had  been  discharged  without  without  any 

.  -Ill  1  notice ;  and  he 

notice,  after  having  served  about  three  months.  had  a  verdict 

for  16L  19».:— 
Held,  that  the 

Cbrrte  having  obtained  a  rule  to  shew  cause  why  the  writ  case  wm  not 
of  trial  and  subsequent  proceedings  should  not  be  set  aside,  the  sheriff, 
on  the    ground   that   the    action  was   for  unliquidated  wiii.  4,  c.  42, 
damages,  and  therefore  not  within  the  Writ  of  Trial  Act,  *•  ^^* 
3  &  4  Will*  4,  c.  42,  s.  17, 
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Bsch.  of  Pleats       C.  Jofies  shewed  cause. — ^This  is  the  case  of  *^  a  debt  or 
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demand^  in  which  the  sum  sought  to  be  recovered^  and 

indorsed  on  the  writ,  does  not  exceed  201."  and  there- 
fore is  within  the  act.  The  test  of  the  plaintiff  ^s  claim  is 
the  amount  indorsed  on  the  writ.  lAlderson,  B. — ^No — 
else  why  does  the  act  say  "the  sum  sought  to  be  recovered, 
and  indorsed  on  the  writ  ?  "  You  may  recover  more  than 
you  have  indorsed.  The  only  effect  of  the  indorsement  is, 
that  the  defendant  may  stay  the  proceedings  by  paying 
that  amount  within  four  days :  it  does  not  limit  the  plain- 
tiff, except  for  that  purpose.]  If  the  plaintiff  recovers 
more  than  201,,  he  may  remit  the  difference.  The  plaintiff 
here,  in  fact,  sought  to  recover  the  sum  of  12/.  19*. — con- 
sisting of  5/.  19*.  for  arrears  of  wages,  21.  for  travelling  ex- 
penses, and  5/.  for  a  months  wages,  on  the  ground  of  the 
discharge  without  notice.  Price  v.  Morgan  (a),  and  Allen 
V.  Pink  {b),  are  authorities  in  favour  of  the  plaintiff.  The 
order  for  the  writ  of  trial  was  made  after  hearing  both 
parties,  and  the  objection  should  then  have  been  made 
that  it  was  not  a  case  within  the  act.  The  defendant  had 
no  right  to  take  the  chance  of  a  verdict  at  the  trial,  and 
afterwards  come  to  the  Court:  Price  v.  Morgan.  He 
referred  also  to  Edge  v.  Shaw  (c),  and  Frodsham  v. 
Round  {d). 

Corrie,  contra. — In  order  to  bring  the  case  within  the 
statute,  two  things  must  concur ;  first,  the  sum  sought  to 
be  recovered  must  not  exceed  20/. ;  and  secondly,  the  sum 
indorsed  must  not  be  greater.  But  the  plaintiff  is  not 
bound  by  the  indorsement,  as  to  the  amount  to  be  recovered. 
The  only  question  therefore  is,  whether  it  appears  here 
that  this  was  an  action  in  which  the  plaintiff  did  not  seek 
to  recover  more  than  20/.     Now  in  his  declaration  he 

(a)  2  M.  &  W.  53.  (c)  2  C.  M.  &  R.  415 ;  4  Dowl. 

(b)  4M.  &W.  140.  P.C.  189. 

(d)  4  Dowl.  P.  C.  569. 


"^ 
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claims  100/. :  there  is  nothing  either  in  the  declaration  or  ^ch.  of  Pkat, 
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the  particulars  to  shew  that  the  amount  sought  (beyond  the 

7/.  19s.)  was  limited  to  a  month's  wages :  and  in  fact  the 

plaintiff  has  recovered  more.     The  special  count  proceeds 

on  the  ground  that  the  hiring  was  for  a  year^  and  states 

nothing  from  which  it  is  to  be  inferred  that  it  was  a  menial 

service,    determinable   by  a   month's   notice.     There  is 

nothing  to  shew  that  the  plaintiff  might  not  have  recovered 

for  the  whole  year.     In  Allen  v.  Pink,  it  appeared  both  by 

the  particulars  and  the  declaration  that  the  demand  wa« 

limited  to  20/.,  and  the  judgment  of  the  Court  proceeded 

on  that   groimd.      This  is    a   demand  for  unliquidated 

damages  for  a  breach  of  contract.     Smith  v.  Brown  (a)  is 

in  point  for  the  defendant. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — ^The  question  in  this  case  was,  whether  it 
was  one  which  could  be  sent  to  the  sheriff  for  trial  under 
the  3  &  4  Will.  4,  c.  42,  s.  17.  On  considering  the  clause, 
we  are  of  opinion  that  no  case  can  be  sent  for  trial  before 
the  sheriff,  unless  it  be  for  a  debt  or  demand  of  such  a 
nature  as  could  be  indorsed  on  the  writ  within  the  true 
meaning  of  the  rule  of  Court  of  H.  T.  2  Will.  4.  Here 
the  amount  to  be  recovered  might  be  limited  to  20/.;  but, 
on  the  other  hand,  it  might  not ;  it  would  depend  on  the 
circumstances  proved  in  the  case :  therefore  it  is  a  claim 
for  iinUquidated  damages,  and  not  within  the  act.  It 
might  as  well  be  said  that  an  action  against  a  carrier  for 
negligence  was  within  the  act,  where  the  damages  are  under 
20/.,  because  they  could  not  be  more.  The  probable  Umit 
of  the  damages  on  one  side  does  not  prevent  its  being  a 

(a)  2  M.  &  W.  851. 
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Bxek,  of  Pleat,  claim  for  unliquidated  damages.    We  are  of  opinion^  there- 
fore^ that  this  was  not  a  case  within  the  statute^  and  the 


rule  must  be  absolute. 


Rule  absolute. 


An  order  for 
the  admission 
of  a  plaintiff 
to  sue  in  formft 
pauperis,  made 
after  the  com- 
mencement of 
the  suit,  is 
irregular,  and 
the  plaintiff 
will,  in  such 
case,  be  dis- 
paupered, or 
compelled  to 
find  security 
for  costs. 


LOVEWSLL  V.  CUETIS. 

J  EBYIS  had  obtained  a  rule  to  shew  cause  why  the  plain- 
tiff in  this  cause  should  not  be  dispaupered^  or  why  the 
proceedings  should  not  be  stayed  until  payment  by  the 
plaintiff  of  the  costs  of  two  several  notices  of  trial  given 
by  him^  and  until  he  should  find  security  for  costs.  It 
appeared  that  issue  was  joined  in  the  action  on  the  30th  of 
November  last^  but  that  the  order  to  sue  in  form&  pauperis 
was  not  obtained  until  the  17th  of  January.  The  plaintiff 
subsequently  gave  notice  of  trial  before  the  Secondary,  but 
on  the  day  of  trial  withdrew  the  record  in  consequence  of 
the  absence  of  a  material  witness.  On  that  occasion  the 
order  to  sue  in  forma  pauperis  was  left  with  the  Secondazy. 
On  application  to  him  for  it,  for  the  purpose  of  re-entering 
thecause  for  trial,  it  appeared  that  it  had  been  destroyed,  and 
it  not  being  produced  to  the  marshal,  he  refused  to  enter 
the  cause.  The  plaintiff  obtained  another  order,  and  gave 
a  fresh  notice  of  trial,  which  was  stayed  by  this  applica- 
tion. 


Thomas  shewed  cause,  and  urged  that,  under  the  circum- 
stances, the  plaintiff  had  not  been  guilty  of  any  default. 

Jervis,  contra. — ^The  order  to  sue  in  forma  pauperis  was 
irregular,  having  been  obtained  after  the  commencement 
of  the  suit :  Foss  v.  Racine  (a).  The  words  of  the  statute 
23  Hen.  8,  c.  15,  s.  2,  are  express. 


(a)  4  M.  ft  W.  610. 
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Per  Curiam. — ^The  order  is  clearly  irregnlar^  and  the  ^2«A.  of  PUatt 
plaintiff  must  eitlier  elect  to  be  dispaupered,  or  to  find  '  ^ 

security  for  costs.  Lovewell 

V, 

Curtis. 

Thomas  elected  to  be  dispaupered. 

Bule  absolute  accordingly  (a). 

(a)  See  Blood  v.  Lee,  3  Wils.  24. 


T 


Wallen  t?.  Smith. 

HIS  was  an  action  of  assumpsit  on  a  special  agreement,  where  a  causa 
to  recover  the  siun  of  40/.,  with  counts  for  work   and  NUiPrius* 
labour,  money  paid,  and  on  an  account  stated :  to  which  *^*5®  sbouid  be 

•'    -^  taken  to  g:ive 

were  pleaded  non  assumpsit,   and  a  set-off.    The  cause  the  arbitrator 
haying  been  referred  to  arbitration  at  Nisi  Prius,  without  of  certifying 
uy  verdict  being  taken,  the  arbitrator  found  in  favour  of  TJ^Zl, 
the  plaintiff  for  a  balance  under  20/.     The  alleeed  amount  ^«^  before  a 

^  °  Judge,  as  the 

cxf  the  set-off  was  upwards  of  300/.    The  order  of  reference  Judge  at  Nisi 
contained  a  term,  that  the  party  in  whose  favour  the  award  have  had; 
should  be  made  should  be  at  liberty  to  enter  up  judgment  J^^"  ?^^®'' 
for  the  sum  awarded,  as  if  a  verdict  had  been  obtained :  a^^a'^  ^o  the 

1  .  1  1  •  •/.-!•      plaintiff  a  sum 

but  no  power  was  given  to  the  arbitrator  to  certify  that  it  under  20/.,  the 
▼as  a  fit  cause  to  be  tried  at  the  Assizes.  The  Master  Jl"  arr^Ji r^ 
taxed  the  costs,  as  between  party  and  party,  on  the  hiffher  *"  taxing  the 

'  r       'f  r       jj  o  costs,  either  as 

scale  applicable  to  causes  for  debts  above  20/.;  but  the  between  party 
Court,  on  motion  for  a  review  of  the  taxation,  held  that  as  between  ' 
they  ought  to  have  been  taxed  according  to  the  reduced  ci\^cn"Yxcept 
scale  directed  by  the ''  Directions  to  Taxing  Officers,"'  H.  T.  according  to 

•^  ®  '  the  reduced 

4  WilL  4  (a).    The  Master  having  afterwards  also  taxed  scale  given  in 
the  plaintiff's  costs,  as  between  attorney  and  client,  upon  to  Taxing*^  *°°* 
the  same  reduced  scale,  4  ^aL*i'  ^'  '^' 

(a)  See  3  M.  &  W.  138. 
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Exeh,  of  Pleas,      Btggs  Andrews  moved  for  a  review  of  the  taxation. 

1839  .  . 

stating  that  the  plaintiff  hadsincebecome  bankrupt^  and  that 

the  application  was  made  in  order  to  enable  the  attorney 
to  prove  against  the  estate^  the  assignees  offering  no  oppo- 
sition to  the  motion. — This  is  different  from  the  ca^se  of 
the  costs  as  between  party  and  party.  The  attorney  could 
not  know  how  much  the  set-off  would  amount  to ;  that 
would  be  altogether  within  the  knowledge  of  the  party. 
[Alderson,  B. — ^The  directions,  in  terms,  apply  only  as 
between  party  and  party ;  but  the  question  is,  whether  it 
was  not  incidentally  the  duty  of  the  attorney  not  to  burthen 
the  client  with  greater  costs,  or  else  to  take  care  that  the 
arbitrator  should  have  a  power  given  him  to  certify  like  the 
Judge.]  That  does  not  seem  to  be  the  attorney's  pro- 
vince. 

Parke,  B. — I  think  the  case  should  be  referred  back 
to  the  Master,  to  tax  the  costs  according  to  his  discretion. 
He  appears  to  have  considered  himself  bound  to  tax 
according  to  the  lower  scale  of  costs  in  the  "  Directions  to 
Taxing  Officers.'*  In  terms,  that  applies  only  as  between 
party  and  party :  but  as  between  attorney  and  cHent  also,  the 
costs  ought  to  be  taxed  with  reference  to  that  scale,  because 
it  is  the  duty  of  the  attorney  to  have  so  conducted  the 
cause  as  to  impose  as  small  an  amount  of  costs  on  the 
cUent  as  possible.  In  such  a  case  as  the  present,  the 
attorney  ought  to  take  the  requisite  steps  to  enable  the 
party  to  have  his  costs  taxed  on  the  higher  scale,  either  by 
obtaining  a  certificate  from  the  Judge  that  it  is  a  fit  cause  to 
be  tried  before  him,  or,  if  the  cause  be  referred,  by  giving 
the  arbitrator  power,  by  the  rule  of  reference,  so  to  certify: 
and  in  future,  it  will  be  very  difficult  for  an  attorney  to 
recover  costs,  except  on  the  lower  scale,  if  he  have  neglected 
to  take  such  steps.  However,  it  would  be  hard  to  deprive 
the  attorney  here  of  his  fair  costs,  if  they  can  be  allowed, 
this  being  the  first  time  the  difficulty  has  occurred  with 
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respect  to  an  award ;  and  therefore  that  the  Master  in  Exch.  of  pieat, 
this  case  may  exercise  a  discretion.  ' '  . 

Wallem 

Aldebson^  B. — I  am  of  the  same  opinion :  the  Master  Smith. 
must  exercise  his  discretion,  and  I  think  in  this  case  it 
may  be  exercised  more  liberally.  In  future,  the  rule  in 
such  cases  having  been  promulgated,  parties  will  know 
what  it  is ;  at  present,  they  may  have  been  misled ;  but  it 
is  certainly  the  duty  of  the  attorney  so  to  conduct  the 
action,  that  the  cUent  may  be  put  to  as  little  extra  costs  as 
possible. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

A  rule  nisi  was  granted  accordingly,  to  be  served 
on  the  assignees;  wliich  subsequently  made 
itself  absolute,  no  cause  being  shewn  against  it. 


Cooke  v.  Hunt. 

i  HIS  was  an  action  for  a  breach  of  contract,  in  not  re-  where  the  de- 
tuming  to  the  plaintiff  certain  empty  casks  in  which  the  bTfo*e"t'he*A8- 
plaintiff  had  supplied  cider  to  the  defendant. — The  action  »*'*es,  in  order 

*  .to  save  the  ex- 

was  commenced  on  the  8th  of  February,  1838,  by  writ  of  penses  of  the 
Bommons,  the  indorsement  on  the  writ  being,  "  The  plain-  wiOi'draw  his 
tiff  claims  unliquidated  damages."     The  particulars  stated,  ft  .i;;?,  *" 
that  the  plaintiff  sought  to  recover  the  value  of  ten  casks  si^ouid  be  at 

liberty  to  sign 

supplied  to  the  defendant,  and  which  the  defendant  had  judgment  for 
agreed  to  return  to  the  plaintiff.  The  only  plea  was  non  ^j^^^  ©n  pay- 
assompsit.     The  plaintiff  took  out  a  summons  to  try  the  mentofthat 

*  *       ^  ^  ^  *'  sum,  with  costs 

cause  before  the  sheriff,  which  was  resisted  by  the  defend-  to  be  taxed, 
ant,  and  dismissed,  on  the  ground  that  the  claim  was  for  in^^shouid" 
mdiquidated  damages ;  and  the  plaintiff  gave  notice  of  trial  ^^^*^^^^ 

the  costs  must 
be  taxed  on  the  reduced  scale  applicable  to  a  verdict  under  20L 

VOL.  V.  M  M.  W. 
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Etch,  of  Pleas,  for  the  Herefordshire  Sprine  Assizes.     On  the  22nd  of 

1839. 
v.^^^-1-^     March,  the  defendant  took  out  a  summons  to  stay  the  pro- 

CooKE  ceedings  on  payment  of  debt  and  costs,  which,  however. 
Hunt.  was  dismissed,  the  defendant  declining  to  give  the  plaintiff 
final  judgment.  On  the  28th  (the  29th  being  the  commis- 
sion day)  the  defendant  acceded  to  those  terms,  and  agreed 
"  that  he  would  take  an  order  upon  any  terms,  so  that  the 
fees  to  counsel,  and  other  heavy  expenses,  which  would  be 
incurred  on  the  trial,  might  be  saved."  An  order  was  ac- 
cordingly drawn  up  by  consent  in  the  following  terms  : — 
that  the  defendant  should  withdraw  his  plea,  and  the 
plaintiff  should  be  at  hberty  to  sign  judgment  forthwith 
for  the  sum  of  11/.  12^.,  the  value  of  the  casks,  and  that 
upon  pajTnent  of  that  sum,  together  with  costs  to  be  taxed, 
within  ten  days,  all  further  proceedings  in  the  cause  should 
be  stayed.  The  Master,  on  taxation,  allowed  costs  on  the 
higher  scale,  thinking  that,  under  the  circumstances,  the 
defendant  ha\dng  refused  to  try  before  the  sheriff,  the 
Judge  at  Nisi  Prius,  if  the  cause  had  gone  on  to  trial, 
would  hsfve  certified  that  it  was  a  fit  cause  to  be  tried  at 
the  Assizes. 

Gnnning  having  obtained  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  allow  costs  on 
the  reduced  scale  only,  (citing  Williams  v.  Smith  {a) ), 

Peacock  shewed  cause,  and  contended  that  the  Master 
had  exercised  a  right  discretion,  under  the  circumstances 
of  the  case,  the  agreement  between  the  parties  being  evi- 
dently intended  to  give  the  plaintiff  the  full  benefit  which 
he  would  have  had  at  Nisi  Prius,  on  the  defendant  being 
saved  the  expense  of  the  trial. 

Lord  Abinger,C.  B. — ^The  agreement  is  to  take  11/.  12^. 
with  costs — ^that  means  costs  according  to  the  scale  appU- 

(a)  6  Dowl.  103. 
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cable  to  that  amount.     There  is  no  statement  of  any  agree-  E^reh.  of  PUat 

1839 
ment  that  the  costs  should  be  taxed  on  the  higher  scale.  > 

The  rule  must  be  absolute.  Cooke 

V. 

H  UNT 

Parke^  B. — ^The  plaintiflF  ought  to  have  introduced  into 
the  order  a  stipulation  that  the  costs  should  be  taxed  on 
the  higher  scale. 

Rule  absolute. 


Angel  v.  Ihler. 

XN  this  case  a  rule  had  been  obtained  for  a  new  trial  on  An  affidavit  by 
affidavits,  on  the  ground  of  surprise.  the  piaimiff  (or 

defendant)  in 

Kelly  and  /.  Henderson,  on  shewing  cause,  objected  to  ^^"  cause,"  ii 

sufficient)  with- 

two  of  the  affidavits,  that  they  did  not  sufficienth''  state  out  any  further 
the  addition  of  the  deponents.  One  was  the  affidavit  of  An  affidavit, 
the  plaintiflF,  which  began—"  J.  A.,  of  &c.,  the  plaintiflF  in  "i^^^^^^f  ^" 

this  cause,  maketh  oath,'^  &c.  They  cited  Lawson  v.  Case  (a)  "  R-  J-»  late  of 

1.1       1.  .^.  .,  /.I       t**e  *^*ty  ^^  ^'f 

ftB  an  authority  that  this  was  insufficient  without  a  further  victualler,  but 

description  of  the  party.     [Parke,  B. — I  beheve  that  is  a  °°JJ,out  any 

solitary  case.     There  are  many   subsequent  cases  which  ^"''5^®'.*^ 

decide  that  the  rule  does  not  apply  to  the  parties  in  the  sufficient. 

cause  (i)].     The  other  affidavit  began  in  these  terms : — 

"  R.  1. 1.,  late  of  the  city  of  Worcester,  victualler,  but  now 

of  Belle  Sauvage  Yard,  London.'^     It  did  not  appear  from 

this  what  was  his  present  occupation. 

Parke,  B. — ^It  is  quite  sufficient  by  a  slight  transpos- 
ition of  the  words.  Suppose  it  were  "A.  B.,  late  of  &c., 
esquire,  but  now  oP'  &c.,  would  not  that  be  sufficient? 

Cause  was  then  shewn  on  the  merits,  and 
the  rule  was  made  absolute. 

(a)  1  C.  &  M.  481 ;  4  Dowl.  Dowl.  P.  C.  468 ;  Brookt  v.  Far- 
P.  C.  40.  lar,  5  Dowl.  P.  C.  361 ;   Sharp  v. 

(b)  See  Poolv,  Pembrey,  1  Dowl.      Johnson,  2  Bing.  N.  C.  246. 
P.  C.  693;    Jackson  v.  Chard,  2 

H  2 
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Exch.  of  PUa*f 
1839. 

PuGH  V.  Kerr^  Esq. 
Where  a  rule       J[  jjjg  ^^  j^  action  against  the  sheriff  of  Merionethshire, 

was  made  °  ' 

absolute  for  for  a  false  return  to  a  writ  of  ca.  sa.  The  venue  was  laid 
▼enuefrom  in  Middlesex,  and  on  the  17th  of  January,  notice  of  trial 
the*cou!!tryTon  ^^  givcu  for  the  Sittings  after  Hilary  Term,  which  corn- 
payment  of  the  menced  on  the  1st  of  February.  On  the  23rd,  the  de- 
costs  of  the  ... 
application,  fcndant  obtained  a  rule  nisi  for  changing  the  venue  to 

costa  reasonably  Merionethshire,  to  shew  cause  on  the  28th.  The  plain- 
and  bona  fide     Hff's  attorney  in  the  country  had  notice  of  this  application 

incurred  and  "^  '^  ^^ 

rendered  use-  on  the  evening  of  the  25th ;  but  he  had  previously  subpoe- 
ruie;"  and,  after  naed  the  witnesses  to  attend  at  Westminster  on  the  1st  of 
cMts^^the^'de-*  February,  and  for  that  purpose  it  became  necessary  that 
fendant's  aitor-   they  should  start  for  London  on  the  29th  of  January. 

nies  gave  notice  *'  ^ 

to  the  plaintiff's  Causc  was  not  shcwu  against  the  rule  until  the  30th  of 

they  abandoned  January,  when  it  was  ordered, — and  the  rule  was  so  drawn 

^HeiT^iMauh  ^P^ — ^^^^  ^^^  vcuuc  should  be  changed  to  the  county  of 

B  ,dissentiente)  Montgomery,  on  payment  of  the  costs  of  the  application^ 

was  conditional  ''  and  of  all  costs  reasonably  and  bpna  fide  incurred  and 

the  defendant  rendered  useless  by  that  rule"     On  the  31st  of  January^ 

to"bWe  by"i"^  ^^^  defendant's  agents  served  a  notice  of  taxation  for  the 

aiihouRh  the  following  day ;  the  taxation  was,  however,  postponed  until 

plaintiff  had,  in  ...  ,      ,  .       ,    . 

the  meantime,  after  the  plaintiff's  witnesses,  who  had  then  arrived  in 
costs  o^f  his  town,  should  have  returned  into  the  country.  On  the  8th 
witnesses,  who    ^f  February,  the  taxation  was  attended  by  both  parties. 

were  on  their  "^  .^  x-  * 

way  to  town       when   the  costs  were   taxed  by  the  Master,  under  the 

before  the  rule       ^  i  •»  /.  c\r\^i  11  r^       1      111       i* -r^  t 

was  made  abovc  rule,  at  the  sum  of  209/.  11^.     On  the  11th  of  Feb- 

*  *°  "^*'  ruary,   the  defendant's  agents  gave  notice  to  the  plain- 

tiff's agents  that  they  abandoned  the  rule  of  the  30th  of 
January ;  and  that  the  plaintiff  must  take  what  course  he 
thought  proper :  and  they  refused  to  pay  the  costs  taxed. 
On  the  6th  of  March  the  plaintiff's  agents  obtained  a  judge's 
order  for  changing  the  venue  from  Middlesex  to  Chester,  but 
it  was  not  acted  upon.  The  cause  next  before  this  in  the 
paper  was  not  actually  reached  until  the  5th  of  February. 
On  a  former  day  in  this  term^  Jervis  obtained  a  role^  call- 
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ing  upon  the  defendant  to  show  cause  why  he  should  not  Eirh.  of  pieas, 
within   four  days  pay  to  the  plaintiff  the  said  sum  of  '    . 

209/.  11«.  taxed  by  the  Master,  together  with  the  costs  of        Puoh 
this  application.  Kerr. 

Cresswell  and  Peacock  shewed  cause. — ^This  was  a  mere 
conditional  order  to  change  the  venue,  if  the  defendant 
should  pay  the  costs  mentioned  in  the  rule;  but  there  was 
no  absolute  order  upon,  or  undertaking  by,  the  defend- 
ant to  pay  them;  and  the  rule  being  only  conditional,  the 
defendant  had  a  right  to  waive  the  benefit  of  it,  if  he  did 
not  choose  to  comply  with  the  condition;  as,  upon  a  rule  for 
a  new  trial  on  payment  of  costs,  the  party  may  abandon  it 
altogether  if  he  pleases.  In  Pricker  v.  Eastman  {a),  a 
Judge's  order,  "  that,  upon  payment  of  costs  by  a  certain 
day,  all  proceedings  should  be  stayed,''  was  held  to  be  only 
conditional  on  the  defendant,  and  that  he  might  abandon  it 
in  toto.  Rese  v.  Fenn  (i)  is  an  authority  to  the  same  effect. 
Here  the  plaintiff  might  have  kept  her  witnesses  in  town, 
and  if  the  defendant  did  not  take  the  rule,  she  might  have 
proceeded  to  try  the  cause,  and  the  defendant  would  have 
been  liable  to  the  costs  occasioned  thereby.  [Parke,  B. — It 
seems  to  be  a  question  as  to  the  construction  of  the  rule. 
What  are  ordinarily  words  of  condition  may  be  made  words 
of  contract  and  obligation.  I  have  some  doubt  whether 
this  rule  did  not  operate  as  an  immediate  stay  of  proceed- 
ings and  change  of  the  venue ;  and  in  support  of  that  view 
may  be  called  in  aid  the  concluding  words  of  the  rule,  by 
which  it  appears  as  if  the  whole  was  decided  by  the  rule 
itself.  Lord  Abinger,  C.  B. — ^Would  not  the  rule  justify 
the  plaintiff  in  sending  away  her  witnesses  immediately  ?] 
That  does  not  decide  the  question  whether  the  rule  is  con- 
ditional or  not.  It  means,  that  the  defendant  shall  have 
a  change  of  the  venue,  on  the  condition  of  the  payment  by 

(a)  11  East,  319.  (h)  2  Dowl.  P.  C.  182. 
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Exch.  of  Pleat,  him  of  all  such  costs  as  became  useless  by  the  operation  of 

the  rule.  The  costs  of  the  witnesses  did  not  become  use- 
less, unless  the  cause  could  not  have  been  tried  in  Middle- 
sex. The  plaintiff's  subsequent  application  to  change  the 
venue  to  Chester,  shewed  her  understanding  that  it  still 
remained  in  Middlesex,  and  therefore  that  the  rule  was 
not  absolute  in  its  operation. 

Jervis  and  Welsby,  contra. — The  question  is,  whether 
the  defendant  has  adopted  the  rule;  if  he  has,  he  is  bound 
to  abide  by  it.  It  was  obtained  at  his  instance,  and  drawn 
up  by  him ;  and  he  must  be  taken  to  have  agreed  thereby 
to  pay  the  costs  which  were  incurred  in  consequence  of  the 
plaintiff's  acting  upon  it.  The  notice  of  taxation  given  by 
the  defendant  for  the  Ist  of  February,  the  day  when  the 
cause  would  have  been  in  the  paper,  shews  that  he  con- 
sidered it  was  no  longer  to  be  tried  in  Middlesex.  In 
King  v.  Clifton  (a),  where  the  defendant  in  a  penal  action 
obtained  a  rule  to  stay  proceedings  on  paying  a  sum  agreed 
upon  between  him  and  the  plaintiff,  that  was  held  to  be 
an  undertaking  by  the  defendant  to  pay  that  sum,  and 
for  the  non-pa}Tnent  of  which  the  Court  would  grant 
an  attachment,  since  it  was  to  be  taken  that  the  plaintiff 
would  not  have  consented  to  the  rule,  except  on  the 
defendant's  engaging  to  comply  with  the  condition  of 
payment. 

Lord  Abinger,  C.  B. — I  have  entertained  some  doubt 
in  this  case,  but  am  now  satisfied  that  this  was  not  an 
unconditional  change  of  the  venue ;  since,  if  the  witnesses 
had  remained  in  town,  and  the  defendant  had  refused  to 
pay  the  costs,  the  plaintiff  might  have  tried  the  cause.  Our 
decision  must  be  the  same  as  if  this  were  an  appUcation 
for  an  attachment.  The  plaintiff  has  certainly  been  hardly 

(a)  5  T.  R.  257. 
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used ;   but  there  is  no  doubt  these  will  be  costs  in  the  Exch.  of  PUas, 

1839. 
cause.  V 

PUGH 

V. 

Farke^  B. — I  have  had  considerable  doubt  during  the  Kerr. 
argument.  The  words  used  in  the  rule  no  doubt  ordinarily 
import  a  condition  only ;  but  if  I  were  satisfied  that  it  was 
meant  here  that  the  venue  was  immediately  to  be  changed, 
I  should  have  thought  they  were  matter  of  contract,  and 
that  their  grammatical  construction  should  be  limited; 
and  then  we  might  call  in  aid  the  concluding  words  of  the 
nile.  There  can  be  little  doubt  that  such  was  the  under- 
standing of  the  parties;  but  I  cannot  see  my  way  so 
dearly  as  to  say  the  rule  must  be  so  construed. 

Alderson,  B. — I  concur.  The  test  seems  to  be,  would 
it  have  been  an  erroneous  proceeding  on  the  plaintiff  ^s 
part  to  try  the  cause  here  ?  It  seems  to  be  conceded  that 
it  would  not:  therefore  it  was  a  conditional  change  of 
venue  only.  I  am  disposed  to  construe  rules  of  this  kind 
as  simply  as  may  be,  because,  if  we  refine  on  mere  verbal 
distinctions,  it  introduces  great  imcertainty  into  the  ad- 
ministration of  the  law. 

Maule,  B. — I  think  the  rule  ought  to  be  absolute. 
According  to  the  case  of  King  v.  Clifton,  the  words  here 
used  are  capable  of  being  construed  as  terms  of  contract  : 
and  the  rule  provides  for  the  costs  occasioned,  not  by  the 
change  of  venue,  but  by  the  rule  itself.  It  was  clear  that 
a  considerable  amount  of  costs  would  be  rendered  useless 
by  pronouncing  the  rule  itself,  and  it  was  fair  and  just  that 
the  defendant  should  pay  them,  on  having  the  option  given 
by  the  rule.  The  words  "  yielding  and  paying"  are  in 
terms  conditional,  but  in  the  instruments  in  which  they 
occur  are  considered  as  terms  of  contract :  and  I  think 
the  terms  of  this  rule  ought  also  to  be  so  construed. 

Rule  discharged,  without  costs. 
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Exeh.  of  Pleat, 
1839. 


A.  agreed  with 

B.  to  lend  him 
200/.  at  the 
rate  of  Is.  in 
the  pound  per 
month  (60/. 
per  cent,  per 
annum),  to  be 
secured  as  fol- 
lows: viz.  when- 
ever any  portion 
of  the  money 
should  be  ad- 
vanced, the 
borrower  was 

to  give  a  pro- 
missory note, 
payable  one 
month  aAer 
date,  to  be  re- 
newed as  often 
as  it  should  fall 
due;  an.i  for 
each  renewal, 
It.  in  the  pound 
was  to  be  paid 
by  way  of  dis- 
count:—  Heldf 
that  the  pro- 
missory notes 
so  given  were 
within  the 
protection  of 
8  »i  4  Will.  4, 
c.  98,  s.  7,  and 
7  Will.  4  & 
1  Vict,  c.  80. 


Holt  v.  Miers. 

Assumpsit  by  the  payee  against  the  maker  of  a  pro- 
missory note  for  21/.  10^.,  dated  the  4th  of  September,  pay- 
able one  month  after  date.  There  was  also  a  count  upon 
an  account  stated. 

The  defendant  pleaded,  as  to  the  first  count,  that  before 
the  making  of  the  said  promissory  note,  to  wit,  on  the 
20th  day  of  April,  1838,  it  was  corruptly,  and  against  the 
form  of  the  statute  in  that  case  made  and  provided,  agreed 
by  and  between  the  defendant  and  one  Thomas  Whit- 
marsh,  that  the  said  Thomas  Whitmarsh  should  advance 
and  lend  to  the  defendant  the  sum  of  200/.,  and  that 
the  same  should  be  a  continuing  loan  so  long  as  the  de- 
fendant should  pay  the  usurious  interest  for  the  said  loan 
as  is  next  hereinafter  mentioned,  or  for  such  portion 
thereof  as  he  the  said  T.  Whitmarsh  should  advance  and 
lend  to  the  defendant;  and  that  it  was  then  and  there 
further  corruptly  agreed  &c.,  that  he  should  pay  the  said 
T.  Whitmarsh  1*.  in  the  pound  for  each  month,  for  for- 
bearing and  giving  day  of  payment  for  such  sums  as  the 
said  T.  Whitmarsh  should  advance  and  lend  to  the  de- 
fendant ;  which  said  1^.  per  pound  per  month  amounts  to 
more  than  5/.  per  cent,  per  annum,  to  wit,  to  the  sum  of 
60/.  per  cent,  per  annum ;  and  that  it  was  further  agreed, 
in  order  to  evade  the  said  statute,  and  by  way  of  cun- 
ning shifts  and  device,  that,  at  the  time  he  the  said  T. 
Whitmarsh  should  advance  and  lend  to  the  defendant  any 
portion  of  the  said  sum  of  200/.,  the  defendant  should 
make  and  deliver  to  the  said  T.  Whitmarsh  his  promissory 
note,  payable  at  one  month  after  date,  and  that  the  said 
note  or  notes  should  be  respectively  renewed  at  the  several 
times  when  the  same  should  respectively  fall  due,  for  one 
month,  and  that  on  each  of  such  renewals  the  said  T. 
Whitmarsh  should  receive  from  the  defendant  the  sum  of 
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1*.  in  the  pound  by  way  of  discount  for  the  same,  &c.  ^ch,  of  Pleat, 
The  plea  went  on  to  aver,  that,  in  pursuance  of  such  cor-  ^  '  - 

rupt  bargain  and  agreement,  the  said  T.  Whitmarsh,  on  H^^""* 
the  20th  of  April,  1838,  did  advance  and  lend  to  the  de-  Miers. 
fendant  the  sum  of  30/.,  for  which  the  defendant  then  and 
there  made  and  deUvered  his  promissory  note  for  30/., 
payable  at  one  month,  to  the  said  T.  Whitmarsh ;  and  the 
said  T.  Whitmarsh  did  then,  in  pursuance  of  the  said  cor- 
rupt bargain  and  agreement,  take  and  receive  from  the 
defendant  the  sum  of  30/.  as  and  by  way  of  discount  on 
the  same ;  and  the  said  note,  when  it  fell  due,  was  suc- 
cessively renewed  on  the  22nd  of  May,  25th  of  June,  26th 
of  July,  26th  of  August,  and  28th  of  December;  upon  each 
of  which  several  renewals  the  said  T.  Whitmarsh  took  and 
received,  in  pursuance  of  the  said  corrupt  bargain  &c.,  the 
several  sums  of  30^.  for  each  renewal  by  way  of  discoimt ; 
that,  in  further  pursuance  of  the  said  corrupt  bargain,  the 
said  T.  W.  on  the  4th  of  August,  1838,  advanced  and  lent 
to  the  defendant  the  further  sum  of  21/.  on  the  defendant's 
note,  bearing  date  the  said  4th  of  August,  payable  one 
month  after  date,  and  did  then  take  and  receive  of  the  de- 
fendant 1/.  10^.  by  way  of  discount,  and  the  said  note, 
when  it  became  due,  was  renewed  on  the  4th  of  Sep- 
tember, which  said  last-mentioned  note  is  the  note  men- 
tioned in  the  first  count  of  the  declaration,  and  was  made 
payable  to  the  plaintiflF,  as  attorney  to  and  trustee  for 
the  said  T.  W. :  which  said  several  sums  of  money  amount 
to  a  larger  sum  than  5/.  per  cent.  &c.  against  the  form  of 
the  statute  in  such  case  made  and  provided. — The  replica- 
tion denied  the  agreement  stated  in  the  plea. 

At  the  trial  before  Gumey,  B.,  at  the  sittings  after  last 
Michaelmas  Term,  the  defendant  obtained  a  verdict,  having 
proved  the  facts  alleged  in  the  plea.  In  Hilary  Term,  Erie 
obtained  a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto,  on  the 
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Ejceh.  of  Phot,  ground,  that  since  the  statute  3  &  4  Will.  4,  c.  18,  s.  4  and 
vjf^^     7  Will.  4  &  1  Vict.  c.  80,  the  facts  stated  in  the  plea  were 
Holt         no  answer  to  the  action.     Against  which  rule 

V. 
MiERS. 

Curwood  and  Carrington  now  shewed  cause. — The  ques- 
tion in  this  case  turns  upon  the  construction  to  be  given 
to  the  statute  3  &  4  Will.  4,  c.  98,  s.  7,  by  which  it  is 
enacted,  "  that  no  bill  of  exchange  or  promissory  note, 
made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run, 
shall,  by  reason  of  any  interest  taken  thereon  or  secured 
thereby,  or  any  agreement  to  pay,  or  receive,  or  allow 
interest  in  discounting,  negotiating,  or  transferring  the 
same,  be  void;  nor  shall  the  liability  of  any  party  to 
any  bill  of  exchange  or  promissory  note  be  affected  by 
reason  of  any  statute  or  law  in  force  for  the  prevention 
of  usury ;  nor  shall  any  person  drawing,  accepting,  in- 
dorsing, or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  money,  or  taking  more  than  the  present 
rate  of  legal  interest  in  Great  Britain  and  Ireland  respec- 
tively, for  the  loan  of  money  on  any  such  bill  or  note,  be 
subject  to  any  penalties  under  any  statute  or  law  relating 
to  usury,  or  any  other  penalty  or  forfeiture."  The  7 
Will.  4  &  1  Vict.  c.  80  extends  the  period  limited  by  the 
above  act  to  twelve  months  instead  of  three  months,  but  is 
in  all  other  respects  similar  to  the  former  statute.  The  worda 
in  the  second  portion  of  the  above  section,  "  Nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory 
note,  be  affected  by  reason  of  any  statute  or  law  against 
usury,"  ought  to  be  read  and  understood  as  if  the  legisla- 
ture had  used  the  words  ''  any  stick  bill,"  and  as  referring 
to  the  preceding  part  of  the  clause,  which  exempts  from  the 
penalties  of  usury  any  bills  or  notes  which  have  not  a  longer 
period  to  run  than  three  months.  If  this  construction  be 
not  adopted,  it  would  have  the  effect  of  repealing  the  usury 
laws  with  respect  to  all  bills  and  notes  whatever,  which 
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never  could  have  been  the  intention  of  the  legislature ;  for  Exch.  rf  pum, 

1839 

that  is  clearly  shewn  by  the  passing  of  the  stat.  7  Will.  4  ^  ^  '  . 
&  1  Vict.  c.  80,  which  extends  the  provisions  of  the  former  Holt 
statute  to  such  bills  as  had  twelve  months  to  run.  The  Miers. 
second  statute  would  have  been  unnecessary,  if  the  former 
extended  to  aU  biUs.  The  cases  which  have  been  deter- 
mined on  the  construction  of  this  statute  are  few  in  num- 
ber, but  their  eflTect,  in  general,  has  been  rather  to  restrict 
than  to  extend  the  operation  of  it.  Lord  Denman,  in  a 
late  case  in  the  Court  of  Queen^s  Bench,  of  Vallance  v. 
Siddell  (a),  after  remarking  that  the  words  "  any  bill'^  are 
accurately  copied  in  the  printed  editions  of  the  statutes 
from  the  Parliament  Roll,  which  he  had  inspected,  says, 
that  probably  some  restriction  would  be  found  inevitable 
when  they  were  required  to  be  applied  in  a  Court  of  Justice. 
In  the  case  of  Berrington  v.  CoUis  [b),  it  was  held  that  a  loan 
of  money  at  more  than  5/.  per  cent,  upon  the  security  of  the 
deposit  of  a  lease,  a  warrant  of  attorney,  and  a  promissory 
note,  was  not  protected  by  the  statute  3  &  4  Will.  4,  c.  98, 
8. 7.  In  that  case  there  was  this  diflFerence,  that  there  was 
not  only  a  promissory  note  but  a  lease  deposited,  and  a 
warrant  of  attorney  given  as  a  security.  Upon  this  record, 
there  is  an  express  admission  of  an  agreement  to  avoid  the 
statutes  against  usury,  and  upon  that  circumstance  the 
judgment  of  the  Court  turned.  And  Tindal,  C.  J.,  there  says, 
"  We  think  such  a  transaction  as  was  contended  for  is  not 
brought  within  the  words  of  the  stat.  3  &  4  Will.  4,  c.  98,  s.  7, 
or  the  7  Will.  4  &  1  Vict.  c.80,  those  acts  contemplating  the 
case  of  interest  taken  upon  or  secured  by  a  bill  of  exchange 
or  promissory  note,  as  the  real  and  bona  fide  ground  of 
the  debt,  and  not  extending  to  a  bill  of  exchange  or  pro- 
missory note,  given  in  addition  to  a  security  of  another 
nature,  not  protected  by  the  statute  upon  which  the  debt 
was  reaUy  contracted ;  for  if  the  latter  case  should  be  held 

(a)  6  Adol.  &  EUis,  932 ;  2  Nev.  &  Per.  78.        (6)  5  Bing.  N.  C.  332. 
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Exch.  of  Pleat,  to  be  Comprised  within  the  act,  it  would,  in  effect,  nearly 
'  ^  operate  as  a  general  repeal  of  the  statute  of  usury,  by 
Holt  enabling  persons  who  had  lent  money  upon  mortgage  at 
M1ER8.  usurious  interest,  to  sue  for  and  recover  principal  and 
interest  upon  a  bill  or  note,  though  the  mortgage  security 
might  be  void/'  But  there  was  a  direct  decision  upon  this 
very  point  in  the  Court  of  Bankruptcy,  a  few  days  ago,  in 
the  case  of  Ex  parte  Terrewest,  in  re  Poynter  (a).  There  a 
party  advanced  to  another  the  sum  of  1,600/.,  at  the  usuri- 
ous interest  of  10/.  10*.  per  cent.,  and  for  the  avowed  purpose 
of  evading  the  statutes  of  usury,  took  only  a  promissory  note 
payable  three  months  after  date,  and  renewable  at  the 
option  of  the  borrower,  at  periods  not  to  exceed  eighteen 
months;  and  four  renewals  having  been  made  accord- 
ingly, the  payee  put  in  a  claim  for  a  balance  of  prin- 
cipal and  interest  on  the  whole  transaction  against  the 
estate  of  the  maker  who  had  become  bankrupt.  Both  the 
Judges  of  that  Court,  Sir  John  Cross  and  Sir  George  Rose, 
were  of  opinion  that  the  transaction  was  not  within  the 
protection  of  the  statute  3  &  4  Will.  4,  c.  98,  s.  7,  which 
was  only  meant  to  apply  to  bills  or  notes  actually  existing 
at  the  time  when  the  contract  for  discounting  or  nego- 
tiating them  should  be  made,  and  the  money  was  specifically 
advanced  on  the  security  of  the  bill  itself,  and  did  not  apply 
to  a  case  like  the  present,  where  the  note  was  drawn  in  con- 
sideration of  a  pre-existing  debt ;  but  that  independently 
of  that,  the  whole  transaction  being  merely  colourable, 
and  entered  into  with  a  view  of  evading  the  statutes  against 
usury,  it  could  not  be  deemed  valid.  So  here,  assuming 
that  the  case  would  prima  facie  fall  within  the  words  of  the 
statute,  still  it  is  not  a  bona  fide  transaction,  and  ought  not 
to  be  protected  by  it.  [Parke,  B. — That  can  have  nothing 
to  do  with  the  question,  if  the  words  of  the  statute  are  im- 
perative.] 

(o)  Not  yet  reported. 
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Erie  and   Wordsworth,  contra,  were  stopped  by  the  Exeh.  of  pieat, 
Court.  ^^^839^ 

Holt 

Lord  Abinoer,  C.  B. — The  question  in  this  case  is,  whe-  Miers. 
ther  this  promissory  note  comes  within  the  words  of  the  sta- 
tute, 3  &  4  Will.  4,  c.  98,  s.  7,  "  that  no  bill  of  exchange 
or  promissory  note,  made  payable  at  or  within  three  months 
after  the  date  thereof,  or  not  having  more  than  three  months 
to  run,  shall  by  reason  of  any  interest  taken  thereon  or  se- 
cured thereby,^'  be  void  ?  Here  a  promissory  note  is  given, 
the  object  of  which  is  to  secure  interest  that  would  other- 
wise have  been  unlawful ;  how  can  it,  therefore,  in  opposi- 
tion to  the  express  words  of  the  statute,  which  says  that  such 
note  shall  not  be  void,  be  contended  that  it  is  so  by  force  of 
the  statute  of  Anne,  or  any  other  antecedent  statute?  The 
note  would  not  be  void  at  common  law,  for  usury  is  a 
matter  altogether  regulated  by  statutes ;  the  rate  of  interest 
as  fixed  by  them  being  originally  10/.  per  cent.,  until  it  was 
ultimately  reduced  to  its  present  standard.  This  rule 
must  therefore  be  made  absolute. 

Parke,  B. — I  must  own  that  on  the  mere  view  of  the  7th 
sect,  of  the  3  &  4  Will.  4,  c.  98, 1  should  have  felt  no  doubt 
on  this  subject,  were  it  not  for  the  decision  which  has  been 
come  to  by  both  the  Judges  of  the  Court  of  Bankruptcy, 
in  the  case  which  has  been  cited.  Notwithstanding  that 
decision,  however,  I  think  this  bill  is  rendered  a  valid  se- 
curity by  the  statute.  The  act  ought  to  be  construed 
according  to  its  plain  words,  and  not  by  resorting  to  any 
supposed  intention  of  the  legislature,  unless  there  be  some- 
thing in  the  other  parts  of  it  to  point  to  some  other  con- 
struction. The  words  are,  ''  no  bill  of  exchange  or  pro- 
missory note,  made  payable  within  three  months  (here  is 
a  promissory  note  made  payable  within  three  months)  shall 
by  reason  of  any  interest  taken  thereon,  or  secured  thereby, 
be  void  -"  and  here  is  a  case,  where  one  of  the  objects  of 
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Exeh.  of  PUas,  the  promissory  note  was  to  secure  the  payment  of  interest ; 

although  it  was  also  intended  thereby  to  secure  payment 
of  a  portion  of  the  principal  too.  Had  these  been  the 
only  words  in  the  act,  however,  there  might  have  been 
room  for  some  doubt ;  but  there  is  another  part  of  this  sec- 
tion where  the  legislature  makes  use  of  words  so  general 
that  no  doubt  can  exist,  where  it  says, "  that  the  liability  of 
any  party  to  any  bill  of  exchange  or  promissory  note,  shall 
not  be  affected  by  reason  of  any  statute  or  law  for  the  pre- 
vention of  usury/'  Those  words  are  as  large  and  compre- 
hensive as  words  can  be,  and,  although  the  original  cause 
of  giving  a  bill  or  note  be  the  loan  of  money,  still  the 
statute  has  the  effect  of  saying,  that  if  the  bill  be  sued  on, 
it  shall  be  exempted  from  the  laws  for  the  prevention  of 
usury.  No  words  can  be  more  general.  This  plea,  there- 
fore, discloses  no  defence  to  the  action  on  the  ground  of 
the  statute  of  usury.  As  to  the  cases  which  have  been 
referred  to,  of  Vallance  v.  Siddell,  in  the  Queen's  Bench, 
and  Berrington  v.  Collis,  in  the  Common  Pleas,  they  are 
beside  the  present  question.  According  to  the  former,  if 
the  warrant  of  attorney  had  been  taken  as  a  security 
for  the  debt,  it  would  have  been  void,  but  if  taken  bon& 
fide  to  secure  the  bill  of  exchange,  or  if  the  latter  were 
given  as  the  original  security  for  the  usurious  interest,  it 
would  have  been  good.  Then  Berrington  v.  Collis  turned 
entirely  on  the  question  of  fact,  whether  the  security  for  the 
original  loan  were  the  lease  or  the  bill  of  exchange ;  and 
the  Court  considered  it  to  be  the  former,  and  consequently 
the  transaction  was  not  at  all  protected  or  made  valid  by 
the  3  &  4  Will.  4,  c.  98,  s.  7.  Those  cases,  therefore,  are 
quite  consistent,  both  with  our  present  decision  and  with 
each  other.  Then,  as  to  the  case  in  the  Court  of  Bank- 
ruptcy, I  think  the  Judges  have  given  too  narrow  a  con- 
struction to  this  act  of  Parliament.  Possibly  it  may  have 
been  the  intention  of  the  legislature  to  confine  the  repeal  of 
the  statute  of  usury  to  those  cases  only  where  bills  already 
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given  are  negotiated  at  usurious  interest,  but  they  have  Bxeh,  of  pieat, 
used  such  limited  words  that  it  is  impossible  to  put  that 
construction  upon  them,  and  carry  such  intention  into  eflFect. 


GuRNEY,  B.,  and  Maule,  B.,  concurred  (a). 


(a)  Subsequently  to  the  decision 
in  this  case,  the  statute  2  &  3  Vict. 
c37,  was  passed,  by  which  it  is 
enacted,  "  that  no  bill  of  exchange 
or  promissory  note,  made  payable 
at  or  within  twelve  months  after  the 
date  thereof,  or  not  having  more 
than  twelve  months  to  nm,  nor 
any  contract  for  the  loan  or  foi> 
bearance  of  money  above  the  sum 
of  10/.  sterling,  shall,  by  reason  of 
any  interest  taken  thereon  or  se- 
cured thereby,  or  any  agreement 
to  pay  or  receive  or  allow  interest 
in  discounting,  negotiating,  or  trans- 
ferring any  such  bill  of  exchange 
or  promissory  note,  be  void;  nor 
shall  the  liability  of  any  party  to 
any  such  bill  of  exchange  or  pro- 


missory note,  nor  the  liability  of 
any  person  borrowing  any  sum  of 
money  as  aforesaid,  be  affected  by 
reason  of  any  statute  or  law  in 
force  for  the  prevention  of  usury : 
nor  shall  any  person  or  persons ^  or 
body  corporate,  drawing,  accepting, 
indorsing,  or  signing  any  such  bill 
or  note,  or  lending  or  advancing, 
or  forbearing  any  money  as  afore- 
said, or  taking  more  than  the  pre- 
sent rate  of  legal  interest  in  Great 
Britain  and  Ireland,  respectively,  for 
the  loan  or  forbearlmce  of  money 
as  aforesaid,  be  subject  to  any  penal- 
ties under  any  statute  or  law  re- 
lating to  usury,  or  any  other  penalty 
or  forfeiture." 


Holt 

V. 
MiERS. 


Sheen  and  Another,  Assignees  of  Thomas,  an  Insolvent 
Debtor,  v,  Rickie,  Moore,  Thwaites,  and  Brown. 

1  ROVER. — The  first  count  of  the  declaration  stated,  that  in  trover 

1.1  ii»i'»'  a  i/»n      against  four 

the  insolvent,  before  his  imprisonment,  &c.,  was  lawfully  defendants 
possessed  as  of  his  own  property  of  certain  goods,  chat-  J^^^  of ""fn- 

soWent,  the 
first  count  alleged  that  the  insolvent,  before  his  insolvency,  was  possessed  of  certain  goods,  &c.; 
that  the  same  afterwards,  and  before  the  insolvency,  came  to  the  possession  of  two  of  the  de- 
fendants by  6nding;  that  these  two  defendants  would  not  deliver  them;  and  that  the  said 
defendants,  after  the  insolvency,  converted  them.  The  second  count  was  on  the  possession 
of  the  assignees,  and  alleged  a  conversion  by  the  said  defendants: — Hfld,  after  verdic^  that  the 
declaration  alleged  in  each  count  a  sufficient  breach  as  against  the  four  defendants. 

On  a  declaration  in  trover  for  goods,  chattels,  and  fixtures  (enumerating,  among  other  merely 
movable  articles,  stoves,  shelves,  closets,  cupboards,  &c.): — Held^  after  verdict  (general  damages 
having  been  assessed  on  the  whole  declaration),  that  the  word  "  fixtures"  would  not  necessarily 
be  taken  to  mean  things  affixed  to  the  freehold,  and  therefore  the  judgment  ought  not  to  be 
irreated. 
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Ejceh,  of  Pleas,  tcls,  KoAfixtvres,  to  wit,  fifty  beds,  fifty  bedsteads,  ficc.,  &c., 
^  '  ^  [enumerating  many  articles  of  ftirniture  and  household 
Sheen  goods,  amongst  which  were  stoves,  ranges,  shelves,  grates^ 
RicKiB.  closets,  cupboards,  and  ovens],  and  being  so  possessed 
thereof,  afterwards,  and  before  he  subscribed  his  petition, 
&c.,  to  wit,  on  &c.,  casually  lost  the  said  goods,  chattels, 
and  fixtures  out  of  his  possession;  and  the  same  after- 
wards, and  before,  &c.,  came  to  the  possession  of  the  said 
defendants,  A.  Rickie  and  J.  G.  Thwaites,  by  finding: 
yet  the  said  defendants  A.  Rickie  and  J.  G.  Thwaites,  well 
knowing  the  said  goods,  chattels  and  fixtures  to  be  the 
property  of  the  said  R.  Thomas  before  &c.,  and  of  right  to 
belong  and  appertain  to  him,  did  not  nor  would  deliver 
the  same,  or  any  part  thereof,  to  the  said  R.  Thomas  before 
he  subscribed  his  said  petition,  but  wholly  neglected  and 
refused  so  to  do ;  and  the  plaintifis,  assignees  as  aforesaid, 
in  fact  say,  that  the  said  defendants^  afterwards,  and  after 
the  said  R.  Thomas  subscribed  his  said  petition,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  wrongfully 
sold  and  disposed  of  the  said  goods,  chattels,  and  fixtures, 
and  converted  and  disposed  of  the  same  to  their  own  use. 
The  second  count  was  in  trover  for  goods,  chattels,  and 
fixtures,  on  the  possession  of  the  assignees,  and  alleging  a 
conversion  by  tJie  said  defendants  after  the  insolvency. 

Pleas— first,  not  guilty:  secondly,  to  the  first  count, 
that  the  said  R.  Thomas  was  not  lawfully  possessed  of  his 
own  property  of  the  said  fixtures,  goods,  and  chattels  in 
this  first  count  mentioned,  or  of  any  of  them,  modo  et 
forma:  thirdly,  a  similar  plea  to  the  second  count; — on 
which  issues  were  joined. 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  sittings 
in  last  Michaelmas  Term,  a  verdict  was  found  for  the 
plaintifis  on  the  whole  declaration,  with  general  damages. 
In  the  same  term, 

Ketty  obtained  a  rule  nisi  to  arrest  the  judgment,  on  two 
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grounds ;  first,  that  the  first  count  alleged  a  cause  of  action  B*ch.  of  PUat, 
against   two  of  the  defendants   only,   the  second  count  ^  '   ^ 

against  all,  and  there  was  therefore  a  misjoinder;  secondly.        Sheen 
that  it  appeared  on  the  face  of  the  record  that  the  action        Rickib. 
was  brought  for  fixtures^  for  which  trover  could  not  be 
maintained. 

M.  D,  mil  and  Hoggins  now  shewed  cause. — ^With 
regard  to  the  first  objection,  it  is  not  fatal  after  verdict. 
The  averment  oi finding  in  the  declaration  is  mere  form :  the 
only  necessary  averment,  after  verdict,  is  that  of  the  conver- 
rion ;  2  Saund.  47,  m. ;  Maynard  v.  Basset  (a) ;  a  conversion 
ii  here  alleged  against  tJie  said  defendants,  which,  in  order  to 
sustain  the  verdict,  will  be  taken  to  mean  all  the  four  defend- 
ants, whose  names  were  enumerated  in  the  commencement 
of  the  count.  There  is  nothing  inconsistent  in  two  finding 
and  four  converting.  [Parke,  B. — The  first  count  appears 
to  be  a  sort  of  special  count  in  trover,  in  which  the  pleader 
professes  to  give  a  real  history  of  the  transaction;  that 
two  got  possession  of  the  goods  before  the  insolvency,  and 
the  four  sold  them  after  the  insolvency.  The  question  is, 
whether  that  count  is  good].  The  words  ^'said  defend- 
ants'' may  be  ambiguous,  but  that  ambiguity  should  have 
been  made  the  subject  of  special  demurrer.  In  Spyer  v. 
ThelweU  (&),  the  declaration,  on  a  bill  of  exchange  against 
the  acceptor,  stated  that  N.,  the  drawer,  required  the  de- 
fendant to  pay  to  his  order  the  amount  of  the  bill ;  and  it 
was  contended  that  it  was  ambiguous  whether  his  order 
meant  the  order  of  N.  or  of  the  defendant,  and  that  it  ought 
rather  to  be  referred  to  the  last  antecedent.  But  the  Court 
said^  that  by  caUing  in  aid  a  Uttle  common  sense,  they 
could  see  clearly  that  the  word  his  referred  to  the  drawer, 
ad  held  the  count  good  on  demurrer.  But  how  can  the 
liafendants  be  admitted  to  say  that  they  did  not  under- 

(a)  Moore,  691.  (6)  2  C.  M.  &  R.  692. 

VOL.  V.  N  M.  W. 
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Exeh.  of  Pleat,  stand  that  the  said  defendants  meant  all  the  four,  when 
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'   ^     all  the  four  have  pleaded  to  the  count  by  a  joint  plea  deny- 

Sheen        iug  the  conversion  as  alleged?     K  it  were  to  be  construed 

RicKiE.        as  they  now  contend,  two  of  them  had  nothing  to  plead  to. 

They  clearly,  therefore,  took  it  to  mean  all  the  four. 

Secondly,  assuming  that  trover  will  not  lie  in  any  case 

for  fixtures  properly  so  called,  that  is,  things  affixed  to  the 

fireehold,  it  does  not  appear  here  that  any  of  the  articles 

enumerated  were  parcel  of  the  freehold.     The  words  will 

be  so  understood,  after  verdict,  as  to  support  the  verdict  if 

possible.    In  Gardiner  v.  Williams  (a),  which  was  an  action 

for  the  following  libellous  words  written  of  the  plaintiff,  a 

gardener — "  I   have   reason  to  beUeve  that  many  of  the 

flowers  of  which  I  have  been  robbed,    are   now  growing 

in  your  garden,^' — innuendo,  that  the  plaintiff  had  been 

guilty   of  larceny,   and  had  stolen  certain  plants^   roots, 

and  flowers;  this  Court  held  that,  after  verdict,  it  might 

be  intended  either  that  the  plaintiff  had  taken  growing 

flowers  before,   and  so  that  the   libel  charged  a   second 

offence,  which  would  be  larceny ;  or  that  the  flowers  were 

not  growing  in  the  soil  at  the  time  of  the  taking.    So  here, 

the  fixtures,  as  they  are  termed,  might  have  been  at  the 

time  of  the  conversion  detached  from  the  freehold.     They 

may  have  been  ovens,  grates,  &c.,  in  an  ironmonger's  shop. 

Besides,  there  are  other  things  specified  besides  fixtures, 

even  supposing  these  to  be  strictly  such :  and  the  Court 

will  presume  that  the  verdict  passed  in  respect  of  those 

others,  and  that  the  judge  admitted  no  evidence  in  respect 

of  the  fixtures,  according  to  the  rule  laid  down  in  Stennet 

V.  Hogg  (*). 

Kelly  and  Channell,  in  support  of  the  rule. — The  count 
being  for  goods,  chattels,  and  fixtures,  part  is  bad,  and  the 
verdict  being  entire,  the  judgment  must  be  arrested.    The 

(a)  2  C.  M.  &  R.  78.  (ft)  1  Saund.  227,  n.  (1). 
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words  must  be  read  according  to  their  natural  and  proper  Exch,  of  pum 

,  1839 

meaning.     Where  the  word  "  fixtures "  is  introduced  into  ^  '   - 

a  declaration  in  company  with  other  words  denoting  mere  Sheen 
moveable  chattels^  it  must  import  that  the  articles  which  Rickie. 
appear,  on  the  description  of  them  in  the  declaration^  to  be 
fixtures,  were  fixed  to  realty,  and  so  contradistinguished  from 
goods  and  chattels.  Here  "  stoves,  ranges,  grates,  shelves, 
closets,  cupboards,  ovens,''  would  naturally  import  things 
annexed  to  the  freehold.  The  proper  interpretation  is  to 
construe  the  words  reddendo  singula  singulis,  giving  eflFect 
thereby  to  all  the  words  used.  There  is  no  authority  to 
shew  that  trover  has  been  maintained,  where  the  declar- 
ation has  demanded  fixtures  eo  nomine.  If  this  count  be 
good  now,  it  would  be  good  if  it  demanded  fixtures  only. 
In  Colegrave  v.  Dios  Santos  (a),  the  plaintiff  sought  to 
recover  effects,  which  turned  out  to  be  fixtures,  and  it  was 
held  that  he  could  not  recover.  It  might  as  well  be  con- 
tended, if  the  declaration  were  for  goods,  chattels,  houses, 
and  fixtures,  that  the  word  houses  meant  toy-houses. 
[Parke,  B. — Suppose  a  count  in  trover  for  goods  and 
chattels,  and  an  acre  of  land :  is  the  judgment  to  be  ar- 
rested, or  the  verdict  to  be  taken  as  having  been  given  for 
the  things  that  might  be  recovered  in  trover  ?]  It  is  submit- 
ted that  in  such  a  case  the  judgment  must  be  arrested.  It 
i»  like  the  case  of  two  counts  in  slander,  one  for  actionable 
and  the  other  for  non-actionable  words.  [Maule,  B. — Have 
you  ever  known  the  judgment  arrested  where  the  question 
arose  on  one  count,  stating  something  actionable  and 
something  not  ?]  Where  the  matter  complained  of  consists 
partly  of  an  allusion  to  the  plaintiff,  and  partly  of  mere 
general  matter,  which  the  plaintiff  chooses  to  apply  to 
himself,  the  verdict  would  be  supported :  Prudhomme  v. 
Fraser  [b).  But  if  a  count  in  slander  contained  words 
requiring  an  innuendo  so  as  to  be  actionable,  and  also 

(a)  2  B.  &  Cr.  76;  3  D.  &  R.  255.       (6)  4  N.  &  M.  512 ;  2  Ad.  &  Ell.  645. 
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Bteh.  of  Pleat,  other  words  actionable  without  an  innuendo,  the  judgment 
s.,.^,^^^.,^  would  be  arrested,  on  the  ground  that  it  would  be  impos- 
Sheen  giijie  ^  tgjl  whether  the  jury  might  not  have  found  some 
RicKiE.  part  of  the  damages  for  the  non-actionable  matter.  So 
here,  there  is  nothing  to  shew  that  this  verdict  may  not 
have  been  altogether  given  for  fixtures.  Where,  indeed, 
all  the  words  are  part  of  a  single  conversation,  they  must  all 
be  set  forth,  although  not  all  actionable,  because  the  latter 
may  qualify  the  rest;  therefore  the  judgment  cannot  in  such 
case  be  arrested  because  they  were  not  all  actionable ;  the 
jury  give  damages  for  the  whole  matter  taken  together. 
But  it  is  different  where  different  coUoquia  are  stated, 
whether  in  one  count  or  several. — The  meaning  of  the 
term  *'  fixtures  ^'  is  clearly  defined  in  Hallen  v.  Runder  {a) 
and  MinsJiall  v.  Lloyd  (&),  and  the  definition  there  given  is 
recognised  in  Mackintosh  v.  Trotter  (c).  [They  did  not 
press  the  other  point.] 

Parke,  B. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged.— ^Two  objections  have  been  taken  on  the  part  of 
the  defendants ;  first,  that  the  damages  have  been  assessed 
generally  on  both  counts  against  all  the  four  defendants, 
whereas  the  first  count  contains  a  breach  against  two  of 
the  defendants  only.  This  objection,  however,  fails  on 
looking  at  the  declaration;  for  it  appears  that  the  first 
is  a  special  count  in  trover,  alleging  the  property  on  the 
goods  to  have  been  in  the  insolvent  before  his  insolvency, 
and  that  after  the  insolvency  they  came  to  the  possession 
of  two  of  the  defendants  by  finding,  and  that  the  said 
defendants  converted  them  to  their  own  use.  The  word 
''  said  **  may  possibly  be  ambiguous,  since  it  may  refer 
either  to  the  four  defendants  named  in  the  commencement 
of  the  count,  or  to  the  two  afterwards  mentioned;  but. 


(a)  1  C.  M.  &  R.  267.  (h)  2  M.  &  W.  451. 

(c)  3  M.  &  W.  184. 
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at  all  events,  that  should  have  been  made  the  subject  of  a  Exeh,  of  Pieas, 
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special  demurrer :  and  the  second  count  is  the  ordinary  '   ^ 

one  upon  a  conversion  by  all  the  defendants  in  the  time  Sheen 
of  the  assignees.  It  seems  to  me^  therefore,  that  this  ob-  Rickib. 
jection  is  not  available  after  verdict.  The  second  objection 
is,  that,  the  damages  having  been  assessed  generally  on 
the  whole  record,  the  judgment  ought  to  be  arrested,  on 
the  ground  that  a  part  of  the  subject-matter  of  the  action, 
viz.  the  fixtures,  was  such  as  could  not  be  made  the  subject 
of  an  action  of  trover.  If  it  distinctly  appeared  on  the 
face  of  the  declaration  that  part  of  the  cause  of  action 
was  such  as  could  not  be  recovered  in  trover,  I  should  be 
Btrongly  disposed  to  agree  in  the  objection.  The  case 
would  be  easily  distinguishable  from  that  which  has  been 
put,  of  an  action  for  words,  some  of  which  are  not  action- 
able :  there  the  Court  would  presume  that  the  non- 
actionable  words  were  not  intended  to  constitute  the  cause 
of  action,  but  were  used  merely  as  matter  of  aggravation 
or  of  explanation  :  although,  where  the  words  were  spoken 
at  different  times,  and  some  of  them  were  not  actionable, 
the  judgment  would  be  arrested.  The  law  is  so  laid  down 
in  the  case  of  Penson  v.  Gooday  (a).  K,  therefore,  it  were 
clear  that  this  declaration  contained  two  distinct  causes  of 
action,  for  one  of  which  trover  could  not  be  maintained, 
then,  as  general  damages  have  been  assessed  upon  the 
whole  declaration,  there  must  be  either  an  arrest  of  judg- 
ment or  a  venire  de  novo ;  which  of  the  two,  it  is  not  neces- 
sary now  to  determine.  The  whole  case,  therefore,  resolves 
itself  into  this  question, — ^is  there,  on  the  face  of  this 
declaration,  a  complaint  in  respect  of  a  cause  of  action  for 
which  trover  will  not  lie  ?  If  it  had  clearly  appeared  that 
the  plaintiff  meant  to  sue  in  respect  of  fixtures  properly  so 
called — things  affixed  to  the  freehold — ^the  declaration  would 
be  bad  after  this  assessment  of  general  damages ;  but  after 

{a)  Cro.  Car.  327. 
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Excfi.  of  PUat,  verdict,  we  ouglit  to  make  every  reasonable  intendment  in 
^  '  ^  favour  of  the  declaration ;  and  it  does  not  necessarily  fol- 
sheen  Iq^^^  that  the  word  "fixtures'^  must  import  things  affixed 
RicKiE.  to  the  freehold,  nor  has  the  word  necessarily  acquired  that 
legal  sense.  It  is  a  very  modem  word,  and  is  generally 
understood  to  comprehend  any  article  which  a  tenant  has 
a  power  of  removing,  as  appears  from  the  case  of  Colegrave 
V.  Dios  Santos  (a) ;  but  even  this  is  not  its  necessary  mean- 
ing; it  only  means  something  fixed  to  another;  and  every 
article  enumerated  in  this  declaration  may  be  a  purely 
moveable  chattel,  and  the  fit  subject  of  an  action  of  trover. 
For  instance,  they  might  be  affixed  to  a  bam  or  other 
structure,  so  supported  as  that  it  might  itself  be  the  subject 
of  this  form  of  action.  The  word  may  therefore  be  under- 
stood in  a  sense  different  from  that  which  the  defendant 
seeks  to  impose  upon  it ;  and  if  that  be  such  a  sense  as 
will  support  the  declaration,  it  ought  so  to  be  understood 
by  the  Court.  It  must  be  presumed  that  the  Judge  would 
not  have  directed  the  jury  to  find,  and  that  the  jury  would 
not  have  found,  damages  for  the  articles  claimed  under  the 
name  of  fixtures,  if  it  was  improper  that  damages  should 
be  given  in  respect  of  them ;  and  the  verdict  having  been 
found  generally,  we  must  intend  them  to  have  been  fix- 
tures attached  to  other  things  which  were  in  themselves 
moveable. 

Alderson,  Gurney,  and  Maule,  Bs.,  concurred. 

Rule  discharged. 

(a)  2  B.  &  Cr.  76 ;  3  D.  &  R.  255. 
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Ejcch.  of  Pleat, 
1839. 


Hughes  v.  Lenny  and  Cropt. 


Assumpsit  for  work,  labour,  and  materials,  done  and  Where  A.  con- 
provided,  and  journeys  performed  for  the  defendant,  for  work  on  ma- 
money  paid,  and  on  an  account  stated.     Pleas,  first,  non  lo'hfm'b^B"**^ 
assumpserunt ;  secondly,  as  to  42/.,  parcel  of  the  monies  in  ("  where  he 
the  declaration  mentioned,  payment.     The  plaintifi*  joined  vey  a  parish, 
issue  on  the  first  plea,  and  entered  a  nolle  prosequi  as  to  f^e  resutu  oV* 
the  42/.    At  the  trial  before  Uttledale,  J.,  at  the  last  Sum-  f "^^  «"»'^«y 

ma  map,  upon 

mer  Assizes  for  Sufiblk,  the  following  facts  appeared : —  paper  furnished 

In  the  year  1838,  an  act  of  ParUament  was  passed  for  his  right  to  sue 

inclosing  the  common  lands  within  the  parish  of  Gazeley,  fabouru  com- 

in  Sufiblk,  under  which  the  defendants,  who  resided  at  P^ete  as  soon  as 

-^  he  has  finished 

Bury  St.  Edmunds,  were  appointed  the  surveyors  for  car-  the  work,  and 
rying  the  act  into  execution ;  and  they  contracted  with  the  reasonaWe 
Commissioners  appointed  by  the  act  to  complete  a  survey  opportunity  of 

^^  "^  r  .^     ascertaining  its 

of  the  parish  by  the  30th  of  July,  1838.     On  the  23rd  of  correctness; 

March,   the  defendants  entered  into  a  verbal  agreement  being  no  con- 

with  the  plaintifi^,  a  surveyor  residing  at  Brixton,  Surrey,  Sfi^'price)*he" 

that  he  should  survey  the  parish,  and  make  a  map  or  plan  demand  more 

of  it  for  the  defendants,  to  be  laid  before  the  Conmiis-  than  a  reason- 

sioners.     The  defendants  suppUed  in  the  first  instance  the  ?efuse"o  de*/ver 

paper  on  which  the  map  was  to  be  traced,  and  also  certain  "  <^*cept  upon 

*    -^  -^  '  payment  of 

field  books  necessary  for  the  work.     The  plaintifi^  began  such  larger 

.  T/»-i-i.i  1  i/»T  price,  that  does 

the  work  m  March,  and  fimshed  it  about  the  end  of  J  une.   not  preclude 
The  measurements  and  calculations  made  during  the  survey  fo^anT ™covef- 
were  entered  by  him  in  the  field  books,   which,  on  the  ing  a  reasonable 

...  price. 

completion  of  the  work,  he  took  with  him  to  his  office  at 
Brixton,  and  there  prepared  the  map  from  them.  On  the 
3rd  of  July,  the  defendants  wrote  to  the  plaintiff*  as  fol- 
lows : — "  We  will  thank  you  to  send  us  the  Gazeley  plan 
and  field  books,  presuming  that  the  former  is  now  com- 
pleted. We  informed  you  in  our  last,  dated  the  25th  ult., 
that  we  should  compute  the  quantities  ourselves ;  therefore 
no  delay  need  arise  on  that  point.^'     On  the  7th  of  July, 
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Exch.  of  Pleat,  the  map  being  completed,  the  plaintiff's  attorney  wrote  to 

the  defendants  as  follows : — "  On  the  other  side  I  send 
you  the  particulars  of  the  accoimt  of  Samuel  D.  Hughes ; 
and  as  the  plan  is  ready,  I  am  instructed  to  deliver  the 
same  to  you  or  your  order,  on  being  paid  the  amount  of 
the  account  as  now  furnished/'  This  account  amounted 
to  204/.  4iS,  4rf.,  being  after  the  rate  of  two  guineas  a-day^ 
besides  expenses.  On  the  17th  of  July,  the  defendants' 
attorney  called  at  the  office  of  the  plaintiflF's  attorney  in 
London  on  the  subject,  and  demanded  the  plan  and  field 
books.  The  plan  was  produced  at  this  interview  by  the 
plaintiff's  attorney,  but  he  refused  to  deliver  it  up  except 
on  payment  of  the  amount  claimed  as  above.  There  was 
conflicting  evidence  at  the  trial  as  to  whether  the  field 
books  also  were  then  produced,  and  offered  to  be  delivered 
up  on  payment,  or  not.  The  plaintiff's  attorney  stated 
that  they  were  produced,  and  that  he  made  a  proposal, 
which  was  declined  by  the  defendants'  attorney,  that  the 
plaintiff  should  go  down  to  Gazeley  and  meet  the  defend- 
ants there,  in  order  to  test  the  accuracy  of  the  measure- 
ments, &c.,  in  the  field  books.  The  defendants'  attorney 
refused  to  pay  the  amount  claimed,  upon  which  the  plain- 
tiff's attorney  suggested  that  he  should  make  a  tender  of 
some  sum ;  but  this  he  declined  to  do.  The  plaintiff's 
attorney,  on  the  other  hand,  refused  to  give  up  the  plan 
or  the  field  books ;  and  on  the  following  day  this  action 
was  commenced.  There  was  contradictory  evidence  as  to 
the  mode  and  rate  according  to  which  the  plaintiff  was  to 
be  paid  for  the  work,  the  plaintiff  claiming  payment  at  the 
rate  of  two  guineas  a-day,  besides  his  expenses,  the  de- 
fendants contending  that  the  contract  was  to  pay  him  at 
the  rate  of  4rf.  per  acre  for  part  of  the  parish,  and  6d.  for 
the  remainder. 

It  was  contended  for  the  defendants,  on  this  state  of 
facts,  that  the  plaintiff  ought  to  be  nonsuited,  having 
brought  his  action  too  soon ;  for  that,  ha\ing  undertaken 
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an  entire  work,  viz.  the  making  of  the  survey  and  map,  he  ^<^*« «/"  ^^«»» 

was  bound  to  complete  and  deliver  the  map  before  he  could  ^  '  ^ 

maintain  any  action ;  and  that  the  offer  to  deUver  it,  being       Huohes 

conditional  only,  was  not  sufficient.  The  cases  of  Goodallv,        Lenny. 

Skelton  (a),  and  Sinclair  v.  Bowles  (i),  were  cited.     The 

learned  Judge  decUned  to  nonsuit,  and  in  summing  up, 

left  it  to  the  jury  to  say,  whether  the  field  books  as  well  as 

the  plan  were  produced  at  the  interview  of  the  17th  July, 

and  told  them,  that  if  upon  the  evidence  they  could  not 

lee  that  any  precise  contract  had  been  entered  into  at  a 

fixed  rate,  they  were  to  consider  what  would  be  a  fair 

remuneration  to  the  plaintiff  for  his  time  and  labour.    His 

Lordship  also  stated  his  opinion  to  be,  that  the  plaintiff 

was  not  boimd  to  deUver  the  work  without  being  paid  for 

it;  and  that  if  he  demanded  too  much,  the  defendants 

ought  to  have  tendered  him  some  reasonable  sum.     On  this 

point,  however,  he  gave  leave  to  the  defendants  to  move  to 

enter  a  nonsuit.  The  jury  found  a  verdict  for  the  plaintiff, 

and  that  the  payment  was  to  be  made  by  acreage,  and  not 

by  time,  and  gave  7d.  an  acre  throughout  the  parish,  the 

plaintiff  ^s  claim  amounting,  at  this  rate  of  payment,  to 

115/.   A  verdict  was  entered  for  him  for  73/.,  the  balance 

after  deducting  the  42/.  paid  on  account. 

In  Michaelmas  Term,  B.  Andrews  obtained  a  rule  nisi 
to  enter  a  nonsuit,  pursuant  to  the  leave  reserved :  against 
which 

Kelly  and  Gunning  now  shewed  cause. — ^The  objections 
taken  in  the  present  case  appear  to  be  of  a  very  novel 
kind,  and  amount  in  effect  to  this :  first,  that  a  man  who 
does  work  for  another  is  bound  to  deUver  the  article  with- 
out payment ;  and  secondly,  that  if  he  asks  somewhat  too 
much  for  it,  he  is  not  to  recover  any  thing.  This  was  a 
work  of  a  kind  requiring  great  labour  and  skill  on  the  part 

(a)  2  H.  BI.  316.  (b)  9  B.  &  Cr.  92;  4  Man.  &  R.  1. 
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Exch,  of  Pleat,  of  the  plaintiff.  Down  to  the  time  of  action  brought,  it  does 
'^  ^  '  ^  not  distinctly  appear  that  any  specific  terms  were  agreed 
Hughes  on  between  the  parties.  Then  the  plaintiff  does  the  work, 
Lenny.  receives  payment  on  account,  finishes  it,  and,  as  the  jury 
have  found,  is  ready  to  deliver  both  the  map  and  the  field 
books,  on  payment  of  the  amount  of  his  demand.  The 
objection  on  which  leave  was  granted  for  entering  a  non- 
suit, viz.  that  the  map  was  not  actually  delivered,  so  as  to 
give  the  defendants  the  opportunity  of  inspecting  it,  which 
they  had  a  right  to  do,  was  rightly  overruled.  The  work 
having  been  done  by  the  plaintiff,  imless  there  had  been 
an  express  contract  that  it  should  be  delivered  without 
payment,  there  is  no  authority  that  he  was  bound  to  deliver 
it.  It  is  like  the  building  of  a  carriage  or  the  painting  of  a 
portrait;  the  plaintiff  completes  his  contract  by  the  perform- 
ance of  the  work ;  and  unless  the  parties  have  contracted 
expressly,  or  by  necessary  implication,  that  the  work  is  to 
be  delivered  without  payment  of  the  price,  the  law  casts  no 
such  obligation  upon  him.  The  case  of  Goodall  v.  Skeltan  {a), 
which  wa?  cited  at  the  trial,  is  wholly  inapplicable ;  the 
question  there  was,  what  amoimted  to  actual  delivery. 
Sinclair  v.  Bowles  (i),  which  will  also  be  relied  upon,  is 
equally  distinguishable.  No  doubt,  where  a  party  contracts 
to  do  a  specific  work,  by  one  entire  contract,  he  must  com- 
plete it  in  order  to  recover  upon  the  contract,  and  cannot 
claim  for  a  mere  part  performance  on  a  quantum  meruit. 
But  here  the  plaintiff  has  fully  completed  the  work  for 
which  he  was  employed,  and  on  what  principle  he  is  to  be 
paid  has  also  been  determined  by  the  finding  of  the  jury. 
This,  therefore,  is  not  the  case  of  a  contract  only  part 
performed,  as  if  the  plaintiff  had  left  any  essential  portion 
of  the  district  immapped :  he  was  ready  to  deliver  the  com- 
plete map  on  certain  terms.  The  jury,  therefore,  were 
rightly  directed  that  the  plaintiff  was  not  boimd  actually 

(a)  2  H.  Bl.  316.  {h)  9  B.  &  Cr.  92 ;  4  Man.  &  R.  1. 
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to  deliver  it  until  payment  of  a  reasonable  remuneration,  Exch.  of  PUat, 
and  that  if  lie  asked  too  much,  it  was  the  duty  of  the  defend-  ^ 

ants  to  make  a  tender  of  the  reasonable  amount.  [Aklerson,  Hughes 
B. — Surely  the  parties  must  have  an  opportumty  of  ascer-  Lenny. 
taining  whether  the  work  is  of  any  value  to  them. — 
Parke,  B. — ^Is  not  a  tailor  boimd  to  give  his  customer  an 
opportunity  of  trying  on  the  coat, — ^in  his  presence  indeed, 
so  as  to  secure  his  lien  ?]  Whether  the  parties  have  had  a 
reasonable  opportunity  of  inspecting  the  work  or  not,  was  a 
question  for  the  jury :  there  was  ample  evidence  in  this 
case  that  they  had,  but  it  was  not  required  that  that  ques- 
tion should  be  left  to  the  jury,  and  the  point  was  not  put, 
except  in  support  of  the  larger  proposition,  that  the 
defendants  were  not  suable  until  the  plan  was  deUvered. 
[Parke,  B. — ^Whose  property  is  this  plan  at  present  ?  If 
it  still  belongs  to  the  plaintiflF,  his  proper  remedy  is  by  an 
action  founded  on  his  special  employment,  stating  that  the 
defendants  undertook  to  pay  him  on  a  quantum  meruit,  in 
which  the  measure  of  damages  would  be  the  value  of  his 
work  independently  of  the  plan :  Atkinson  v.  Bell  (a).]  No 
point  was  made  at  the  trial  as  to  the  specific  appropriation  of 
the  plan  to  the  defendants ;  but  if  it  had,  there  clearly  was 
such  specific  appropriation  in  this  case  :  the  defendants  had 
actually  supplied  the  paper  on  which  the  plan  was  made. — 
The  only  remaining  question  therefore  is,  whether  the  plain- 
tifPs  having  demanded  too  much,  disentitles  him  altogether 
to  recover.  K  so,  the  plaintiff  ought  to  have  been  nonsuited. 
But  it  is  clearly  for  the  jiuy  to  say  how  much  is  actually 
due ;  the  complaint,  therefore,  if  any,  must  be  of  the  direc- 
tion of  the  learned  judge.  But  the  point  is  in  either  view 
altogether  imtenable.  Where  deUvery  and  payment  are 
to  be  concurrent,  the  party  must  no  doubt  shew  that  the 
work  is  completed,  and  also  that  he  is  ready  and  willing  to 
deliver  it  on  payment  of  a  reasonable  price ;  but  he  is  not 

(a)  8  B.  &  Cr.  277 ;  2  Man.  &  R  292. 
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Erch.  of  pieai,  bound  to  make  any  tender;  if  the  other  party  objects  that 

v^-^^lL^     he  claims  too  much,  it  is  for  him  to  tender  the  reasonable 

Hughes       price.     K  it  were  otherwise,  a  plaintiflF  might  be  liable  to 

Lennt.        have  a  verdict  against  him,  on  the  groimd  that  he  had 

made  a  slight  mistake  in  figures.    But  in  fact  there  was  no 

proof  of  anything  like  a  final  demand,  byway  of  condition, 

of  the  204/. — On  this  point  they  referred  to  Roberts  v. 

Havehck  (a). 

Biffffs  Andrews,  and  Byles,  contra. — The  argument  on 
the  other  side  proceeds  upon  the  fallacy  of  supposing  that 
this  case  is  to  be  determined  as  if  it  were  an  action  by  the 
defendants  for  the  plan,  or  for  a  breach  of  the  plaintiflF  ^s 
contract.  The  question  is,  not  whether  the  defendants 
have  done  all  t?iey  were  strictly  boimd  to  do,  but  whether 
the  plaintiflT  has  qualified  himself  to  bring  the  action  he 
has  brought.  He  ought  to  have  shewn  that  he  was  ready 
to  deliver  the  plan,  on  receiving  at  that  time  the  amount 
which  he  was  reasonably  entitled  to  for  it.  The  survey 
which  the  plaintiflT  was  employed  to  make,  meant  the 
measuring  and  the  mapping :  the  measurement  was  worth 
nothing  till  the  plan  was  made ;  and  the  whole  labour  was 
valueless  to  the  defendant  till  the  map  was  delivered  to 
them.  It  was,  as  in  Sinclair  v.  Bowles,  one  entire  contract, 
in  respect  of  which  the  plaintiflF  was  not  entitled  to  recover 
at  all  until  he  had  completed  it,  and  given  the  defendants 
the  benefit  of  it.  This  is  more  like  the  case  of  goods  sold 
than  work  done :  it  is  not  like  a  case  where  the  work  is 
valuable  as  it  goes  on ;  here  the  whole  value  of  the  work 
was  incorporated  in  the  field  books  and  map.  It  is  not 
necessary  for  the  defendants  to  maintain  that  they  were 
absolutely  entitled  to  the  map  as  their  own ;  but  they  were 
certainly  entitled  to  have  the  means  of  testing  its  accuracy 
and  use,  before  paying  for  it :  the  plaintiflF  ought  there- 

(a)  3  B.  &  Ado].  404. 
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fore  to  have  tendered  the  map  for  inspection,  that  they  Exeh.  of  PUat, 
might  ascertain  whether  it  was  of  any  value :  and  he  had  - 

no  right  to  impose  the  terms  that  they  should  have  that       Hughes 
opportunity  only  on  payment  of  the  expense  of  bringing  it        Lenny. 
down  to  Bury.     The  accuracy  of  the  map  was  to  be  tested 
through  the  accuracy  of  the  field  books ;  and  imtil  it  was 
80  tested,  it  could  not  be  seen  whether  it  was  of  any 
value :  therefore  it  must  be  deUvered  for  that  purpose. 

Secondly,  even  if  the  plaintiff  was  not  bound  to  deliver 
the  map  before  he  demanded  the  price,  these  are  con- 
current obligations,  and  he  was  bound  to  deliver  it  on 
receiving  the  amount  to  which  he  was  fairly  and  reason- 
ably entitled  for  the  work.     If  the  defendants  had  ten- 
dered a  sum,  it  must  have  been  at  the  peril  of  the  jury 
finding  a  higher  rate  of  payment;   because  the  plaintiff 
would  have  a  Uen  on  the  work  for  the  amoimt  to  which  he 
was  reasonably  entitled.     It  may  be  Ukened  to  the  case  of 
goods  bargained  and  sold,  where  the  seller  must  shew  a 
readiness  to  deliver  on  payment  of  the  price  to  which  he  is 
entitled.     If  a  party  sells  goods  at  a  reasonable  price,  can 
he  refuse  to  give  them  up,  except  upon  payment  of  a  larger 
price  ?    This  is  in  substance  the  case  of  a  vendor  of  a  map 
and  field  books  -  and  he  must  shew  a  readiness  to  deliver 
on  payment  of  the  contract  price.  Suppose  the  plaintiff  had 
brought  a  special  action  on  the  contract,  he  must  have 
alleged  his  performance  of  it — ^viz.  that  he  had  made  the 
plan,  and  was  ready  to  deliver  it  on  payment  of  the  con- 
tract price.     [Parke,  B. — ^The   question  is,  what  w  the 
contract  ?     Is  it  not  this — that  in  consideration  that  the 
plaintiff  would  survey  the  parish,  and  put  down  the  results 
of  his  survey  on  the  defendants^  paper,  and  would  give 
them  a  reasonable  opportimity  of  comparing  the  plan  with 
the  books,  and  both  of  them  with  the  land,  they  agree  to 
give  him  a  reasonable  remuneration  for  his  labour?     Is  it 
not  like  the  case  of  a  coat  made  by  a  tailor  out  of  his  cus- 
tomer's cloth  ? — ^if  he  give  the  customer  a  reasonable  op- 
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Exeh.  of  Piiot,  portunity  of  trying  it  on,  although  he  may  refiise  to  deliver 
^     it,  cannot  he  sue  for  the  price  ? — ^because  he  has  a  right 
HuoHBs        of  lien,  which  does  not  preclude  him  from  bringing  his 
Lenny.        action  m  the  meantime.]     If  the  defendants  were  suing, 
they  must  shew  that  they  had  tendered  the  price ;  but  as 
the  plaintiif  is  suing,  he  must  shew  that  he  has  done  every 
thing  to  entitle  him  to  sue — and  therefore  that  he  was 
ready  to  deliver  on  payment  of   the  reasonable  price. 
[Parke,  B. — ^They  say  on  the  other  side  that  there  was 
evidence  for  the  jury,  both  that  you  had  a  reasonable  op- 
portunity of  inspecting  the  work,  and  also  of  the  readiness 
to  deUver  on  payment  of  the  reasonable  price.] 

But  further,  this  is  not  a  case  in  which  indebitatus  as- 
sumpsit will  lie  at  all.  Goodall  v.  Skelion  is  the  only  case 
in  which  the  question  has  been  raised,  whether  the  seller 
of  goods  can  insist  on  a  lien,  and  bring  indebitatus  as- 
simipsit  in  the  meantime.  [Alder son,  B. — I  do  not  under- 
stand that  the  plaintiff  claims  a  Uen.  Parke,  B. — The 
question  is,  how  much  is  to  be  done  by  him  before  there  is 
a  debt  due  ?  When  is  there  a  debt  due  for  the  tailor's 
bill,  where  you  have  deUvered  him  cloth  to  be  made  into  a 
coat  ? — as  soon  as  he  has  done  the  work,  and  given  you 
an  opportimity  of  trying  it  on.]  There  is  a  ground  of 
action,  but  not  such  a  debt  as  is  recoverable  in  indebitatus 
assumpsit.  It  cannot  be  ascertained  whether  the  work  is 
done  on  the  buyer's  materials,  until  the  special  contract  is 
looked  at ;  and  if  it  becomes  necessary  to  look  at  the 
special  contract  in  order  to  ascertain  the  rights  of  the 
parties,  in  that  case  indebitatus  assumpsit  will  not  lie. 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  and  that  the  rule  ought  to  be  discharged. 
There  is  certainly  some  nicety  in  the  case,  but  when  it 
comes  to  be  fully  imderstood,  I  think  there  is  no  great 
difficulty  in  it.  The  question  is,  whether  any  debt  is  due 
from  the  defendants  to  the  plaintiff,  for  which  he  can  main- 
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tain   an  action  of  indebitatus  assumpsit  for  work  and  Exeh.  of  Pleas, 
labour  and  materials.     The  best  method  of  ascertaining  ^ 

that  is  to  see  what  was  the  contract  between  the  parties.  Hughes 
Now  the  true  state  of  the  contract  appears  to  me  to  be  Lenny. 
this: — the  defendants  employ  the  plaintiff  to  survey  a 
parish,  and  then  to  put  down  the  results  of  his  survey, 
first  on  books  provided  for  him  by  the  defendants,  and 
afterwards  on  paper  to  be  provided  by  them  for  him,  in 
the  shape  of  a  map  or  plan :  and  incidental  to  that  employ- 
ment, it  may  be  a  condition  that  the  plaintiff  should  give 
the  defendants  a  reasonable  opportunity  of  comparing  the 
map  with  the  books,  and  both  of  them  with  the  lands  sur- 
veyed, in  order  to  ascertain  their  accuracy.  It  is  said 
that  it  is  a  part  of  the  same  contract,  that  the  plaintiff 
should  be  ready  and  willing  to  deliver  the  books  and 
map  to  the  defendants ;  but  I  do  not  think  that  is  any 
part  of  the  contract,  although  there  may  be  an  independ- 
ent contract  that  the  plaintiff  should  return  the  mate- 
rials supphed.  by  them  on  request :  as  in  the  case  of  the 
delivery  of  goods  to  a  warehouseman  to  keep,  or,  which 
18  perhaps  a  closer  analogy,  of  cloth  to  a  tailor  to  be 
mrought  into  a  coat ;  but  that  is  altogether  independent 
of  the  right  of  the  tailor  to  sue  for  the  debt  due  to 
him;  for  as  soon  as  he  has  worked  the  cloth,  and  given 
his  employer  an  opportunity  of  ascertaining  whether  it 
is  made  to  fit,  he  has  a  right  to  send  in  his  bill  for  the 
work.  There  may  be  a  contract  on  the  plaintiff^s  part  to 
return  the  materials  on  payment  of  a  reasonable  price; 
but  if  so,  the  defendants  are  not  entitled  to  sue  in  respect 
of  that  contract  because  they  have  not  tendered  that 
price.  But  the  contract  in  respect  of  which  the  plaintiff 
sues,  is  no  more  than  this ; — to  perform  the  work  satisfac- 
torily, and  to  give  the  defendants  a  reasonable  opportu- 
nity of  inspecting  it  and  ascertaining  its  correctness :  as 
soon  as  he  has  done  that,  he  may  maintain  an  action  for 
the  debt,  retaining  his  lien  notwithstanding.    The  ques- 
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Exeh.  of  Pleas,  tion  therefore  is,  whether  there  was  evidence  to  go  to  the 

jury,  &om  which  they  might  reasonably  find  that  those 
things  were  done  which  would  entitle  the  plaintiff  to  sue 
for  a  debt.  Now,  the  main  struggle  to-day  has  been,  whe- 
ther there  was  evidence  that  a  reasonable  opportunity  was 
afforded  to  the  defendants  of  ascertaining  whether  the 
work  was  correctly  done :  and  on  that  point,  I  think  there 
clearly  was  evidence  for  the  jury.  It  appears  that  the 
defendants  were  informed  on  the  7th  of  July  that  the  work 
was  completed,  and  there  was  an  interval  until  the  17th,  in 
which  they  might  have  had  the  map  and  books  sent  down 
into  the  country,  and  compared  with  the  land  surveyed. 
There  was  therefore  a  reasonable  time  for  that  purpose, 
if  the  defendants  had  asked  for  it ;  but  they  did  not,  and 
they  never  put  their  case  upon  that  ground.  The  plain- 
tiff, therefore,  is  entitled  to  recover  as  for  a  debt,  and  we 
need  not  inquire  whether  he  was  ready  to  deliver  the  plan 
on  payment  of  a  reasonable  price,  or  not ;  because,  as  I  have 
already  said,  we  do  not  consider  that  that  was  necessary 
to  enable  him  to  sue  for  the  debt ;  but  if  it  were,  it  seems 
to  me  that  on  that  point  also  there  was  evidence  for  the 
jury,  on  the  statement  of  the  plaintiff's  attorney.  I  think, 
however,  that  the  plaintiff  is  entitled  to  recover  for  work, 
labour,  and  materials,  on  proof  of  the  performance  of  the 
work  to  the  satisfaction  of  the  jury,  and  of  the  defend- 
ants' having  had  a  reasonable  opportunity  of  ascertaining 
its  correctness. 

Aldebson,  B. — I  am  of  the  same  opinion :  I  think  that 
my  Brother  Parke  has  stated  the  real  contract  between 
the  parties  correctly;  and  with  regard  to  the  evidence,  I 
think  there  was  abundant  evidence  from  which  the  juiy 
might  find,  that  the  defendants  had  a  reasonable  oppor- 
tunity of  seeing  whether  the  plan  was  correct.  It  could 
not  be  necessary  for  that  purpose  to  re-survey  the  whole 
parish,  but  only  to  compare  particular  parts  of  it :   the 
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the  defendants  might  have  taken  certain  standard  points,   EjccH.  of  Pieas, 

.  .  1839 

measured  them  in  the  country,  and  compared  them  with 

the  plan  in  London;  and  they  had  from  the  7th  to  17th  of 
July  for  the  piu^ose  of  doing  so.  There  was  abundant 
evidence,  therefore,  for  the  jury  that  they  had  a  reasona- 
ble opportunity  of  inspecting  the  plan  and  ascertaining  its 
accuracy.  If  so,  the  plaintiff  has  done  all  that  he  was 
required  by  the  contract  to  do :  he  has  done  the  work ;  he 
has  done  it,  as  the  jury  have  found,  in  a  satisfactory  man- 
ner j  he  has  afforded  the  defendants  a  reasonable  oppor- 
tonity  of  inspection,  and  he  has  then  a  right  to  claim  a 
reasonable  compensation  for  his  labour.  If  he  has  done 
wrong  in  refusing  to  deliver  the  plan,  the  defendants 
might  have  contested  that  by  tendering  the  reasonable 
amount,  and  bringing  their  action  of  trover;  but  that 
does  not  affect  the  plaintiff's  right  of  suing  for  the  debt 
due  to  him. 

Maule,  B. — ^I  am  also  of  opinion  that  this  rule  ought 
to  be  discharged.  This  is  an  action  of  indebitatus  assimip- 
at,  in  which  the  plaintiff  declares  that  the  defendants  are 
indebted  to  him  for  work,  labour,  and  materials ;  and  the 
question  is,  whether  there  was  evidence  to  goto  the  jury  of 
the  existence  of  such  a  debt.  Where  a  party  undertakes 
to  work  up  the  materials  of  another,  I  tliink  his  right  of 
action,  at  the  latest,  arises  when  he  has  done  the  work 
satisfactorily,  and  has  given  the  other  party  a  reasonable 
opportunity  of  ascertaining  whether  it  has  been  properly 
done.  It  struck  me  at  one  time  that  it  was  doubtful 
whether  this  latter  term  was  imported  as  a  condition  into 
the  contract ;  but  I  now  think  that  it  has  been  properly 
conceded  in  point  of  law  that  it  was.  Then  I  think  there 
was  ample  evidence  for  the  jury  that  such  opportimity  was 
afforded  in  this  case.  Notice  was  given  to  the  defendants 
on  the  7th  of  July  that  the  work  was  completed,  and  they 
had  until  the  17th  to  make  such  inspection.     As  to  the 

VOL.  V.  O  M.  W. 
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Hughes 

V. 

Lenny. 


Exch.  of  Phot,  plaintiff  being  bound  to  name  a  sum,  and  saying  that  he 

1839 

was  ready  to  deliver  the  work  on  payment  of  that  sum,  no 

principle  or  authority  has  been  cited  to  shew  that  that  is 
necessary ;  and  it  seems  to  me  that  it  would  be  strange 
that  the  defendants,  having  made  no  tender  of  any  sum, 
should  be  in  as  good  a  situation  as  if  they  had  tendered  it, 
and  it  had  been  refused,  and  they  had  then  paid  it  into 
Court,  and  the  plaintiff  had  taken  it  out.  There  may  be 
a  contract  on  the  part  of  the  plaintiff  to  re-deUver  the 
goods,  not  arising  out  of  the  contract  of  work  and  labour, 
but  resulting  merely  from  the  delivery  to  him  of  the  de- 
fendants' materials,  which  would  equally  have  arisen  whe- 
ther he  had  made  them  more  valuable  by  the  work  done  by 
him  upon  them,  or  had  injured  or  spoiled  them  altogether; 
but  that  in  no  degree  qualifies  the  right  of  action  on  this 
contract,  which  is  a  contract  for  work  and  labour.  I  think, 
therefore,  the  plaintiff  has  done  all  which  he  was  bound 
to  do,  to  entitle  him  to  recover  in  this  action. 


Rule  discharged. 


Collins  v.  Rose. 

IRESPASS  for  breaking  and  entering  the  plaintiff's 
house,  and  seizing,  taking,  and  carrying  away,  and  dis- 
training and  selling  his  goods.  Plea,  not  guilty.  At  the 
trial  before  Littledale,  J.,  at  the  Buckinghamshire  Summer 
Assizes,  1838,  it  appeared  that  the  goods  were  distrained 
by  the  defendant,  a  constable,  under  a  warrant  of  distress 
for  nonpayment  of  the  sum  of  llfrf.,  airears  of  a  church- 
rate,  in  the  coimty  of  Buckingham,  on  the  27th  of  October, 


Under  the  53 
Geo.  3,  c.  1 27, 
8.  12,  which 
requires  that 
an  action  for 
anything  done 
in  pursuance  of 
the  act  shall 
be  commenced 
within  three 
calendar  months 
qfter  the  fact 
committed^  an 
action  of  tres- 
pass for  seizing, 

taking,  and  carrying  away,  and  distraining  and  selling  the  plaintiff's  goods,  under  a  warrant 
of  distress  for  arrears  of  a  church-rate,  may  be  brought  within  three  calendar  months  after  the 
sate. 

Where  a  demand  for  the  perusal  and  copy  of  a  magistrate's  warrant,  in  pursuance  of  the 
24  Geo.  2,  c.  44,  s.  6,  required  the  perusal  and  copy  to  be  given  within  three  days : — Heldt  that 
this  was  a  sufficient  demand  to  entitle  the  party  to  sue,  although  the  statute  says  that  no  action 
shall  be  brought  until  the  perusal  and  copy  shall  have  been  revised  for  six  days  after  deniand. 
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1837 ;  that  they  were  carried  by  the  defendant,  on  the  30th,  Bgch.  of  Pleas, 

into  Oxfordshire,  and  afterwards  brought  back  into  Buck- 

inghamshire,  and  there  sold  to  satisfy  the  arrears  of  the 

nte  and  the  costs,  on  the  1st  and  2nd  of  November.     The 

writ  in  this  action  was  sued  out  on  the  30th  of  January, 

1838.     Tt  was  admitted,  for  the  defendant,  that  there  was 

an  irregularity  in  the  warrant  under  which  he  levied ;  but 

it  was  contended  that  the  plaintiff  was  precluded  firom 

ncovering,  on  two  grounds ;  first,  because  there  was  not  a 

tafficient  demand  of  a  perusal  and  copy  of  the  warrant  to 

satisfy  the  statute  24  Greo.  2,  c.  44,  s.  6,  the  written  demand 

served  on  the  defendant  having  required  the  perusal  and 

copy  to  be  granted  within  three  days,  whereas  the  statute 

provides  that  no  action  shall  be  brought  against  a  constable 

tc.  for  anything  done  in  obedience  to  a  warrant  of  a  justice, 

until  the  perusal  and  copy  of  the  warrant  have  been  revised 

or  neglected  for  the  space  of  six  days  after  demand :  and 

secondly,  that  the  action  was  not  brought  within  sufficient 

time,  for  that  it  ought,  under  the  53  Geo.  3,  c.  127,  s.  12, 

to  have  been  commenced  within  three  calendar  months 

"after  the  fact  committed,^'  which  in  this  case  was  the 

origmal  seizure  of  the   goods.     For  the  plaintiff  it  was 

masted,   that   either  he   might  treat   the   removal  into 

Oxfordshire  as  a  distinct  trespass,  in  which  case  the  action 

VB8  in  time ;  or  that  he  had  a  right  to  sue  within  three 

ttlendar  months  after  the  sale,  which  constituted  the  real 

grievance,  the  seizure  being  merely  a  part  of  the  entire  act 

rf  trespass  which  was  carried  into  effect  by  the  sale.     The 

learned  Judge  reserved  both  points,  and  the  plaintiff  had  a 

''crdict,  the  defendant  having  leave  to  move  to  enter  a 

iKmsoit  if  the  Court  should  be  of  opinion  that  either  of  the 

objections  was  fatal  to  the  action. 

Kelly  moved  accordingly  in  last  Michaelmas  Term. — 
Krit^  the  demand  of  the  perusal  and  copy  of  the  warrant 
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V, 

Lenny. 


Exch.  of  Pleat,  plaintiflF  being  bound  to  name  a  sum,  and  saying  that  he 
'  ^  was  ready  to  deliver  the  work  on  payment  of  that  sum,  no 
Hughes  principle  or  authority  has  been  cited  to  shew  that  that  is 
necessary ;  and  it  seems  to  me  that  it  would  be  strange 
that  the  defendants,  having  made  no  tender  of  any  sum, 
should  be  in  as  good  a  situation  as  if  they  had  tendered  it, 
and  it  had  been  refused,  and  they  had  then  paid  it  into 
Court,  and  the  plaintiff  had  taken  it  out.  There  may  be 
a  contract  on  the  part  of  the  plaintiff  to  re-deUver  the 
goods,  not  arising  out  of  the  contract  of  work  and  labour, 
but  resulting  merely  from  the  deUvery  to  him  of  the  de- 
fendants^ materials,  which  would  equally  have  arisen  whe- 
ther he  had  made  them  more  valuable  by  the  work  done  by 
him  upon  them,  or  had  injured  or  spoiled  them  altogether; 
but  that  in  no  degree  qualifies  the  right  of  action  on  this 
contract,  which  is  a  contract  for  work  and  labour.  I  think, 
therefore,  the  plaintiff  has  done  all  which  he  was  bound 
to  do,  to  entitle  him  to  recover  in  this  action. 


Rule  discharged. 


s 


Collins  v.  Rose. 

IRESPASS  for  breaking  and  entering  the  plaintiff 
house,  and  seizing,  taking,  and  carrying  away,  and  dis- 
training and  selling  his  goods.  Plea,  not  guilty.  At  the 
trial  before  Littledale,  J.,  at  the  Buckinghamshire  Summer 
Assizes,  1838,  it  appeared  that  the  goods  were  distrained 
by  the  defendant,  a  constable,  under  a  warrant  of  distress 
for  nonpayment  of  the  sum  of  ll|rf.,  arrears  of  a  church- 
rate,  in  the  coimty  of  Buckingham,  on  the  27th  of  October, 


Under  the  53 
Geo.  3,  c.  1 27, 
8.  12,  which 
requires  that 
an  action  for 
anything  done 
in  puriiuance  of 
the  act  shall 
be  commenced 
within  three 
calendar  months 
qffer  the  fact 
commitfed,  an 
action  of  tres- 
pass for  seizing, 

taking,  and  carrying  away,  and  distraining  and  selling  the  plaintiff's  goods,  under  a  warrant 
of  distress  for  arrears  of  a  church-rate,  may  be  brought  within  three  calendar  months  after  the 
tale. 

Where  a  demand  for  the  perusal  and  copy  of  a  magistrate's  warrant,  in  pursuance  of  the 
24  Geo.  2,  c.  44,  s.  6,  required  the  perusal  and  copy  to  be  given  within  three  days : — Held,  that 
this  was  a  sufficient  demand  to  entitle  the  party  to  sue,  although  the  statute  says  that  no  action 
shall  be  brought  until  the  perusal  and  copy  shall  have  been  refused  for  tix  days  after  deniand. 
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1837 ;  that  they  were  carried  by  the  defendant,  on  the  80th,  Bteh.  of  PUas, 
into  Oxfordshire,  and  afterwards  brought  back  into  Buck- 
inghamshire, and  there  sold  to  satisfy  the  arrears  of  the 
nte  and  the  costs,  on  the  1st  and  2nd  of  November.     The 
writ  in  this  action  was  sued  out  on  the  30th  of  January, 
1838.     Tt  was  admitted,  for  the  defendant,  that  there  was 
an  irregularity  in  the  warrant  under  which  he  levied ;  but 
it  was  contended  that  the  plaintiff  was  precluded  firom 
ncovering,  on  two  grounds ;  first,  because  there  was  not  a 
tafficient  demand  of  a  perusal  and  copy  of  the  warrant  to 
ttdsfy  the  statute  24  Greo.  2,  c.  44,  s.  6,  the  written  demand 
served  on  the  defendant  having  required  the  perusal  and 
oopy  to  be  granted  within  three  days,  whereas  the  statute 
provides  that  no  action  shall  be  brought  against  a  constable 
kc.  for  anything  done  in  obedience  to  a  warrant  of  a  justice, 
until  the  perusal  and  copy  of  the  warrant  have  been  refused 
w  neglected  for  the  space  of  six  days  after  demand :  and 
secondly,  that  the  action  was  not  brought  within  sufficient 
time,  for  that  it  ought,  under  the  53  Geo.  3,  c.  127,  s.  12, 
to  have  been  commenced  within  three  calendar  months 
"after  the  fact  committed,*'  which  in  this  case  was  the 
origmal  seizure  of  the   goods.     For  the  plaintiff  it  was 
nuisted,   that   either  he  might  treat  the  removal  into 
Oxfordshire  as  a  distinct  trespass,  in  which  case  the  action 
VB8  in  time ;  or  that  he  had  a  right  to  sue  within  three 
ttlendar  months  after  the  sale,  which  constituted  the  real 
grievance,  the  seizure  being  merely  a  part  of  the  entire  act 
tf  trespass  which  was  carried  into  effect  by  the  sale.     The 
learned  Judge  reserved  both  points,  and  the  plaintiff  had  a 
''ttdict,  the  defendant  having  leave  to  move  to  enter  a 
iMmsoit  if  the  Court  should  be  of  opinion  that  either  of  the 
objections  was  fatal  to  the  action. 

Kelly  moved  accordingly  in  last  Michaelmas  Term. — 
Knt,  the  demand  of  the  perusal  and  copy  of  the  warrant 
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Exeh.  of  Pleat,  plaintiflF  being  bound  to  name  a  sum,  and  saying  that  he 

was  ready  to  deliver  the  work  on  payment  of  that  sum,  no 
principle  or  authority  has  been  cited  to  shew  that  that  is 
necessary ;  and  it  seems  to  me  that  it  would  be  strange 
that  the  defendants,  having  made  no  tender  of  any  sum, 
should  be  in  as  good  a  situation  as  if  they  had  tendered  it, 
and  it  had  been  refused,  and  they  had  then  paid  it  into 
Court,  and  the  plaintiff  had  taken  it  out.  There  may  be 
a  contract  on  the  part  of  the  plaintiff  to  re-deUver  the 
goods,  not  arising  out  of  the  contract  of  work  and  labour, 
but  resulting  merely  from  the  delivery  to  him  of  the  de- 
fendants^ materials,  which  would  equally  have  arisen  whe- 
ther he  had  made  them  more  valuable  by  the  work  done  by 
him  upon  them,  or  had  injured  or  spoiled  them  altogether; 
but  that  in  no  degree  qualifies  the  right  of  action  on  this 
contract,  which  is  a  contract  for  work  and  labour.  I  think, 
therefore,  the  plaintiff  has  done  all  which  he  was  bound 
to  do,  to  entitle  him  to  recover  in  this  action. 

Rule  discharged. 


s 


Collins  v.  Rose. 

IRESPASS  for  breaking  and  entering  the  plaintiff 
house,  and  seizing,  taking,  and  carrying  away,  and  dis- 
training and  selUng  his  goods.  Plea,  not  guilty.  At  the 
trial  before  Littledale,  J.,  at  the  Buckinghamshire  Summer 
Assizes,  1838,  it  appeared  that  the  goods  were  distrained 
by  the  defendant,  a  constable,  under  a  warrant  of  distress 
for  nonpayment  of  the  sum  of  llfrf.,  arrears  of  a  church- 
rate,  in  the  coimty  of  Buckingham,  on  the  27th  of  October, 


Under  the  53 
Geo.  3,  c.  1 27, 
8.  12,  which 
requires  that 
an  action  for 
anything  done 
in  puriiuance  of 
the  act  shall 
be  commenced 
within  three 
calendar  months 
qfter  the  fact 
committedy  an 
action  of  tres- 
pass for  seizing, 

taking,  and  carrying  away,  and  distraining  and  selling  the  plaintiff's  goods,  under  a  warrant 
of  distress  for  arrears  of  a  church-rate,  may  be  brought  within  three  calendar  months  after  the 
iafe. 

Where  a  demand  for  the  perusal  and  copy  of  a  magistrate's  warrant,  in  pursuance  of  the 
24  Geo.  2,  c.  44,  s.  6,  required  the  perusal  and  copy  to  be  given  within  three  days : — Held,  that 
this  was  a  sufficient  demand  to  entitle  the  party  to  sue,  although  the  statute  says  that  no  actioo 
shall  be  brought  until  the  perusal  and  copy  shall  have  been  refused  for  six  days  after  demand. 
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1887 ;  that  they  were  carried  by  the  defendant^  on  the  80th^  Etnh.  of  PUat, 

1839 
into  Oxfordshire^  and  afterwards  brought  back  into  Buck- 
inghamshire^ and  there  sold  to  satisfy  the  arrears  of  the 
rate  and  the  costs^  on  the  1st  and  2nd  of  November.  The 
writ  in  this  action  was  sued  out  on  the  30th  of  January^ 
1838.  It  was  admitted^  for  the  defendant^  that  there  was 
tn  irregularity  in  the  warrant  under  which  he  levied ;  but 
it  was  contended  that  the  plaintiff  was  precluded  firom 
recovering^  on  two  grounds ;  firsts  because  there  was  not  a 
sufficient  demand  of  a  perusal  and  copy  of  the  warrant  to 
satisfy  the  statute  24  Greo.  2,  c.  44,  s.  6^  the  written  demand 
served  on  the  defendant  having  required  the  perusal  and 
copy  to  be  granted  within  three  days,  whereas  the  statute 
provides  that  no  action  shall  be  brought  against  a  constable 
&c.  for  anything  done  in  obedience  to  a  warrant  of  a  justice, 
imtil  the  perusal  and  copy  of  the  warrant  have  been  refused 
or  neglected  for  the  space  of  six  days  after  demand :  and 
secondly,  that  the  action  was  not  brought  within  sufficient 
time,  for  that  it  ought,  under  the  53  Geo.  3,  c.  127,  s.  12, 
to  have  been  commenced  within  three  calendar  months 
"  after  the  fact  committed,"  which  in  this  case  was  the 
original  seizure  of  the  goods.  For  the  plaintiff  it  was 
insisted,  that  either  he  might  treat  the  removal  into 
Oxfordshire  as  a  distinct  trespass,  in  which  case  the  action 
was  in  time ;  or  that  he  had  a  right  to  sue  within  three 
calendar  months  after  the  sale,  which  constituted  the  real 
grievance,  the  seizure  being  merely  a  part  of  the  entire  act 
of  trespass  which  was  carried  into  effect  by  the  sale.  The 
learned  Judge  reserved  both  points,  and  the  plaintiff  had  a 
verdict,  the  defendant  haring  leave  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  either  of  the 
objections  was  fatal  to  the  action. 

Kelly  moved  accordingly  in  last  Michaelmas  Term. — 
First,  the  demand  of  the  perusal  and  copy  of  the  warrant 
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Exek.  of  Piioi,  was  insufficient.    The  object  of  the  statute  is  to  give  the 

constable  a  full  period  of  six  days,  in  which  to  obtain  and 
deliver  the  copy :  but  by  this  demand  he  would  be  misled 
into  supposing  he  must  give  it  within  three  days.  The 
demand  may  be  general ;  but  if  the  party  chooses  to  spe- 
cify a  time,  it  ought  to  be  that  mentioned  in  the  statute. 
[Parke,  B. — I  think  there  is  not  much  in  this  point;  the 
constable  must  be  supposed  to  know  the  law,  and  must 
therefore  know  that  the  mention  of  three  days  meant 
nothing,  and  that  he  would  not  be  bound  to  deliver  the 
copy  within  a  less  time  than  the  six  days.] 

Secondly,  the  action  was  not  brought  in  time,  the  '^  fact 
committed"  being  the  original  seizure  of  the  goods. — On 
this  point  a  rule  nisi  was  granted,  the  cases  of  Saun- 
ders V.  Saunders  (a),  Godin  v. Ferris  (A),  and  Smithy,  Wilt- 
shire {c)  having  been  cited.  At  the  sittings  after  Hilary 
Term, 

Biggs  Andrews  and  Byles  shewed  cause.  The  action 
was  in  time.  In  the  first  place,  the  plaintiff  has  a  right  to 
treat  the  removal  into  Oxfordshire  as  a  new  trespass,  on 
which  he  may  sue  within  three  months  after  the  commis- 
sion of  it.  It  may  be  assimilated  to  the  case  of  a  larceny 
committed  in  one  county,  where  the  goods  are  afterwards 
removed  by  the  felon  into  another  county ;  he  is  triable  in 
the  latter  county,  on  the  ground  that,  in  contemplation  of 
law,  the  taking  and  carrying  away  constitutes  the  offence 
of  larceny  in  every  place  through  which  the  goods  are  car- 
ried :  1  Hawk.  PI.  Cr.  c.  33,  s.  52 ;  4  Bla.  Comm.  304. 
So  here,  the  taking  and  carrying  away  constitutes  an  inde- 
pendent trespass ;  and  the  complaint  in  the  declaration  is 
for  seizing,  taking,  and  carrying  away  the  goods  of  the 


(a)  2  East,  254.  {b)  2  H.  Bl.  14. 

(c)  5  Moore,  322 ;  2  Brod.  &  B.  619. 
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plaintiff.  Where  a  party  complains  of  a  wrongful  detention  Exch,  of  PUat, 
of  his  person,  the  time  of  limitation  of  the  action  dates 
from  the  last  moment  of  his  imprisonment;  Massey  v. 
Johnson  {a).  But  secondly,  the  action  was  well  brought 
within  three  months  after  th^sale.  The  "fact  conmiitted*' 
in  pursuance  of  the  statute,  is  not  the  seizure  merely,  but 
the  sale :  the  seizure  is  made,  not  for  the  purpose  of  the 
absolute  detention  of  the  goods,  but  only  for  the  purpose 
of  secnrity,  until  the  amount  of  the  rate  shall  either  be 
paid,  or  raised  by  their  sale  :  and  the  grievance  complained 
of  is  the  entire  act  of  trespass  which  is  consummated  by  the 
sale.  The  case  is  distinguishable  on  this  ground  from  all 
those  which  were  cited  when  the  rule  was  moved  for.  In 
Saunders  v.  Saunders  (b),  it  was  held  that  an  action  of 
trover,  to  recover  back  goods  seized  on  board  a  vessel  on 
suspicion  of  smuggling,  could  not  (under  the  statute  20 
Geo.  3,  c.  37,  s.  23)  be  maintained  more  than  three  months 
after  the  original  seizure  of  the  goods,  although  within 
three  months  after  their  re-delivery  under  an  order  of  the 
Court  of  Exchequer.  The  same  point  was  determined,  in 
Godin  V.  Ferris  (c),  and  Crook  v.  M'Tavish  [d),  as  to  an 
action  of  trespass  under  similar  circumstances.  In  those 
cases  the  original  seizure,  being  for  a  forfeiture,  was  in 
its  nature  absolute,  and  the  wrongful  act  was  thereby  com- 
plete. In  Smith  v.  Wiltshire  [e),  no  such  point  arose ;  the 
only  question  was,  whether  the  defendants,  constables, 
acting  under  a  search-warrant  for  stolen  goods,  who 
took  goods  of  a  different  kind,  were  ^vithin  the  protection 
of  the  24  Geo.  2,  c.  44,  s.  8.  It  is  apprehended  that  the 
Statute  of  Limitations  would  in  such  a  case  as  this  begin 
to  run  from  the  time  of  the  sale,  not  from  that  of  the 
original  seizure.     According  to  our  law,  (although  it  is 


(a)  12  East,  73.  (d)  1  Bing.  1G7  ;  8  Moore,  2G5. 

(h)  2  East,  254.  (<?)  5  Moore,  322 ;    2  Brod.  & 

(c)  2  H.  Bl.  14.  B.  619. 
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in  market  overt,  continues  the  property  of  the  party  from 
whom  it  is  wrongfully  taken :  no  title  can  be  gained  by 
prescription  to  moveable  goods.  Even,  therefore,  if  the 
plaintiff  cannot  sue  for  the  chattel,  he  may  follow  and  seize 
it  after  any  lapse  of  time,  and  may  justify,  in  trespass  for 
the  seizure,  on  the  ground  that  the  property  remains  in 
him.  It  must  follow,  that  every  detention  of  the  pos- 
session of  the  goods  is  a  fresh  act  of  trespass  to  the  party 
who  so  retains  the  property  in  them.  It  is  clear  that 
every  continuance  in  the  wrongful  possession  of  land  is  a 
new  trespass :  but  then  the  continuance  in  possession  for 
twenty  years  gives  a  title.  There  is  no  difference  in  prin- 
ciple between  the  case  of  land  and  that  of  goods ;  and  if 
there  were  a  prescription  for  goods  as  for  land,  the  whole 
difficulty  would  be  renewed.  K,  therefore,  this  had  been 
one  continuous  trespass,  the  limitation  of  time  would  have 
run  from  the  last  act  of  trespass.  But  here  the  trespasses 
were  of  different  kinds ;  and,  moreover,  the  plaintiff  had 
no  opportunity  of  recovering  full  damages  till  after  the  ex- 
piration of  the  six  days.  The  time  of  limitation  ought  to 
be  computed  from  the  period  when  the  plaintiff  could  have 
a  fully  beneficial  action.  In  Godin  v.  Ferru  and  Orwik  v. 
M'Tavish,  the  action  might  have  been  brought  with  as 
much  effect  immediately  after  the  seizure  as  afterwards : 
there  was  there  a  complete  conversion  in  the  first  instance, 
and  nothing  subsequent  which  could  be  so  treated.  The 
cases  are  distinguished  on  that  ground  by  Parke,  B.,  in 
Jenkins  v.  Cooke  {b).  Here,  until  the  expiration  of  the  six 
days,  the  goods  might  have  been  redeemed  by  tender  of 
the  arrears  of  the  rate. 

Gurdon   (with  whom  was  Kelly),   contra. — The  wholr 
question  is,  what  is  the  meaning  of  the  words  "  after  tb 

(a)  See  the  Code  Civile,  arts.  2279,  2280.  (b)  1  Ad.  &  Ell.  372, 
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feet  committed ''  in  the  statute  ?     The  plaintiff  contends,  ^'•*'  »/  ''''««» 
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that  he  has  a  right  to  treat  the  "  fact  committed  "  as  being 

the  last  portion  of  the  injury  done  to  him.  But  it  is  clear  the 
first  act  of  seizure  was  atrespass :  and  from  that  moment,  even 
if  he  had  paid  the  money,  under  protest,  an  action  of  tres- 
pass would  have  been  maintainable :  Lindon  v.  Hooper  (a). 
The  constable  is  clearly  entitled  to  the  protection  of  the 
statute  as  to  time,  even  though  the  irregularity  was  such 
as  made  him  a  trespasser,  having  acted  bon&  fide  in 
pursuance  of  the  act:  Theobald  v.  Crichmore  (A).  In  1 
Saund.  24,  note  (1),  the  law  is  thus  stated  as  to  con- 
tinuing trespasses : — "  The  continuing  of  a  trespass  from 
day  to  day  is  considered  in  law  a  several  trespass  on  each 
day,  and  must  be  directly  and  positively  answered  by  the 
defendant,  as  well  as  the  original  trespass  :  2  Ld.  Raym. 
976 ;  Monkton  v.  Pashley :  just  as  the  remo\dng  of  goods, 
wrongfully  taken  at  first,  from  one  J)lace  to  another, 
is  held  to  be  a  several  trespass  at  each  place  .  .  .  But 
there  are  many  acts  of  trespass,  which,  when  executed, 
cannot  be  done  again,  but  terminate  upon  the  commission 
of  them,  and  therefore  cannot  in  their  nature  be  continued; 
as  where  a  man  cuts  down  another^s  trees,  or  kills  his 
horses,  dogs,  or  rabbits,  or  takes  away  his  goods.  In  these 
and  the  like  cases,  if  the  trespasses  were  repeated,  it  is 
necessary  to  allege  that  they  were  committed  on  different 
days  and  times,  or  at  least  to  insert  as  many  counts  in  the 
declaration  as  there  are  trespasses ;  for  they  cannot  be  laid 
with  a  continuando,"  In  the  present  case,  the  trespass  is 
not  laid  with  a  continuando,  nor  diver  sis  diebus  et  temporibus; 
only  one  trespass  is  complained  of,  viz.  the  taking  of  the 
goods,  the  sale  being  laid  as  matter  of  aggravation.  The 
case  of  larceny  of  goods,  carried  into  another  coimty,  has 
been  referred  to ;  but  there  the  party  may  be  indicted  in 

(a)  Cowp.  414.  (6)  1  B.  &  Aid.  227. 
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Exch,  of  Pleat,  both  counties.     It  is  not  that  there  is  any  second  offence 

1839 

actually  committed  in  the  latter  county,  but  by  a  fiction  of 

law,  which  considers  the  continuance  of  possession  a  con- 
tinuance of  the  original  taking,  the  jury  of  that  county  are 
empowered  to  try  the  whole  fact.  The  argument  upon 
cases  of  trespass  to  the  person  and  of  trespass  to  real 
property  is  not  applicable  to  the  present.  A  false  im- 
prisonment is  clearly  a  trespass  throughout  the  whole 
continuance  of  the  wrongful  detention.  So,  while  I  remain 
on  the  land  of  another,  I  am  continuing  the  injury.  But 
in  the  case  of  goods,  the  whole  trespass  is  in  the  asporta- 
tion. In  Fraser  v  The  Swansea  Canal  Company  (a),  it 
was  held  that  a  party  entitled  to  goods  as  mortgagee, 
but  which  were  in  the  possession  of  the  mortgagor's  lessee, 
might  sue  in  trover  for  the  goods  within  six  months  after 
the  sale  of  them  by  a  canal  company,  who  had  distrained 
them  for  tolls,  under  an  act  which  directed  that  all  actions 
for  anything  done  in  pursuance  thereof  should  be  brought 
within  six  months  next  after  the  fact  committed  :  because, 
being  out  of  possession,  the  plaintiff  had  no  cause  of  action 
until  the  sale  :  but  the  Court  intimated  their  opinion,  that 
if  the  lessee  had  sued,  whether  in  trespass  or  trover,  his 
action  must  have  been  commenced  within  six  months  of 
the  seizure.  The  party  cannot  waive  the  original  tort,  in 
order  to  evade  the  statute.  The  other  cases  which  have  been 
referred  to  are  also  in  point  for  the  defendant.  It  is  said 
that  they  are  distinguishable  on  the  ground  that  in  them 
the  plaintiff  had  an  equally  beneficial  action  in  the  first 
instance.  But  in  Saunders  v.  Saunders,  the  action  was  not 
brought  for  the  original  seizure,  but  for  the  non-delivery 
back  of  part  of  the  goods  :  the  plaintiff  did  not  sue  for  all 
the  goods  taken,  but  only  for  those  which  were  not  forth- 
coming to  be  re-delivered.    In  Godin  v.  Ferris,  and  Crook y, 

{a)  1  Ad.  &  Ell.  354;  3  N.&M.391. 


k 
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M^Tavishy  the  injury  was  as  little  complete  in  the  first  Exch,  of  pu 
instance  as  it  is  here ;  nor  could  it  have  been  made  so  by 
tender  of  amends. 

Cur  adv.  vult. 

In  this  term,  the  judgment  of  the  Court  was  deUvered  by 

Parke,  B. — This  case  came  before  the  Court,  at  the 
sittings  after  the  last  term,  before  my  Brother  Alderson 
and  myself,  on  shewing  cause  against  a  rule  to  enter  a 
nonsuit.  It  was  an  action  of  trespass  for  seizing,  taking, 
distraining  and  seUing  goods.  There  was  a  plea  of  not 
guilty.  The  defendant  was  a  constable,  and  distrained  for 
a  church-rate ;  and  the  question  which  arose  was,  whether 
the  action  was  brought  within  three  calendar  months 
''after  the  fact  committed,^'  within  the  meaning  of  the 
53  Geo.  3,  c.  127,  s.  12.  My  Brother  Littledale  directed  a 
verdict  for  the  plaintiff,  but  reserved  the  point.  The  de- 
fendant distrained  the  goods  on  the  27th  of  October  in 
Buckinghamshire,  and  afterwards  took  them  into  Oxford- 
shire, and  brought  them  back  and  then  sold  them,  on  the 
Ist  and  2nd  of  November,  to  pay  the  arrears  and  costs. 
The  action  was  commenced  on  the  30th  of  January,  more 
than  three  calendar  months  from  the  original  seizure,  but 
within  three  calendar  months  from  the  removal  into  Ox- 
fordshire, and  the  sale :  and  the  point  to  be  decided  is, 
whether  it  was  brought  in  proper  time.  If  the  words 
"after  the  fact  committed^'  are  to  be  considered  as  equi- 
valent to  the  words  "  after  the  cause  of  action,'^  in  the 
Statute  of  Limitations,  then  the  plaintiff  has  clearly  a 
right  to  recover,  for  he  may  treat  the  removal  into  Oxford- 
shire itself  as  a  trespass,  and  sue  in  respect  of  that  cause 
of  action,  and  the  subsequent  sale,  both  being  within  the 
limited  time :  as  he  would  have  recovered,  if  the  original 
seizure  had  been  more  than  six  years  before,  and  the  sub- 
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•  ^  of  the  suit,  and  the  ordinary  plea  had  been  pleaded.  If 
Collins  the  same  construction  is  not  to  be  put  upon  these  restric- 
R08E.  tions^  in  acts  of  Parliament^  in  favour  of  public  officers^  as 
on  the  Statute  of  Limitations^  (and  probably  it  is  not, 
though  that  point  is  not  very  clearly  settled),  still  the 
action  is  in  time ;  for  the  statute  directs  the  arrears  to  be 
levied  by  distress  and  sale,  and  ''the  fact  committed^' 
tmder  colour  or  in  pursuance  of  the  statute,  is  not  merely 
the  seizure,  but  the  sale  also.  The  seizure  of  the  goods  is 
made  not  absolutely,  but  with  a  view  to  their  detention 
only  until  the  amount  should  be  paid,  and  their  subse- 
quent sale  if  it  should  not :  and  the  seizure,  when  a  sale 
has  taken  place,  is  but  part  of  the  entire  act  complained 
of,  and  which  forms  the  real  grievance  to  the  plaintiff. 
And  this  circumstance  distinguishes  the  present  case  from 
those  of  Crodin  v.  Ferris  (a),  Saunders  v.  Saunders  (i),  and 
Crook  V.  M^Tavish  (c),  in  all  which  the  seizure  was  for  a 
forfeiture,  and  was  in  its  nature  absolute,  and  must  be  con- 
sidered as  intended  to  deprive  the  plaintiff  of  his  property 
immediately. 

We  agree,  therefore,  with  my  Brother  LUiledale^s  view 
of  this  question,  and  think  that  the  rule  must  be  dis- 
charged. 

Rule  discharged. 

(a)  2  Hen.  Bl.  14.  (6)  2  East,  254. 

(c)  1  Bing.  167. 


i 
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Exch,  of  Pleat, 
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T 


A&KWRioHT  and  Another  v.  Gell  and  Others. 


HIS  was  an  action  tried  at  the  Derby  Spring  Assizes^  Before  the  year 
1838,  before  Park,  J.,  when  a  verdict  was  found  for  the  plain-  pany 'of  adven- 
tiflfs,  subject  to  the  opinion  of  the  Court  upon  the  follow-  {,"/*^[*  \f^^^^ 
ing  special  case;  the  Court  to  draw  the  same  inferences  struct  a  sough  or 

.  -  .  level,  now  called 

from  tne  ilEtcts  as  a  jury  might.  the  Cromford 

The  declaration  contained  two  counts,  which,  in  sub-  Jurpow  oV*"^ 
itance,  charged  the  defendants  with  diverting  firom  cer-  ^'»**P**"«  J  ^ 

,  ®  portion  of  the 

tain  cotton-mills  of  the  plaintiffs  the  water  to  which  the  mineral  field  in 
plaintiffs  claimed  a  right,  and  which  had  usually  flowed  of  Wirksworth, 
to  and  been  used  for  the  purposes  of  the  said  mills.  bei^'rVmune-' 

The  defendants  pleaded  not  ffuilty,  and  other  pleas  de-  '*^®^»  ^y  *»'««- 

-        .    -        ^  o        ^-r  r  ment  with  the 

nying  the  right  of  the  plaintiffs  to  the  water,  and  the  Sta-  proprietors  of 
tute  of  Limitations.     Upon  all  these  pleas  issues  were  portron"of  the  * 
joined.  '^?t*''!if*'!?'* 

*  within  the  dis- 

The  plaintiffs  are  large  cotton-spinners  residing  at  Crom-  ^^^^  benefited 
ford,  in  the  county  of  Derby,  and  carrying  on  business  in  caiiy  called 
co-partnership  together,  at  certain  mills  called  Cromford  sough)*  °  The 

water  from  this 

lough  flowed  into  a  brook  called  Bonsall  Brook,  and  their  united  waters  turned  an  ancient  corn- 

■ilL     Id  1738,  they  leased  this  easement,  of  continuing  and  maintaining  the  sough,  to  certain 

parties  for  999  years.     In  1771,  A.  obtained  a  lease  for  84  years,  from  the  owner  of  the  land 

through  which  the  sough  was  made,  of  the  brook,  of  the  stream  of  water  issuing  from  the  sough 

into  it,  and  of  the  piece  of  land  on  which  the  corn-mill  stood,  with  the  right  of  erecting  mills 

cbereoD ;  and  accordingly,  in  1772,  erected  extensive  cotton-mills  thereon,  partly  on  the  site  of 

tke  ancient  corn-mill,  and  they  were  worked  by  the  same  junction  of  the  two  streams.     This 

lease  contained  a  proviso,  that  if,  during  the  term,  the  stream  issuing  from  Cromford  Sough 

diould,  by  the  bringing  up  of  any  other  sough,  or  by  unavoidable  accident,  be  taken  away  or 

lessened,  so  that  there  should  not  come  to  the  mills  sufficient  water  for  working  them,  and  the 

lessor  should  not  be  able  otherwise  to  supply  it,  it  should  be  lawful  for  A.  to  take  down  the 

mills,  and  remove  them  to  another  piece  of  ground  therein  described,  of  which  a  lease  should  be 

granted  for  the  rest  of  the  term.     In  1789,  A.  purchased  from  the  lessor  the  absolute  interest  in  the 

land  leased,  and  in  that  through  which  so  much  of  the  sough  was  made  as  lay  within  the  manor 

of  Cromford.     In  the  meantime,  another  company  had,  in  1771,  commenced  the  construction  of 

another  sough  on  a  lower  level,  called  the  Meer  Brook  Sough,  (commencing  within  the  manor 

of  Wirksworth),  for  the  purpose  of  draining  a  larger  portion  of  the  mineral  field,  under  a  similar 

license  from  the  same  mine-owners  who  had  before  used  the  Cromford  Sough.     In  1836,  Meer 

Brook  Sough  having  been  so  far  extended  into  Cromford  as  to  drain  the  Cromford  Sough,  the 

water  supplying  A.'s  mills  was  thereby  diverted : — Heid,  that,  under  the  circumstances,  A.  had 

■ot  acquired,  by  his  user  of  the  water  issuing  from  Cromford  Sough,  such  a  right  to  it  as  to 

entitle  him  to  maintain  an  action  against  the  proprietors  of  the  Meer  Brook  Sough ;  this  being 

•n  artificial  water-course  made  for  a  particular  and  temporary  purpose,  and  its  water  having  been 

iginally  taken  by  him  with  notice  that  it  might  be  discontinued,  and  the  circumstances  not 

such  as  to  afford  any  presumption  of  a  grant  by  the  owners  of  the  mines ;  and  that  he  did 

acquire  such  right  by  force  of  the  stat  2  &  3  Will,  i,  c.  71,  s.  2. 
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Exch.  of  Pleas,  Mills.  The  mills  arc  rented  by  them  (as  tenants  firom 
^  year  to  year)  of  Richard  Arkwright,  Esq.,  of  Willersley 
Arkwrioht  Castle,  in  the  county  of  Derby,  the  real  plaintiff  in  the 
Gell.  cause,  and  for  whose  benefit  the  action  is  brought.  The 
defendants  are  gentlemen  of  fortune  in  the  county  of 
Derby,  and  are  joint  owners  of  a  mineral  sough,  called 
Meer  Brook  Sough,  hereinafter  described.  The  action 
was  brought  to  recover  damages  from  the  defendants  for 
the  diversion  by  them  of  a  portion  of  the  water  flowing  to 
the  Cromford  Mills,  down  a  mineral  sough  called  the 
Cromford  Sough.  The  precise  origin  and  date  of  the 
existence  of  this  sough  are  not  known,  but  a  part  of  it, 
towards  the  mouth,  in  the  township  of  Cromford,  existed 
before  1704,  and  was  made,  and  has  to  the  present  time 
continued  to  be  used,  for  the  purpose  of  draining  the  lead 
mines  in  the  district  of  the  wapentake  of  Wirksworth,  a 
mining  district  of  great  antiquity,  parcel  of  the  possessions 
of  the  Crown  in  the  right  of  the  Duchy  of  Lancaster,  in- 
cluding the  Cromford  Sough,  and  the  Meer  Brook  Sough, 
and  the  plaintiffs'  mills,  and  the  manors  and  townships  of 
Wirksworth  and  Cromford.  The  mouth  of  the  Cromford 
Sough  is  in  the  village  of  Cromford,  and  near  to  the  mouth 
is  a  stream  of  water  called  the  Bonsall  Brook,  into  which 
the  water  from  the  sough  has  always  discharged  itself,  so 
as  to  form  a  junction  with  the  course  of  the  brook.  Be- 
low the  point  at  which  the  sough  water  formed  this  junc- 
tion with  the  Bonsall  Brook,  stood  an  ancient  corn-mill, 
which  was  worked  by  means  of  the  waters  so  united. 

To  what  extent  the  Cromford  Sough  had  been  carried, 
previous  to  the  year  1705,  did  not  appear;  but  it  appeared 
by  an  agreement  dated  the  1st  of  October,  1705,  put  in  evi- 
dence by  the  plaintiff,  that  a  society  or  company  were  then 
owners  of  part  of  the  Hannage  and  other  soughs,  and 
Sir  P.  Gell  and  partners  of  the  other  part,  and  also  of  the 
Cromford  and  Bates  soughs,  and  the  composition  ore  that 
might  be  gotten  by  means  of  the  same ;  and  by  that  agree- 
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mcnt  two  persons  of  the  name  of  Burton  and  Hutchinson  Exch,  of  Pht 
undertook  to  maintain,  support,  and  keep  open  the  Han-  '    . 

nage  Sough,  (which  the  society  was  obliged  to  do  by  a  pre-  Arkw  right 
vious  agreement  with  several  owners  of  mines,  dated  the  Gell. 
10th  of  June,  1704,)  and  also  with  all  speed,  at  their  own 
costs  and  charges,  to  settle  and  establish  articles  with  the 
miners  in  Cromford  Moor,  Dovestone  Leys,  the  Gang 
Plott,  and  Grang  Rake  aforesaid,  and  other  places  where 
mines  were  to  be  benefitted  and  unwatered  by  the  Crom- 
ford or  Bates  soughs,  for  their  payment  of  one-fourth 
part  of  all  the  free  lead  ore  that  should  be  gotten  in  their 
respective  lead  mines  on  Cromford  Moor,  Dovestone  Leys, 
the  Grang  Plott,  and  Grang  Bake,  and  out  of  veins,  mines, 
and  rakes  that  should  be  afterwards  discovered,  and  receive 
benefit  from  either  of  the  said  soughs,  for  and  as  a  compo- 
sition or  compositions  for  the  bringing  up  and  maintaining 
the  said  soughs,  half  of  which  said  composition  ore  was  to 
be  paid  to  the  company ;  and  to  drive  and  bring  up  the  said 
Cromford  Sough  from  the  tail  or  mouth  thereof,  in  the 
town  of  Cromford,  to  the  mines,  veins,  and  rakes  of  lead 
ore  in  Cromford  Moor  and  the  said  other  places,  for  the 
more  effectually  taking  off  the  water  from  the  said  lead 
mines,  and  laying  them  dry  thereof  at  a  true  level  to  the 
mouth  of  the  said  sough,  or  as  near  as  the  same  could  rea- 
sonably be  carried ;  and  that  they  would,  on  or  before  the 
Ist  of  June  then  ensuing,  begin  and  open  the  mouth  of 
the  said  Cromford  Sough,  and  effectually  open  the  same 
where  it  had  been  stopped,  and  carry  on  the  same  at  the 
same  level  as  it  had  formerly  been  carried,  and  respec- 
tively keep  the  said  soughs  in  good  repair  and  order,  so 
that  they  should  be  carried  to  the  said  veins,  rakes,  pipes, 
or  mines,  so  that  the  water  standing  therein  and  troubUng 
the  same  might  be  effectually  let  off  and  carried  away  from 
the  said  lead  mines,  and  the  lead  ore  gotten.  And  the 
company,  in  consideration  thereof,  assigned  to  the  said  two 
persons  one-half  of  all  the  composition  ore  that  should  be 
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.  </  PUoi,  gotten  or  should  arise  by  reason  of  their  share  of  Crom- 

1839 

ford  Sough  or  Bates  Sough.    In  both  agreements  there 

are  covenants  on  the  part  of  Burton  and  Hutchinson  to 
Sir  S.  Evans  and  the  others  to  indemnify  them  from  any 
injury  arising  from  the  water  of  the  smelting  mill  of  Sir 
Philip  Gell  being  diverted  from  the  mill  by  the  said  Han- 
nage  Sought  and  from  all  damage  that  might  happen  to 
any  of  the  inhabitants  of  Wirksworth  by  reason  of  the 
water  being  taken  away  by  the  Hannage  Sough. 

It  also  appears^  by  an  indenture  of  lease  made  on  the 
8th  of  March,  1738,  by  Sir  Bibye  Lake  and  others,  under 
whom  the  said  Richard  Arkwright  claims  the  reversionary 
interest  in  the  sough,  (and  recited  in  the  deed  of  1836 
hereinafter  mentioned,)  that  those  persons,  forming  a  so- 
ciety and  company,  were  in  1738  the  owners  of  the  CJrom- 
ford  Sough,  and  the  composition  ore  to  be  gotten  by 
means  of  it,  and  entitled  to  divers  mines,  veins,  rakes,  and 
pipes  of  lead  ore  within  Cromford  Moor,  or  Wirksworth, 
within  the  title  of  the   said  sough;   and  they  thereby 
granted  for  999  years  to  one  Spencer  the  said  sough,  by 
the  description  of  '^  all  that  sough  or  Watergate,  lying  and 
being  in  Cromford  Moor,  within  the  wapentake  of  Wirks- 
worth, called  Long  or  Cromford  Moor  Sough,  which  sough 
was  begun  and  carried  on  for  the  unwatering  of  divers  veins 
and  rakes  of  lead  ore  in  Cromford  Moor,  to  wit,  the  Dove 
Stone  Leys,  the  Gang  Plott,  and  Gtmg  Rake,  within  the 
wapentake  and  parish  of  Wirksworth  -/^  and  also  all  their 
share  of  the  composition    ore  to  be  gotten  by  means 
thereof,  and  the  several  mines,  veins,  rakes,  or  pipes  d 
lead  ore,  or  share  of  mines  in  Cromford  Moor  or  Wirks 
worth  aforesaid,  or  either  of  them,  then  within  the  titl 
of  the  said  sough ;  paying  to  the  lessors  one-sixth  part ' 
all  the  ore  which  should  be  got  for  composition  in  any 
the  mines  or  groves  then  in  composition  with  the  9 
sough,  and  also  one-sixth  part  of  all  the  ore  that  should 
got  by  carrying  up  the  level  of  the  said  sough,  or  on 
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tie  mines  or  veins  to  be  discovered  thereby,  or  in  any  of  JS*eh.  rf  Pieoi, 
the  mines,  veins,  rakes,  or  pipes  aforesaid,  then  within  the 
title  of  the  said  sough :  and  the  lessee  covenanted  with  all 
speed  to  open  and  cleanse  the  said  sough,  from  the  tail 
thereof  to  the  forefield  thereof,  and  that  he  should  and 
would  from  thence  open  and  cleanse,  and  effectually  drive 
forward  and  carry  on  the  said  sough,  up  to  a  stake  or  post 
that  had  then  been  fixed  in  or  upon  the  said  mines  called 
Dove  Stone  Leys,  the  Gang  Plott,  and  Oang  Rake  veins, 
as  the  mark  or  plan  whereto  the  said  Long  Sough  was  to 
be  driven,  in  such  manner  that  the  water  troubling  the 
said  lead  mines  agreed  to  be  unwatered  by  the  same, 
might  be  effectually  carried  off,  so  as  the  same  might  be 
effectually  mined  and  wrought,  and  the  lead  ore  gotten 
out  of  the  same,  so  far  as  the  level  thereof  would  admit : 
and  should  and  would  keep  open  a  sufficient  gate  onifg^f^ 
from  the  said  lead  mines  to  the  tail  of  the  sough,  so  that 
the  water  troubling  the  lead  mines  might  have  a  free 
passage  from  the  said  lead  mines,  that  they  might  be  dis- 
charged and  unburdened  thereof,  in  such  manner  and 
method  as  is  usual  in  mineral  cases ;  and  at  all  times  keep 
the  sough  open,  clean,  and  in  good  repair,  frx)m  the  tail  or 
the  beginning  of  the  forefield  or  other  extremity  thereof, 
as  the  same  should  be  driven  or  carried  on  to  the  above 
mark  as  aforesaid ;  and  also  work  the  mines  within  the 
title  of  the  sough,  so  as  to  get  the  lead  ore  thereout :  Pro- 
vided, that  if  the  said  lessee  should  bring  up  a  new  sough 
or  level,  or  part  of  a  new  sough  or  level,  for  unwatering  any 
of  the  mines  in  composition  with  the  Long  Sough,  or  within 
the  title  of  the  said  sough,  and  should  pay  to  the  said 
lessors  a  full  sixth  part  of  all  the  ore  to  be  got  by  compo- 
sition, or  out  of  the  mines  and  veins  to  be  discovered  in 
bringing  up  the  said  level,  or  out  of  the  mines  within  the 
title  of  the  said  sough,  as  aforesaid,  as  they  had  before 
agreed  to  pay  for  bringing  up  the  said  Long  Sough,  then 
tiie  aaid  lessee  should  not  incur  any  forfeiture  of  the  lease 
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Exch.  of  Pleas,  by  reason  of  not  bringing  up  the  said  sough,  provided  that 

^     the  new  sough  should  as  effectually  lay  dry  the  mines  in 

Arkwright     composition  or  within  the  title  of  the  said  sough,  as  if  the 

Gell.         Long  Sough  had  been  worked  pursuant  to  the  covenants 

as  aforesaid. — The  Cromford  Sough  is  now  carried  into 

Wirksworth  township,  and  just  before  it  enters  that  district^ 

in  Cromford  township,  part  of  the  sough  has  fallen  in,  and 

is  in  ruin. 

These  kind  of  soughs,  as  are  the  Cromford  and  Meer 
Brook,  are  made  at  a  vast  expense,  and  require  to  be  re- 
paired from  time  to  time.  The  Cromford  Sough  is  con- 
stantly repaired  by  the  proprietors  of  it.  They  are  repaired 
by  the  parties,  proprietors  or  lessees,  owning  them,  and 
without  these  repairs  they  would  in  course  of  time  fall 
into  decay.  There  has  been  an  increase  in  the  water 
flowing  down  the  Cromford  sough  since  Mr.  Arkwright 
built  his  mills  in  1772. 

In  the  year  1771,  William  Milnes,  of  Cromford,  Esq.,  and 
Mary  his  wife,  were,  by  their  trustee,  Richard  Nail,  seised 
of  the  manor  of  Cromford,  within  the  wapentake  of  Wirks- 
worth, and  the  soil  of  the  commons  and  wastes,  and  of 
divers  messuages,  farms,  and  lands  within  the  same,  in- 
cluding the  lands  through  which  the  Cromford  Moor  or 
Long  Sough  was  carried ;  but  were  not  proprietors  of  the 
sough  itself. 

The  case  then  set  out  an  indenture  of  lease,  of  the  Ist  of 
August,  1771,  by  which  the  said  Richard  Nail,  by  the  ap- 
pointment and  direction  of  the  said  W.  Milnes  and  Maiy 
his  wife,  demised  unto  Richard  Arkwright  and  others,  "  all 
that  river,  stream,  or  brook,  called  Bonsall  Brook,  situate 
&c.,  together  with  the  stream  of  water  issuing  and  run- 
ning from  Cromford  Sough,  in  Cromford  aforesaid,  into 
the  said  Bonsall  Brook,  with  full  liberty  and  power  to  and 
for  them  (the  lessees)  to  divert,  turn,  and  carry  the  said 
brook,  stream,  and  water,  down  the  south  side  of  the  high- 
way in  Cromford  aforesaid,  and  imder  or  over  the  same 


XASTER  TERM^   2  VICT.  209 

highway ;  and  also  all  that  piece  or  parcel  of  ground^  in  Exch,  of  PUat, 
Cromford  aforesaid,  lying  between  Bonsall  Brook  and  the     v     ^'   . 
intended  new  cut,  and  extending  in  length  from  the  turn-     Arkwright 
pike  road  leading  to  Matlock  Bath,  &c.,  S^.,  and  contain-         gell. 
ing  by  measure  one  acre  and  two  roods,  as  therein  men- 
tioned, together  with  full  and  free  liberty,  power,  and  au- 
thority, to  and  for  the  said  Richard  Arkwright,  &c.,  to 
erect  and  build,  or  cause  to  be  erected  and  built,  upon  the 
laid  brook  or  piece  of  ground,  one  or  more  mill  or  mills  for 
spinning,  winding,  and  throwing  silk,  worsted,  cotton,  linen, 
or  other  materials,  and  also  such  and  so  many  water-wheels, 
warehouses,  shops,  smithies,  &c.,  banks,  dams,  &c.,  and 
other  conveniences,  as  they  should  think  proper  and  neces- 
sary for  the  effectual  working  of  the  said  mills,  so  as  the 
same  mills,  &c.,  were  erected  and  built,  and  from  time  to 
time,  during  the  several  terms  thereinafter  mentioned, 
worked  and  managed,  in  such  manner  as  not  to  prejudice 
the  com-miil  in  the  possession  of  Mr.  Baxter,  by  taking 
sway  or  diminishing  the  quantity  of  water  then  used  or 
neoessary  for  working  the  said  corn-mill :  To  hold  the  said 
river,  brook,  or  stream  of  water,  piece  or  parcel  of  ground, 
and  the  said  stream  or  water  issuing  from  the  said  Crom- 
ford Sough,  with  the  liberty  of  diverting  the  same,  from 
the  25th  of  March  then  last  for  the  term  of  eighty-four 
years,  at  the  yearly  rent  of  14/.,  payable  as  therein  men- 
tioned :  Proviso,  "  that  in  case  it  should  happen  at  any 
time  during  the  continuance  of  this  said  lease,  that  the 
water  or   stream    issuing    and   running  from   Cromford 
Sough  aforesaid,  should,  by  the  bringing  up  of  any  other 
aough,  or  by  any  unforeseen  or  unavoidable  accident,  be 
taken  away  or  lessened,  so  that  there  should  not  come 
to  the  said  wheels  and  mills  intended  to  be  erected  hi  pur- 
suance and  by  virtue  of  these  presents,  water  sufficient  for 
the  working  of  the  same ;  and  the  said  W.  Milnes  and 
Mary  his  wife,  their  heirs,  S^.,  should  not  be  able  other- 
wise to  supply  the  same  with  such  deficient  water;  that  in 
voIm  v.  p  m.  w. 
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Etch,  of  puat,  that  case  it  should  be  lawfdl  for  the  said  Biohard  Ark- 
'  ^     wright,  &c.,  to  take  down  the  said  mills,  wheels,  &c.,  and 
Arkwrioht    to  remove  the  same  to,  and  erect  them  upon  a  piece  of 
Gell.        waste  ground  lying  in  Cromford  aforesaid  (setting  out  its 
abuttals) ;  and  that  the  said  W.  Milnes  and  Mary  his  wi£^ 
and  aU  persons  claiming  &c.,  should  join  in  a  good  and 
effectual  lease  of  the  said  piece  of  ground  last  mentionedj 
with  the  mills  &c.  to  be  erected  thereon,  for  so  much  of  the 
said  term  of  eighty-four  years  as  should  be  then  to  comj^ 
at  the  same  yearly  rent ;  and  firom  and  after  the  granting 
and  executing  the  new  lease,  the  present  lease,  and  the 
term  of  years  thereby  granted^  should  cease  and  be  ab- 
solutely void." 

In  the  year  1772,  a  cotton-mill  and  other  buildingt 
were  erected  by  the  lessees  below  the  junction  of  the 
sough  water  with  the  Bonsall  Brook,  and  at  a  short 
distance  above  the  old  corn-mill,  and  the  water  of  the 
sough  has,  &om  the  erection  of  the  mill,  been  used  by 
the  occupiers  of  the  mill  for  the  purpose  of  turning  the 
wheels  and  machinery  thereof,  and  this  water  has  formed 
a  material  part  of  the  stream  by  which  the  mill  has  been 
kept  in  work. 

In  1785  an  alteration  was  made  by  order  of  Mr.  Ark* 
Wright,  the  then  owner  of  the  mill,  in  the  course  of  the 
stream :  the  sough  water  was  separated  firom  the  brook 
course,  and  carried  in  another  but  parallel  direction,  at  a 
higher  level,  to  the  cotton-mill,  by  which  means  the  water 
firom  the  Bonsall  Brook  was  made  to  supply  one  wheel  to 
the  mill,  and  the  sough  water  the  other  wheel,  the  two 
streams  becoming  united  again  in  the  mill-yard,  and  thenod 
flowing  in  one  stream  into  the  river  Derwent.  In  the  year 
1789,  Mr.  Arkwright,  (then  Sir  Bichard  Arkwright),  the 
father  of  the  present  Bichard  Arkwright,  Esq.,  became  the 
purchaser  of  the  Cromford  estate,  through  which  part  of 
the  Cromford  Sough  is  cut,  including  the  manor  of  Croai^ 
ford,  the  cotton-mills  leased  to  him  and  his  co-partner,  but 
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then  in  his  own  occupation^  and  the  site  of  the  old  com-  ExcH.  of  PUat, 
milL     [The  case  then  set  out  the  conveyance  by  lease  and  ^ 

idease  of  the  7th  and  8th  of  April,  1789,  of  this  property  Arkwright 
to  Sir  Bichard  Arkwright  in  fee.]  Soon  after  the  execu-  Gkli. 
tion  of  the  above  conveyance,  very  considerable  additions 
were  made  to  the  cotton-mill,  part  of  which  was  erected 
upon  the  site  of  the  ancient  corn-mill.  The  present 
Bichard  Arkwright,  Esq.,  son  of  the  late  Sir  Bichard,  is 
now  owner  in  fee  of  the  Cromford  estate,  including  the 
ootton-mills. 

In  or  about  the  year  1771,  the  said  Meer  Brook  Sough 
was  commenced  at  a  place  called  Meer  Brook,  in  the  manor 
of  Wirksworth,  within  the  wapentake  of  Wirksworth, 
(about  three  miles  lower  down  the  river  Derwent  than  the 
spot  where  the  Bonsall  Brook  entered  that  river),  by  a 
eompany  of  proprietors  not  connected  with  the  proprietors 
of  the  Cromford  Sough,  and  at  a  considerably  lower  level 
(about  twenty-nine  yards)  than  the  Cromford  Sough.  The 
object  of  the  Meer  Brook  Sough  was  more  effectually  to 
unwater  the  extensive  mineral  field  in  the  hollow  or 
ndley  of  Wirksworth,  containing  about  2,000  acres,  being 
the  same  mineral  field  as  was  partly  relieved  by  Cromford 
Moor  Sough,  but  which  could  not  drain  the  mines  below 
ita  own  level. 

The  case  then  set  out  an  act  of  Parliament  of  29 
Gteo.8,  c.  74,  (1789),  under  which,  among  other  persons 
therein  named.  Sir  Bichard  Arkwright,  Francis  Hurt, 
and  Charles  Hurt,  were  made  a  corporate  body  by 
the  name  of  the  ''  Cromford  Canal  Company,^^  with 
powers  to  make  a  canal  firom  Cromford  to  Langley 
Bridge,  through  several  lands  therein  mentioned,  and 
amongst  others,  through  the  lands  of  Sir  Bichard  Ark- 
wright, and  the  said  Francis  Hurt,  and  to  supply  the  in- 
taidbd  canal,  when  made,  with  water  from  the  river  Der- 
went, and  firom  all  rivers,  brooks,  streams,  and  water- 
eonraes  which  should  be  found  in  digging  the  canal,  or 

p2 
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Exch.  of  Piea$,  within  the  distance  of  2,000  yards  firom  any  part  of  the 

^  '  ^     canal,  or  from  any  reservoirs  to  be  made  as  therein  men- 

Arkwrioht     tioned,  and  for  that  purpose  to  make  and  erect  all  such 

Vm 

Gell.  reservoirs,  engines,  &c.,  as  are  specified  in  the  act,  with  a 
proviso  that  nothing  therein  contained  should  authorize  or 
empower  the  Cromford  Canal  Company,  or  any  other  per- 
son or  persons,  to  cut,  dig,  drive,  or  carry  on  any  sough, 
level,  trench,  passage,  &c.,  to  or  from  any  of  the  rivers, 
streams,  soughs,  &c.,  in,  from,  or  by  which  the  mills  of  Sir 
Richard  Arkwright  were  worked  or  carried  on,  except  fit)m 
the  river  Derwent,  in  such  manner  as  in  the  act  is  men- 
tioned ;  and  that  it  should  not  be  lawful  for  the  Cromford 
Canal  Company,  or  any  other  person  or  persons,  for  the 
purpose  of  the  intended  canal,  or  for  any  other  purpose 
whatsoever  relating  to  the  execution  of  that  act,  to  draw 
off,  take  from,  or  diminish,  any  water  which  then  supplied, 
or  which  at  any  time  thereafter  may  be  found  necessary 
for  the  purpose  of  supplying,  carrying  on,  or  working 
the  mills  of  Sir  R.  Arkwright,  or  to  do  any  other  act, 
matter,  or  thing  whatsoever  to  prejudice,  obstruct,  or  im- 
pede the  same,  without  the  consent  of  the  said  Sir  R. 
Arkwright,  his  heirs  and  assigns,  for  that  purpose  first 
had  and  obtained.  By  the  sixth  clause  of  the  act,  power 
was  given  to  Sir  R.  Arkwright  to  raise  a  weir  on  the  river 
Derwent,  and  make  an  aqueduct  through  his  lands  to  con- 
vey water  to  the  canal.  This  act  was  amended  by  an  act 
of  30  Geo.  3,  c.  56,  (1790),  which,  amongst  other  things, 
enacted,  that  if  at  any  time  thereafter,  any  part  of  the 
quantity  of  water  from  Cromford  Sough  and  Bonsall  Brook, 
or  either  of  them,  which  at  the  time  of  passing  of  the  said 
recited  act  flowed  into  the  river  Derwent  above  Cromford 
Bridge,  should  pass  into  the  said  river  at  any  point  below 
Cromford  Bridge,  or  should  by  any  means  whatever  be 
diverted  into  any  other  course  or  channel,  the  quantity  of 
water  which  should  pass  into  the  river  Derwent  below 
Cromford  Bridge  aforesaid,  or  otherwise  be  so  diverted. 
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should^  in  ascertaining  the  quantity  of  water  taken  for  the  Exch,  of  Pleat, 

1 8.SQ 

supply  of  the  said  intended  canal  and  collateral  cut,  or  '   ^ 

either  of  them,  and  also  in  ascertaining  the  quantity  of    Arkwrioht 

Vm 

water  which  the  river  I>erwent  produced  at  Cromford  Gell. 
Bridge  aforesaid,  be  deemed  and  reckoned  as  part  of  the 
water  at  Cromford  Bridge  aforesaid,  anything  in  the  said 
recited  act,  or  in  that  act,  contained  to  the  contrary  in 
anywise  notwithstanding.  And  it  was  thereby  also  pro- 
vided, that  Sir  Richard  Arkwright  should  be  entitled  to  all 
the  lead  mines  discovered  in  cutting  the  canal  through  any 
lands  of  his,  and  that  all  and  every  such  mine  &c.  should 
be  subject  to  such  laws,  usages,  and  customs  as  other  lead 
nunes  and  veins  of  lead  ore  within  the  wapentake  of 
Wirksworth,  in  the  county  of  Derby,  are  subject  and  liable 
to.  At  the  time  of  this  act  passing,  the  Cromford  Moor 
Sough  was  a  sough  which  supplied  water  to  Sir  R.  Ark- 
vrighfs  mills.  The  water  from  the  Mecr  Brook  Sough 
flows  into  the  river  Derwent  below  Cromford  Bridge. 

The  case  then  set  out  an  indenture  of  the  11th  of 
January,  1791,  by  which  certain  lands  were  conveyed  by 
Sip  B.  Arkwright  to  the  Cromford  Canal  Company,  in  lieu 
of  certain  lands  which  they  were  empowered  to  take  by 
Yirtue  of  their  act  of  Parliament ;  and  also  full  and  free 
liberty,  power,  and  authority  were  granted  to  the  Company 
to  take  water  for  the  use  of  their  canal,  from  and  after  the 
same  had  fallen  over  the  basin  between  the  two  mills  of 
the  said  Sir  R.  Arkwright,  by  a  trunk  or  pipes  under 
ground,  so  as  not  to  injure,  obstruct,  or  prejudice  the  mills 
of  the  said  Sir  R.  Arkwright,  or  the  working  thereof.  The 
case  then  stated  an  act  of  the  42  Geo.  3,  c.  ex.  (1802),  for 
aUotting  and  inclosing  the  several  commons  and  waste 
lands  within  the  manor  and  township  of  Wirksworth^ 
under  which  certain  commissioners  were  appointed  to 
divide  and  allot  the  same  to  the  owner  of  the  ancient 
messuages  &c.  The  16th  section  provided,  that  it  should 
be  lawful  for  the  owners  and  proprietors  of  a  certain  sough 
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Ereh.  of  Pkat,  or  level  Called  Meer  Brook  Sough  or  Longway  Bank  Songli^ 

to  continue  to  work  and  cany  forward  such  sough  or  lerel 
from  time  to  time  and  at  aU  times  for  ever  thereafter^  for 
the  purpose  of  unwatering  or  draining  any  lead  mine  or 
lead  mines  within  the  said  manor  or  wapentake  of  Wirks- 
worth^  or  otherwise^  and  to  amend  and  repair  the  same 
when  and  as  often  as  need  should  be  and  require;  with 
power  for  those  purposes  to  sink  shafts  &c.^  and  make  all 
necessary  roads  upon,  under,  through,  or  over  any  of  the 
allotments  to  be  made  in  pursuance  of  the  act,  making 
reasonable  satisfaction  for  all  damage  done.  Mr.  Arkwright 
was  a  landowner  in  Wirksworth  at  the  time  of  the  passing 
of  this  act,  and  took  an  allotment  of  about  44  acres,  whidi 
was  made  to  him  under  it. 

In  the  year  1813,  up  to  which  period  the  Meer  Brook 
Sough  had  been  confined  to  Wirksworth,  a  branch  or  level 
into  Cromford,  and  under  the  lands  of  Mr.  Arkwright,  was 
projected  from  the  Meer  Brook  Sough,  running  towards 
the  Godber  vein,  which  was  connected  with  the  Gang 
Mine :  and  by  an  indenture  of  the  18th  of  November, 
1813,  made  between  Francis  Hurt  and  others,  proprietors 
of  the  Meer  Brook  Sough  and  certain  mines,  of  the  first 
part,  John  Simpson  and  others,  lessees  of  the  mineral 
sough  called  Cromford  Sough,  and  lessees  of  certain  mines 
and  composition  ore  thereto  belonging,  under  Charles 
Brown  and  Henry  Dickenson,  and  the  Sough  Company, 
and  also  proprietors  of  other  mines  and  parts  of  mines, 
and  composition  ore,  of  the  second  part,  and  Chaiiei 
Brown  and  Henry  Dickenson,  for  and  on  behalf  of  them- 
selves and  the  rest  of  their  society  and  companions  of 
certain  mines,  and  owners  of  the  Cromford  Sough,  and  like- 
wise of  certain  mines  and  composition  ore,  of  the  third  part; 
after  reciting  that  the  Cromford  Moor  Sough  had  become 
incapable  of  unwatering  the  mines,  veins,  pipes,  and  rakes 
of  lead  ore  within  the  title  of  that  sough,  and  of  several 
other  mines  imder  composition  thereto,  by  reason  of  the 


EASTER  TBRM^   2  VICT.  215 

bearing  measures  of  the  said  mines  haying  been  worked  to  Exch,  of  PUat, 

1839 

the  level  of  such  sough  called  Cromford  Sough;  and  that 
the  said  Meer  Brook  Sought  having  been  driven  at  a  much 
deeper  level  than  the  Cromford  Moor  Sought  was  more 
capable  of  unwatering  the  mines  &c.  within  the  title  of 
the  said  Long  Sought  and  also  several  other  mines  then 
under  composition  thereto,  provided  the  same  was  carried 
finrward  to,  near,  or  imder  the  forefield  of  the  then  present 
works,  or  into  a  vein  belonging  to  the  Cromford  Moor 
Sough,  called  Gt)dber's  vein,  but  which  would  be  attended 
with  very  considerable  expense : — it  was  witnessed,  that  in 
Older  to  carry  the  several  propositions  and  agreements  into 
effect,  the  said  Francis  Hurt,  and  the  said  several  other 
owners  of  the  Meer  firook  Sough  Company,  did  agree 
with  the  said  J.  Simpson  and  his  partners,  that  they,  the 
Meer  Brook  Sough  Company,  with  all  speed,  and  agreeable 
to  mineral  usage,  would  at  their  own  costs  and  charges 
drive,  carry  on,  and  continue  the  said  Meer  Brook  Sough, 
or  a  branch  thereof,  at  a  true  level,  to  the  forefield  of  the 
laid  Godber  vein,  in  such  manner  as  that  the  water  might 
be  carried  off,  and  the  said  mines  within  the  title  of  Crom- 
fiord  Sough  laid  dry,  so  that  the  same  might  be  effectually 
wrought ;  and  would  as  long  as  the  said  mines,  veins,  &c., 
within  the  title  of  the  Cromford  Sough,  should  be  duly 
worked  by  the  lessees  or  owners  thereof,  keep  open  and  in 
good  repair  the  said  Meer  Brook  Sough,  and  the  branch  or 
level  so  intended  to  be  made  as  aforesaid,  so  that  the  water 
might  at  all  times  thereafter  flow  without  obstruction  to 
the  tail  thereof.  And  the  said  J.  Simpson  and  his  co- 
partners, with  consent  and  approbation  of  the  other  parties, 
did  thereby  covenant  that  they  would  at  all  times,  after 
ate  said  Meer  Brook  Sough  should  be  brought  forward  to 
the  forefield  of  the  said  Gt)dber  vein,  so  as  to  luiwater  and 
relieve  the  same,  or  any  other  mines,  veins,  pipes,  &c., 
within  the  title  of  the  Cromford  Moor  Sough,  pay  and 
render  to  the  said  Frauds  Hurt  &  Co.,  their  heirs,  &c., 
one-twelfth  part  of  the  ore  to  be  raised  under  the  level  of 
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Exeh.  of  Pleas,  the  Cromford  Sought  such  level  to  be  taken  as  therein 

loo"*  i»  J 

V      ^      ^     mentioned. 

Arkwrioht  The  defendants  then,  in  pursuance  of  this  agreement. 
Cell.  worked  the  Meer  Brook  Sough  into  Cromford,  towards 
the  Godber  vein.  During  the  time  that  this  branch 
level  was  being  driven  towards  the  Godber  vein,  the 
forefield  of  the  Meer  Brook  Sough,  at  the  south-west 
end  thereof,  was  shut  up  by  means  of  wooden  doors  and 
flood-gates,  which  the  defendants  thought  fit  to  erect,  and 
these  wooden  doors  were  kept  closed  for  the  most  part 
till  about  March.  1821,  when,  in  contemplation  of  the 
agreement  of  June,  1825,  hereinafter  mentioned,  cast-inni 
doors  or  flood-gates  were  put  up  by  the  defendants  in  the 
place  of  such  wooden  doors.  While  these  wooden  doors 
were  closed,  it  did  not  appear  that  any  actual  diversion  ci 
the  water  took  place  from  Mr.  Arkwright^s  mills. 

[The  case  then  stated  a  correspondence  between  Mr. 
Arkwright  and  the  attorney  of  the  Meer  Brook  Sough 
Company,  in  April,  1820,  on  the  subject  of  their  driving  the 
sough  into  Cromford,  he  being  apprehensive  of  mischief  to 
his  mills  thereby :  and  an  indenture  of  the  18th  of  July, 
1825,  whereby  the  Company  agreed  with  him  to  work 
the  levels  in  a  particular  manner,  and  to  keep  the  flood- 
gates closed:  either  party  having  power  to  determine 
the  agreement  by  three  calendar  months'  notice  in 
writing.] 

The  parties  continued  to  act  upon  this  agreement,  and 
the  works  were  carried  on  in  Cromford  in  the  Grodber 
vein,  till  the  month  of  July,  1836.  The  iron  gates  were 
kept  shut  during  that  time ;  and  while  those  gates  were 
so  kept  shut,  the  works  in  Cromford  caused  no  diversion 
of  the  water  from  the  mill  of  the  plaintiffs.  In  the  month 
of  July,  1836,  the  Meer  Brook  Sough  proprietors  were 
desirous  of  carrying  the  sough  further  forward  in  a  west- 
erly direction  in  Wirksworth ;  and  for  this  purpose  it  was 
necessary  to  remove  the  iron  flood-gates ;  and  in  conse- 
quence, on  the  9th  of  July,  1836,  the  Meer  Brook  Sough 
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Company  gave  the  following  notice  to  Mr.  Arkwright,  and  Etch,  of 
the  proprietors  of  the  Cromford  Moor  Sough.  [The  notice, 
which  was  to  determine  the  agreement  of  July,  1825,  was 
then  set  out :  and  also  a  letter  from  the  Company^s  attor- 
nies  to  Mr.  Arkwright,  explaining  that  its  object  was 
merely  to  enable  them  to  continue  the  sough  westwardly, 
m  Wirksworth.] 

By  indenture  of  the  29th  of  September,  1836,  between 
the  Hon.  C.  H.  W.  Pelham  and  Sir  R.  Gunning  of  the 
first  part,  the  Hon.  John  Simpson  of  the  second  part,  and 
Richard  Arkwright  of  the  third  part,  (after  reciting  at 
length  the  before-mentioned  indenture  of  lease  for  999 
years  of  the  8th  of  March,  1738,  and  after  other  recitals 
not  material  to  be  set  out),  the  said  Pelham  and  Gunning, 
by  direction  of  Simpson,  granted  to  Arkwright,  by  way 
of  conveyance  only  and  not  of  warranty,  and  subject  to 
the  said  term  of  999  years,  the  Cromford  Sough  and  com- 
position ore  to  be  got  by  means  thereof,  and  all  other 
premises  demised  by  the  before-mentioned  indenture  of 
1738.  By  another  indenture  of  the  same  date,  the  said 
John  Simpson  assigned  to  a  trustee  for  the  said  Richard 
Arkwright  some  shares  in  the  leasehold  interest  in  the 
Cromford  Sough,  created  by  the  said  indenture  of  the  8th 
of  March,  1738. 

In  May,  1837,  the  Meer  Brook  Sough  proprietors  caused 
the  iron  doors  to  be  removed.  The  consequence  of  this 
was,  that  the  water  which  would  otherwise  have  flowed 
down  the  Cromford  Sough  was  taken  away,  and  the  plain- 
tifiEs*  mills  could  not  be  properly  worked  by  reason  of  this 
diversion :  and  it  was  for  this  injury  that  the  action  was 
brought.  A  representation  having  been  made  to  the  de- 
fendants of  the  serious  consequences  which  would  arise 
firom  this  diversion  of  the  water,  the  gates  were  restored  to 
their  original  state,  until  the  right  of  the  defendants  to 
remove  them  should  be  determined,  without  prejudice. 

The  defendants  have  not,  nor  ever  had,  any  interest  in 
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Exeh.  of  PUatf  the  Cromford  Sough,  or  in  the  lands  through  which  it 

passes.  Mr.  Arkwright,  the  lessor  of  the  plaintiffs,  is  the 
owner  of  the  land  onder  the  deed  of  1789,  and  he  became 
also  interested  in  the  sough  itself  before  the  diversion 
complained  of,  by  the  deeds  before  mentioned  of  the  29ih 
of  September,  1836. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover. — Copies  of  all  the 
deeds,  and  the  acts  of  Parliament,  and  plans  of  both 
parties,  were  furnished,  and  were  to  be  considered  as  part 
of  the  case,  and  either  party  to  be  at  liberty  to  refer  to 
any  parts  of  them  which  might  be  thought  important. 
The  case  was  argued  in  last  Hilary  Term  by 

Sir  W.  W,  Follett,  for  the  plaintiffs. — It  appears  upon  the 
face  of  this  case,  that  since  the  year  1789,  when  the  manor 
of  Cromford,  and  the  soil  of  the  wastes  therein,  were  con- 
veyed to  Sir  Richard  Arkwright,  he,  and  Mr.  Arkwright 
since  his  death,  have  been  the  owners  of  the  ancient  corn- 
mill  which  was  worked  by  the  united  water  of  the  Bonsall 
Brook  and  the  Cromford  Sough,  of  the  cotton-mills  which 
were  erected  in  1772,  and  which  have  ever  since  been 
turned  bv  the  water  of  those  two  streams — of  all  the 
interest  also  in  the  streams  themselves,  which  the  parties 
possessed  who  granted  the  lease  of  1771 — and  of  the  soil 
of  the  manor :  whereas,  on  the  other  hand,  neither  the 
defendants,  nor  those  under  whom  they  claim,  ever  had  at 
any  time  any  interest  in  the  manor, — ^in  the  soil  of  the 
wastes,— or  in  the  watercourses ;  but  are  merely  the  pro- 
prietors of  another  watercourse  in  another  manor — ^the 
Meer  Brook  Sough, — ^by  the  cutting  of  which  they  have 
diverted  the  water  from  the  Cromford  Sough,  and  thereby 
prevented  the  working  of  the  mills  which  the  plaintiffs 
hold  as  tenants  to  Mr.  Arkwright :  and  the  question  is, 
whether  the  defendants,  so  unconnected  with  any  interest 
in  the  soil^  had  a  right  to  divert  the  water  from  those 
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might  perhaps  have  properly  arisen  between  Mr.  Arkwright 

and  the  owners  of  the  land  through  which  the  water 
flowed,  or  of  the  streams  themselves ;  but  these  defendants 
are  mere  strangers,  having  no  interest  whatever  in  either, 
but  merely  being  owners  of  adjacent  land,  who  contend 
that  they  have  a  right  so  to  use  their  own  land  for  mining 
purposes,  as  to  destroy  their  neighbour's  right  of  water. 
But  there  can  be  no  distinction  on  the  ground  that  it  is  a 
mining  case :  the  general  proposition  of  law  is,  that  if  a 
stream  run  through  my  land,  the  owner  of  adjoining  land 
cannot  use  it  for  any  purposes — ^whether  for  mining  or 
quarrying,  or  otherwise, — so  as  to  stop  my  enjoyment  of 
it  after  twenty  years'  user.  K  by  lapse  of  time  I  have 
acquired  a  right  to  water  upon  my  land — ^whether  it  be  a 
well  or  an  open  watercourse — ^no  proprietor  of  adjoining 
land  can  use  it  to  my  detriment.  It  is  clear  that  he  could 
not  divert  it  by  erecting  another  well ;  or  for  any  agricul- 
tural purposes ;  and  how  can  the  case  be  different  because 
he  diverts  it  for  the  uses  of  his  mines  ?  The  case  of  Bal- 
ston  V.  Bensted  (a),  although  a  case  at  Nisi  Frius,  has 
always  been  referred  to  and  considered  as  good  law.  There 
Lord  EUenbcrough  laid  it  down  as  a  proposition  admitting 
of  no  doubt,  that  after  twenty  years'  exclusive  enjoyment 
of  a  spring  of  water,  an  absolute  right  to  it  was  acquired 
by  the  owner  of  the  soil  in  which  it  issues  to  the  surface, 
and  that  he  had  a  right  of  action  against  the  owner  of  an 
adjoining  dose,  who  cut  a  drain  whereby  the  supply  of 
water  to  the  spring  was  diminished.  In  Bealey  v.  Shaw  (&), 
the  same  learned  Judge  says — ^^  The  general  rule  of  law  is, 
that,  independent  of  any  particular  enjoyment  used  to  be 
had  by  another,  every  man  has  a  right  to  have  the  advant- 
age of  a  flow  of  water  in  his  own  land  without  diminution 
or  alteration.'' And  again — "  I  take  it  that  twenty 

(a)  1  Campb.  463.  (6)  5  East,  214. 
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manner  affords  a  conclusive  presumption  of  right  in  the 

party  so  enjoying  it,  derived  from  grant  or  act  of  Parlia- 
ment/' The  rest  of  the  Court  state  the  law  in  similar 
terms.  In  the  case  of  Mason  v.  Hill  (a),  the  great  point  in 
question  was,  whether  a  party  through  whose  lands  a 
stream  had  run  for  twenty  years,  although  he  had  never 
appropriated  it  to  any  particular  purpose,  had  a  right  of 
action  against  the  owner  of  adjoining  land  who  diverted  it; 
and  the  Court  held  that  he  had.  \_Parke,  B. — I  think  the 
case  was  not  actually  decided  on  that  ground :  the  object 
of  the  judgment  was  to  set  right  the  mistaken  notion 
which  had  got  abroad  in  consequence  of  certain  dicta  in 
WiUiams  v.  Morland  (A),  that  flowing  water  is  publici  juris, 
and  that  the  first  occupant  of  it  for  a  beneficial  purpose 
may  appropriate  it.]  The  Court  intimated  a  strong 
opinion  on  the  other  point.  In  The  Birmingham  Canal  Com- 
pany V.  Lloyd  (c),  an  injunction  was  refused  against  drain- 
ing a  coal  mine  to  the  prejudice  of  a  canal,  but  upon  the 
ground  of  laches  for  two  years :  and  the  Lord  Chancellor 
appears  to  recognise  the  right  to  recover  at  law. 

But  secondly,  the  operation  of  the  stat.  2  &  3  Will.  4, 
c.  71,  s.  2,  is  most  material  in  this  case.  Its  effect  is  to 
vest  the  right  in  a  watercourse  by  the  actttal  enjoyment  of 
it  for  the  period  of  twenty  years,  not  to  be  defeated  by 
proof  of  the  actual  commencement  of  the  enjoyment; 
and  to  vest  the  absolute  right  by  actual  enjoyment  for 
forty  years,  except  when  enjoyed  under  agreement  in 
writing.  The  owners  of  the  soil  of  Cromford  manor  might, 
at  any  period  within  twenty  years  after  the  commence- 
ment of  Mr.  Arkwright's  enjoyment  of  the  water,  have 
made  a  sough  and  diverted  the  stream :  but  no  such  right 


(a)  3  B.  &  Adol.  312,  S.  C. ;  (b)  2  B.  &  Cr.  910. 

5    B.   &  Adol.    1;    2   N.  &   M.  (c)  18  Ves.  515. 

747. 
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could  belong  to  any  third  parties  after  the  expiration  of  Ejtek.  of  puom, 
the  twenty  years.  '  ^ 

The  private   acts  of  Parliament  set  out  in  the  case,     Arkwrioht 
whereby  the  Cromford  Canal  Company  were  restricted  from         Gell. 
interfering  with  the  flow  of  water  to  Mr.  Arkwright's 
mills,  are  important,  as  shewing  an  exercise  of  ownership 
by  him  over  the  streams  of  water,  and  an  acknowledgment 
by  the  Canal  Company  of  his  rights  in  them.    On  the  other 
land,  the  provision  in  the  Wirks worth  Inclosurc  Act  of  the 
^  Geo.  3,  authorizing  the  owners  of  the  Meer  Brook 
Sough  to  continue  working  that  sough,  could  give  them 
no  greater  right  than  they  before  possessed,  to  interfere 
with  other  interests  of  other  parties. 

Erie,  for  the  defendants. — ^There  are  two  grounds  on 

^liich  the  defendants  are  entitled  to  judgment.     First, 

Wie  plaintiffs  have  not  shewn  any  right  in  themselves  to 

^e  water  diverted ;  secondly,  the  defendants  have  not  been 

Suilty  of  any  wrongful  act  in  the  mode  in  which  they  have 

^^en  and  applied  it. 

I.  It  appears  upon  the  case,  that  this  is  an  artificial 
stream  of  water,  originally  made  by  other  persons  than  the 
I^laintiffs  or  Mr.  Arkwright,  for  purposes  which  gave  them 
tio  right  to  it  as  against  the  adjoining  landowners,  and 
that  it  was  received  from  them  by  Mr.  Arkwright,    not 
taken  by  him  for  the  purposes  of  his  mill.     Norwithstanding 
his  purchase  of  the  manor  and  the  soil  of  the  wastes,  his 
title  to  the  stream  depends  altogether  on  that  of  the  Crom- 
ford Sough  Company,  who  were  not  parties  taking  the 
water  for  purposes  beneficial  to  themselves,  but  parties 
employed  by  the  mine-owners  to  take  it  for  the  purpose  of 
getting  rid  of  a  nuisance  to  their  mines,  and  paid  for  their 
services  in  unwatering  them  by  means  of  opening  and 
maintaining  the  sough.     Then  Mr.  Arkwright  does  no  act 
of  his  own  whereby  to  acquire  a  title  to  the  water,  but 
merely  receives  the  water  brought  by  the  Cromford  Sough 


222 


CASES  IN  THE  EXCHEQUER^ 


Exeh,  of  Pleat,  Company^  and  while  brought,  makes  use  of  it  with  fall 
v-^-.,^J-^     notice — ^by  the  proviso  in  the  lease  of  1771 — of  the  pur- 

Arkwrioht  pQseg  fQf  which  it  is  brought,  and  of  their  liability  to  be 
Gell.  deprived  of  it,  or  their  right  to  take  it  elsewhere  as  con- 
venience might  require.  It  appears  from  the  documents 
set  out  in  the  case,  that  there  has  been  from  time  to  time 
a  constant  making  of  lower  soughs,  as  it  became  necessary, 
for  the  purpose  of  unwatering  the  mineral  district  deeper. 
That  was  the  object  of  the  agreement  of  1705,  and  of  the 
lease  of  1738.  That  was  no  grant  of  the  water  of  the  sough 
itself,  but  merely  of  an  easement  in  it,  for  the  purpose  of 
draining  the  mines :  and  it  carries  on  the  face  of  it  clear 
notice  that  the  usage  of  the  district  was  for  soughs  to  be 
carried  on  lower  levels  from  time  to  time,  as  mining  pur- 
poses required.  This  appears  from  the  proviso,  that  if  the 
lessee  should  bring  up  a  new  sough  or  level,  and  should  pay 
a  certain  proportion  of  the  ore  to  be  discovered  in  bringing 
up  such  level,  he  should  not  incur  any  forfeiture  of  the  lease 
by  not  bringing  up  the  sough  thereby  granted,  provided 
the  new  sough  should  as  effectually  lay  dry  the  mines 
within  its  district.  Next  comes  the  grant  of  the  land  on 
which  the  cotton-mills  were  built,  and  of  the  Bonsall  Brook, 
and  subsequently  of  the  Cromford  manor  and  estate.  But 
the  grantor  of  these  had  no  right  whatever  in  the  Cromford 
Sough.  The  parties  who  had  the  easement  to  drain  the 
mines,  had  for  seventy  or  eighty  years  poured  it  out  over 
his  land;  he  had  acquiesced  in  their  doing  so;  but  he  had 
gained  no  right  thereby.  K  poured  over  his  land  for  twenty 
years,  they  would  acquire  thereby  the  right  of  continuing 
so  to  pour  it,  but  he  would  acquire  no  right  whatever.  The 
effect  of  the  lease  of  1771  is,  that  Mr.  Arkwright  shall  have 
the  power  of  turning  the  water  to  a  beneficial  purpose,  so 
long  as  it  shall  continue  to  be  poured  into  Bonsall  Brook ; 
but  if  for  the  necessity  of  mining  operations  it  be  taken  off 
to  a  lower  level,  then  that  the  lessor  will  indemnify  him 
against  the  consequences,  unless  he  can  supply  him  from 
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other  sources.     There  is  a  clear  declaration  by  the  lessor,  Btch.  of  Pkat, 

1839 
and  clear  notice  to  the  lessee,  of  the  existing  rights  in  the  '  ^ 

water.  Now,  what  right  had  been  acquired  by  the  Sough  Arkwrioht 
Company  at  this  time  as  against  any  of  the  landowners  gell. 
within  the  manor? — a  fortiori,  against  landowners  within 
other  manors,  to  which  the  sough  might  subsequently  be 
driven  ?  They  had  the  right  at  any  time  to  say,  "  We  want 
to  use  the  water  in  our  land  for  the  purposes  of  our  land ;" 
or,  ^  We  will  ourselves  get  rid  of  it,  and  do  not  any  longer 
require  you  to  carry  it  away/'  It  is  a  mere  contract  by  the 
landowners  with  the  Company  to  get  rid  for  them  of  the 
nuisance  of  the  water :  as  soon  as  they  choose,  they  may 
torn  their  water  elsewhere,  or  may  discharge  it  by  a  steam- 
engine.  Then  the  cotton-mill  is  erected  with  full  notice  of 
this  arrangement  among  all  the  parties.  The  agreement 
of  1818,  again,  clearly  contemplates  the  usage  and  course 
of  bringing  up  soughs  at  lower  levels.  To  that  deed  the 
parties  interested  in  the  Cromford  Sough,  both  under  the 
lease  for  999  years,  and  as  reversioners,  and  on  the  other 
hand  the  owners  of  the  Meer  Brook  Sough,  were  parties : 
and  as  far  as  the  former  were  concerned,  it  shews  that  they 
were  most  desirous  that  the  Meer  Brook  Sough  Company 
should  come  into  the  district  within  the  title  of  the  Crom- 
ford Sough,  and  drain  the  mines,  that  sough  having  become 
useless  for  the  purposes  for  which  it  was  originally  made. 
Upon  the  whole  case,  therefore,  it  appears  that  this  water 
was  not  so  enjoyed  by  those  under  whom  the  plaintiffs  claim 
as  to  acquire  any  right,  but,  on  the  contrary,  merely  received 
from  those  who  had  merely  an  easement  to  bring  it  there  for 
the  benefit  of  the  landowners,  and  with  full  notice  that  it 
might  be  at  any  time  withdrawn. 

But  further,  it  is  very  material  to  bear  in  mind  what  is 
the  present  state  of  the  law  as  to  the  title  to  water.  The 
old  notion  was,  that  running  water  was  publici  juris ;  that 
notion  was  favoured  by  the  case  of  Williams  v.  Morland, 
but  was  corrected  in  Mason  v.  Hill,  in  which  all  the  autho- 
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E*eh,  of  PUoi,  rities  were  examined :  and  the  law  is  now  established,  that 

1839 

^     the  flow  of  a  natural  stream  belongs  to  him  through  whose 

Arkwrioht  jaij^  jt  gQgg  \yj  nature.  The  recent  statute  makes  no  dif- 
Gell.  ference :  the  title  must  still  be  derived  out  of  such  a  user 
as,  before  the  statute,  would  have  led  to  the  presimiption  of 
a  grant.  Such  is  the  law  as  to  the  right  to  a  naiural 
stream  of  water,  as  contradistinguished  from  an  artificial 
one. '  All  the  cases  proceed  upon  the  ground,  that  the  first 
title  to  the  water  is  "  donum  naturae,'^  and  speak  of  a 
"  natural  stream" — of  the  '^  natural  channeP'  of  the  water, 
&c. :  see  Mason  v.  HiU  (a).  Beaky  v.  Shaw  [b),  Prescott  v. 
Phillips  (c),  Canham  v.  Flsk  (rf).  The  title  to  water  is 
therefore  to  be  tried  by  ascertaining  in  the  first  place, 
where,  by  the  laws  of  nature,  it  would  flow ;  and,  if  a  secon- 
dary title  to  it  be  claimed,  whether  there  has  been  such 
a  user  of  it,  from  which,  before  the  stat.  2  &  3  Will.  4, 
c.  71,  a  grant  would  have  been  presumed.  It  is  not  suffi- 
cient that  there  have  been  a  mere  user  for  the  twenty  or 
forty  years ;  it  must  have  been  by  a  party  claiming  right 
thereto ;  not  by  stealth  or  permission,  or  in  any  other  way 
which  would  negative  a  grant :  Partridge  v.  Scott  (e),  Bright 
V.  Walker  (/),  Tickle  v.  Brown  (g),  Beasley  v.  Clarke  (A), 
Monmouthshire  Canal  Company  v.  Harford  (t).  Here  the 
Cromford  Sough  Company  did  not  take  the  water  as  of 
right  against  the  landowners :  nor  have  the  plaintiffs,  or 
those  under  whom  they  claim,  done  any  act  to  give  them- 
selves a  right  to  it ;  they  are  mere  recipients  of  an  artificial 
stream  brought  by  others  for  purposes  of  their  own;  and 
such  reception  and  endurance  of  its  coming  that  way  for 
twenty  or  for  forty  years,  can  give  them  no  right  to  com- 
pel the  parties  to  bring  it  that  way  for  all  time.     Suppose 

(a)  5  B.  &  Adol.  17.  (/)  1  C,  M.  &  R.  211. 

(6)  6  East,  218.  {g)  4  AcL  &  £11.  369;  6  N.  & 

(c)  Cited  Id.  213.  M.  230. 

{d)  2  C.  &  J.  126.  ijk)  2  Bing.  N.  C.  705 ;  3  Scott» 

\e)  3  M.  &  W.  220.  258. 

(t)  1  C,  M.  &  R.  614. 
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water  were  brought  bv  an  artificial  aqueduct  for  purposes  Exeh.  of  PUat, 
of  omameiitj  would  the  proprietor  of  the  land  over  which  *  ^ 

the  waste  water  flowed^  with  notice^  acquire  any  right  to    Arkwrioht 
it?    Nor  is  there  any  injustice  in  this :  he  buys  his  land        Gell. 
with  the  rights  which  nature  gave  it^  and^  he  is  only 
reduced  to  that  situation  again ;  havings  in  the  meantime^ 
done  no  act  of  appropriation  whereby  to  acquire  any  fur- 
tlier  right.   Again^  if  Mr.  Arkwright  have  acquired  a  right 
to  have  this  water  firee  from  diversion^  so  has  he  also  to  have 
it  free  from  increase;  and  if  the  Company  drain  a  larger 
district^  according  to  their  contract^  and  so  increase  the  quan- 
tity of  water  coming  by  the  sought  the  miller  might  equally 
We  a  right  of  action^  although  in  such  case  he  would 
Actually  prevent  the  Company  from  performing  the  duty 
^  which  the  landowners  gave  them  this  easement.     It  is 
^Ways  to  be  remembered^  that  this  is  a  right  claimed 
^^y  in  respect  of  the  plaintiffs'  possession  and  rights  as 
'^tsees  of  the  miU. 

H.  The  defendants  have  not  been  guilty  of  any  wrong- 
^  set,  even  supposing  the  plaintiffs  to  have  acquired  some 
^ight.     Their  act  was  a  perfectly  lawful  act  of  ownership ; 
tliejr  have  taken  only  unappropriated  water^  which  they 
hmd  a  right  to  take.     Subterraneous  water^  inaccessible  to 
tMi^BJi,  is  not  appropriated.     pLord  Abmger,  C.  B. — If  the 
plaintiffs  have  established  that  they  have  a  right  as  against 
you  to  keep  the  water^  it  is  no  answer  that  you  are  doing 
an  act  in  your  own  land.    All  water  was  at  first  subter- 
xaneoos.]     It  is  not  appropriated  until  it  comes  to  the  sur- 
Csce.     There  is  no  decision  applicable  to  such  a  case ;  all 
fhe  cases  have  ansen  on  the  right  to  the  natural  flow  of 
mrface-water.    This  is  a  case  where  water  percolates  in 
variouB  directions  through  many  points  into  this  sough. 
If  the  principle  contended  for  on  the  other  side  be  tenable^ 
the  tapping  of  such  water  at  any  distance  would  be  action- 
able ;  therefore,  the  first  person  who  were  to  sink  a  well^ 
would  acquire  a  right  to  all  the  water^  to  the  exclusion  of  all 

VOL.  V.  Q  M.  W. 
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ftrcft.  of  Pleat,  the  landowners  whose  waters  drained  towards  his  weU,  and 
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^     who  would  be  under  the  burthen  of  keeping  their  lands 

Arkwrioht  inundated  to  that  height ;  and  that,  although  they  might 
Gell.  have  known  nothing  of  the  water  percolating  to  the  well^ 
and  if  they4iad^  could  not  stop  the  party  &om  exerdudng 
his  lanrful  right  of  digging  in  his  own  soil.  Each  party 
has  the  right  to  dig  the  well,  and  that  party  ought  to  have 
the  benefit  to  whom  nature  gives  it.  As  soon  as  water 
comes  to  the  surface  and  becomes  a  visible  and  tangible 
matter  of  property,  the  law  attaches  to  it  the  rights  of 
property.  In  Balston  v.  Bensted,  the  water  had  actuaify 
been  poured  out  on  the  surface.  In  such  a  case  all  the  neigh- 
bours have  notice,  and  have  the  means  of  interfering  with 
the  exclusive  use  of  it.  The  principle  alleged  for  the  plain- 
tiffs is,  that  the  miller  has  acquired  such  a  right  by  taking 
the  water  for  his  mill,  that  all  the  neighbouring  owners  of 
land  within  a  large  district,  are  laid  under  the  burden  of 
not  reducing  the  water  in  their  land  below  a  certain  level. 
But  a  party  cannot,  by  an  act  of  ownership  in  his  land, 
deprive  his  neighbour  of  rights  in  kis  land,  unless  the 
facts  raise  the  presumption  of  a  grant.  Here,  no  assent 
could  exist  on  which  a  grant  could  be  presumed.  This  is 
in  truth  a  claim  to  stop  all  the  mineral  operations  of  the 
district,  in  order  to  keep  up  the  plaintiffs^  mill. 

Sir  W.  W,  FoHett,  in  reply,  insisted  that  the  unrestricted 
user  of  the  water  for  twenty  years,  upon  whatever  supposed 
understanding  it  originally  commenced,  or  for  whatever  pur- 
pose the  sough  was  constructed,  was  sufSicient  to  confer  the 
right :  that  it  was  immaterial  whether  the  stream  was  a 
natural  or  artificial  one — a  party  would  equally  acquire  by 
enjoyment,  not  under  license  or  pemussion,  for  the  requisite 
period,  a  right  in  a  ditch  cut  through  his  land,  as  in  a 
river,  and  whether  upon  or  below  the  surfistce :  that,  even 
supposing  the  grant  of  I77I  were  subject  to  a  right  in  the 
landowner  to  divert  the  water,  the  answer  was,  diat  he 
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Rever  had  diverted  it,  but  that  there  had  been  an  enjoy-  Exch,  of  PUaM, 

1839 
ment  of  it  for  a  period  sufficient  to  give  a  right  as  against  ^ 

third  parties;  the  question  was  not  whether  the  grantor  Arkwrioht 
made  a  qualified  grant  which  he  could  resume,  but  whe-  oell. 
ther  strangers  could  do  so?  Secondly,  the  diversion 
underground  was  sufficient  to  render  the  defendants 
liable :  the  natural  flow  of  water  meant  only  its  regular 
flow  in  a  natural  way,  although  through  an  artificial  adit 
car  channel;  and  there  could  be  no  distinction  in  law 
between  surfSace  and  subterraneous  streams :  the  appropri- 
ation and  user,  for  the  time  defined  by  law,  gave  an  exclusive 
right  to  the  enjoyment  of  the  benefit  which  others  would 
otherwise  have  a  right  to  take  : — ^the  only  difference  was, 
that  in  cases  of  underground  water,  there  was  greater  dif- 
ficulty in  proving  the  c^use  of  the  diversion. 

Cur.  adv.  vult. 

In  this  term,  the  judgment  of  the  Court  was  de- 
Kvered  by 

Lord  Aeinoer,  C.  B. — ^The  plaintiffs  in  this  case  are  the 
occupiers  of  certain  cotton-mills,  at  Cromford,  in  the  county 
of  Derby,  and  complain  of  an  illegal  diversion  by  the  de- 
fendants, of  the  water  to  which  they  were  of  right  entitled 
for  the  supply  of  their  mills.  The  defendants  by  their 
pleas  deny  that  right,  and  also  insist  that  they  have  not 
been  guilty  of  any  illegal  diversion.  A  special  case  was  re- 
served on  the  trial,  for  the  opinion  of  the  Court,  stating  a 
great  number  of  documents  and  facts,  upon  which  the  Court 
are  not  merely  to  give  their  judgment  on  matters  of  law,  but 
to  take  the  offibce  of  the  jury,  by  determining  whether  any 
and  what  inferences  of  fact  ought  to  be  drawn  firom  the  facts 
stated.  This  course  leads  to  one  great  inconvenience,  as 
it  tends  to  confound  the  rule  of  law  with  an  inference  of 
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£Mft.  •/  PUoM,  fact  only^  which  inference  might  have  been  Taried  bjr  a 

Tciy  slight  circumstance. 

From  the  facts  and  documents^  however^  the  case  i^ 
pears  to  be  this : — In  the  beginning  of  the  hist  century, 
certain  adventurers  had  in  part  constmcted,  and  were  pro- 
ceeding to  continue^  a  sought  now  called  the  CSromfonL 
Sought  for  the  pnrpose  of  draining  a  portion  of  the 
mineral  fields  in  the  wapentake  of  Wirksworth.  How  thej 
acquired  the  right  to  make  that  sough  is  not  stated :  it 
was,  however^  without  doubt^  either  by  virtue  of  the 
custom  of  mining  there  prevalent,  or  by  the  express 
license  of  the  owner  of  the  soil  through  which  it  was  made. 
The  adventurers  received  their,  remuneration  in  the  shape 
of  a  certain  portion  of  the  ore  raised  from  the  mines, 
within  the  level  lying  near  and  benefited  by  the  sou^ 
(technically  called  within  the  title  of  the  sough),  in  con- 
sequence of  an  agreement  with  the  proprietors  of  &e 
mines.  The  right  to  this  easement,  with  its  accompanying 
advantages,  appears  to  have  been  the  subject  of  sale  and 
conveyance  in  that  district ;  for  in  1738,  the  proprietors 
leased  it  for  999  years  for  a  pecuniary  consideration,  with 
a  reservation,  by  way  of  rent,  of  a  part  (^  the  profits.  Mr. 
Arkwright,  under  whom  the  plaintiffs  claim,  and  all  whose 
rights  they  may  be  assumed  to  have  had,  by  demise  from 
him,  when  the  cause  of  action  accrued,  became,  in  1836, 
the  purchaser  of  the  reversion  expectant  on  the  deter- 
mination of  that  lease ;  and  he  also  acquired  a  portion  of 
the  interest  of  the  lessees,  by  a  conveyance  from  some  of 
them.  It  does  not  appear  to  us,  that  this  circumstance 
affects  the  question  between  the  parties  to  this  suit. 

After  the  sough  had  been  constructed,  and  a  constant 
flow  of  water  thereby  conducted  from  the  mines,  the  late 
Sir  Richard  Arkwright,  the  fietther  of  Mr.  Arkwright,  ob- 
tained, in  the  year  1771,  a  lease  for  eighty-four  years  from 
the  lord  of  the  manor  of  Cromford  (who,  upon  the  special 
case,   is  alleged  to  have  been  the  owner  of  the  land 


\ 


EASTER  TE&M^  3  VICT.  220 

througli  which  the  Cromford  Sough  was  made^  and  also  ^ch.  of  PUat^ 
the  owner  of  a  piece  of  land  between  the  mouth  of  the 
sough  and  the  brook  into  which  the  water  was  conveyed) 
of  that  piece  of  land^  the  brook^  and  the  ''  stream  of  water 
issuing  and  coming  from  Cromford  Sough/'  with  the  right 
of  erecting  mills  on  the  piece  of  land.  In  1772^  Sir 
Bichard  Arkwright  erected  extensive  cotton-mills  thereon ; 
and  in  Aprils  1789^  he  purchased  that  land^  and  the  fee- 
simple  in  the  mills^  and  the  manor  of  Cromford,  including 
the  lands  through  which  the  Cromford  Sough  was  made. 

In  the  meantime^  another  company  of  adventurers  had 
b^an  to  construct  another  mining  sought  called  the  Meer 
Brook  Sough,  on  a  much  lower  level,  in  the  adjoining 
township  of  Wirksworth.  The  defendants  represent  and 
have  all  the  rights  of  that  company  of  adventurers ;  and 
must,  like  the  proprietors  of  the  Cromford  Sough,  be 
assumed  to  have  acted,  either  by  virtue  of  a  mining  cus- 
tom, or  by  express  license  of  the  owner  of  the  soil,  con- 
firmed by  the  Cromford  Inclosure  Act  in  1802;  and  also 
to  have  had  the  authority,  prior  or  subsequent,  of  the 
owners  of  the  mines  drained  by  that  sough,  and  contribut- 
ing a  certain  portion  of  the  ore  by  way  of  recompence. 
These  £acts  are  not  distinctly  found,  but  we  think  we  must 
infer  that  such  was  the  case;  and  consequently  that  the 
defendants  stand  in  the  same  relation  to  the  plaintiffs  as  if 
the  owners  of  those  mines  had  themselves,  with  the  con- 
sent of  the  owner  of  the  soil,  constructed  the  sough  for 
the  purpose  of  fireeing  their  mines  from  water ;  for  whether 
they  make  the  sough  themselves,  or  through  the  agency  of 
the  adventurers,  is  immaterial.  In  1818,  the  defendants, 
being  themselves  proprietors  of  mines  drained  by  it,  ex- 
tended the  Meer  Brook  Sough,  having  made  an  agreement 
with  the  then  proprietors  of  the  Cromford  Sough,  and  (^ 
other  mines  unwatered  by  it,  and  which  appear  to  have 
been  tiien  worked  down  to  the  level  of  that  sough,  for  the 
purpose  of  regulating  their  respective  rights ;  and  the 
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Exeh,  of  Pleat,  recompense  to  be  paid  by  the  latter  to  the  former  set  of 

adventurers  for  the  benefit  to  be  derived  by  them  by  the 
extension  of  this  sought  and  the  unwatering^  by  means  of 
it^  of  a  further  portion  of  their  mineral  field  below  the  level 
of  the  former  sough. 

The  new  sough  was  therefore  constructed  by  the  con- 
sent of  some^  if  not  all^  of  those  mine-owners^  who  had 
formerly  used  the  Cromford  Sought  and  in  part  for  their 
benefit;  and  this  circumstance  places  the  defendants  in 
the  same  position^  in  respect  to  the  diversion  of  the  sarphiB 
water^  as  if  they  themselves  had  been  owners  of  part  of 
the  mineral  fields  formerly  drained  by  the  Cromford  Sought 
and  were  now  proceeding  to  unwater  a  further  portion  of 
the  same  fields  by  means  of  the  new  sough.  When  the  Meer 
Brook  Sough  was  thus  extended^  the  water  was  found  to 
flow  into  it^  and  flood-gates  were  constructed  at  the  end, 
the  closing  of  which  prevented  the  water  from  finding  its 
way  in  that  direction^  but  which^  when  opened^  let  off  the 
water^  which  would  otherwise  have  been  discharged  by  the 
Cromford  Sought  and  thereby  prevented  it  from  flowing  to 
the  plaintiff's  mill. 

In  1825  an  arrangement  was  made  for  the  mutual  ac- 
commodation of  Mr.   Arkwright  and  the  Meer  Brook- 
Sough  Proprietors^  which  was  not  to  affect  their  rights^ 
and  which^  having  been  determined  in  1836^  left  them  in. 
the  same  situation  as  if  it  had  never  been  made :  and  the^ 
gates  being  removed^  in  order  to  carry  the  sough  further* 
in  that  direction^  and  the  water  thereby  diverted  from  th^ 
plaintiff's  mills^  the  defendants  are  in  the  same  situation  Bm 
if  no  flood-gates  had  been  made^  and  as  if^  in  the  construe^ 
tion  of  their  sough  for  the  purpose  of  draining  anotheir 
portion  of  the  mineral  fields  they  had  broken  the  natural 
barrier  which  pent  the  water  up  and  made  it  flow  throng 
the  Cromford  Sought  and  so  caused  the  water  to  pass  out 
at  a  lower  level  through  the  Meer  Brook  Sough.     And  the 
question  ia,  whether  the  defendants,  by  so  doing,  are  ran- 
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dered  liable  to  an  action  at  the  suit  of  the  plaintiffs  ?     This  E*ch.  of  PUat, 

question,  which  was  most  elaborately  and  ably  argued 

during  the  last  term,  appears  to  us,  strictly  speaking,  to  be 

one  as  much  of  fact  as  of  law,  and  when  the  situation  of 

both  parties  is  fully  understood,  does  not  appear  to  us  to 

be  one  of  much  doubt  or  difficulty. 

The  stream  upon  which  the  mills  were  constructed  was 
not  a  natural  watercourse,  to  the  advantage  of  which, 
flowing  in  its  natural  course,  the  possessor  of  the  land 
adjoining  would  be  entitled,  according  to  the  doctrine  laid 
down  in  Mason  v.  Hill  {a),  and  in  other  cases.  This  was 
an  artificial  watercourse,  and  the  sole  object  for  which  it 
was  made,  was  to  get  rid  of  a  nuisance  to  the  mines,  and 
to  enable  their  proprietors  to  get  the  ores  which  lay  within 
the  mineral  field  drained  by  it :  and  the  fiow  of  water 
through  that  channel  was,  firom  the  very  nature  of  the 
case,  of  a  temporary  character,  having  its  continuance  only 
whilst  the  convenience  of  the  mine-owners  required  it, 
and,  in  the  ordinary  course  it  would,  most  probably,  cease 
when  the  mineral  ore  above  its  level  should  have  been  ex- 
hausted. 

That  Sir  Richard  Arkwright  contemplated  the  discon- 
tinuance of  this  watercourse  (if  the  question  of  his  know* 
ledge  in  this  state  of  things  can  be  material)  there  is 
evidence  in  the  lease  made  in  1771,  which  contains  a  pro- 
vision  for  a  supply  from  the  river,  in  the  event  of  the  stream 
being  lessened,  or  taken  away,  by  the  construction  of 
another  sough :  and  also  that  such  an  event  was  not  im- 
probable, appears  from  the  clause  in  the  second  Cromford 
Canal  Act,  30  Oteo.  3,  c.  56,  s.  4.  What  then  is  the  species 
of  right  or  interest,  which  the  proprietor  of  the  surface, 
where  the  stream  issued  forth,  or  his  grantees,  would  have 
in  such  a  watercourse,  at  common  law,  and  independently 
of  theeflfect  of  user  imder  the  recent  statute,  2&  3  Will.  4, 

(a)  5  B.  &  Ad.  I. 
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Etek.  rf  PUoi,  c.  71  ?  He  would  only  have  a  right  to  use  it  for  any  pur- 
pose to  which  it  was  applicable^  so  long  as  it  continued 
there.  An  user  for  twenty  years^  or  a  longer  time,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water 
in  perpetuity;  for  such  a  grant  would,  in  truth,  be  neither 
more  nor  less  than  an  obligation  on  the  mine-owner,  not  to 
work  his  mines  by  the  ordinary  mode  of  getting  minerals, 
below  the  level  drained  by  that  sough,  and  to  keep  the 
mines  flooded  up  to  that  lev^l,  in  order  to  make  the  flow 
of  water  constant  for  the  benefit  of  those  who  had  used  it  tor 
some  profitable  purpose.  How  can  it  be  supposed  that  the 
mine-owners  could  have  meant  to  burthen  themselves  with 
such  a  servitude,  so  destructive  to  their  interests : — and  what 
is  there  to  raise  an  inference  of  such  an  intention?  The 
mine-owner  could  not  bring  any  action  against  the  person 
using  the  stream  of  water,  so  that  the  omission  to  bring  an 
action  could  afford  no  argument  in  favour  of  the  presump- 
tion of  a  grant ;  nor  could  he  prevent  the  enjoyment  oi 
that  stream  of  water  by  any  act  of  his,  except  by  at  once 
making  a  sough  at  a  lower  level,  and  thus  taking  away  the 
water  entirely; — a  course  so  expensive  and  inconvenient, 
that  it  would  be  very  unreasonable,  and  a  very  improper 
extension  of  the  principle  applied  to  the  case  of  lights,  to 
infer  from  the  abstinence  from  such  an  act,  an  intention 
to  grant  the  use  of  the  water  in  perpetuity,  as  a  matter  oi 
right. 

Several  instances  were  put  in  the  course  of  the  argument 
of  cases  analogous  to  the  present,  in  which  it  could  not  be 
contended,  for  a  moment,  that  any  right  was  acquired.  A 
steam-engine  is  used  by  the  owner  of  a  mine  to  drain  it, 
and  the  water  pumped  up  flows  in  a  channel  to  the  estate 
of  the  adjoining  landowner,  and  is  there  used  for  agricul- 
tural purposes  for  twenty  years.  Is  it  possible,  from  the 
fact  of  such  auser,  to  presume  a  grant  by  the  owner  of  tiie 
steam-engine  of  the  right  to  the  water  in  perpetuity,  so  as 
to  burthen  himself  and  the  assigns  of  his  mine,  with  the 
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obligation  to  keep  a  steam-engine  for  ever,  for  the  benefit  Exch.  of  pu<u, 

1839 
of  the  landowner  ?     Or,  if  the  water  from  the  spont  of  the  ^ 

eaves  of  a  row  of  houses  was  to  flow  into  an  adjoining  yard,    Arkwright 

Vm 

and  be  there  used  for  twenty  years  by  its  occupiers  for  Gell. 
domestic  purposes,  could  it  be  successfully  contended  that 
the  owners  of  the  houses  had  contracted  an  obligation,  not 
to  alter  their  construction  so  as  to  impair  the  flow  of 
water?  Clearly  not.  In  all,  the  nature  of  the  case  dis- 
tmctly  shews  that  no  right  is  acquired  as  against  the 
owner  of  the  property  from  which  the  course  of  water 
takes  its  origin :  though,  as  between  the  first  and  any 
subsequent  appropriator  of  the  watercourse  itself,  such  a 
right  may  be  acquired.  And  so,  in  the  present  case.  Sir 
Richard  Arkwright,  by  the  grant  from  the  owner  of  the 
surface,  for  eighty-four  years,  acquired  a  right  to  use  the 
stream  as  against  him;  and  if  there  had  been  no  grant,  he 
would  by  twenty  years'  user,  have  acquired  the  like  right  as 
against  such  owner.  But  the  user,  even  for  a  much  longer 
period,  whilst  the  flow  of  water  was  going  on  for  the  con- 
venience of  the  mines,  would  afi'ord  no  presumption  of  a 
grant  at  common  law  as  against  the  owners  of  the  mines. 

It  remains  to  be  considered,  whether  the  statute  2  &  3 
Will.  4,  c.  71,  gives  to  Mr.  Arkwright  and  those  who  claim 
under  him,  any  such  right ;  and  we  are  clearly  of  opinion 
that  it  does  not.  The  whole  purview  of  the  act  shews,  that 
it  applies  only  to  such  rights  as  would  before  the  act  have 
been  acquired  by  the  presumption  of  a  grant,  from  long 
user.  The  act  expressly  requires  enjoyment  for  diflferent 
periods,  "  without  interruptiony"  and  therefore  necessarily 
imports  such  an  user  as  could  be  interrupted  by  some  one 
"  capable  of  resisting  the  claim  ;^^  and  it  also  requires  it 
to  be  "  of  right."  But  the  use  of  the  water  in  this  case 
could  not  be  the  subject  of  an  action  at  the  suit  of  the 
proprietors  of  the  mineral  field  Ijing  below  the  level  of  the 
Cromford  Sough,  and  was  incapable  of  interruption  by 
them  at  any  time  during  the  whole  period,  by  any  reason- 

VOL.  V.  R  M.  w. 
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Ejrek.  of  Pleas,  able  mode;  and  as  against  them  it  was  not  "  of  right;'' 

1839 

'   ^     they  had  no  interest  to  prevent  it ;  and  until  it  became 

Arkwrioht    necessary  to  drain  the  lower  part  of  the  field,  indeed  at  all 

times,  it  was  wholly  immaterial  to  them  what  became  of 

the  water,  so  long  as  their  mines  were  fireedfrom  it. 

We  therefore  think  that  the  plaintiffs  never  acquired 

any  right  to  have  the  stream  of  water  continued  in  its 

former  channel,  either  by  the  presumption  of  a  grant,  or 

by  the  recent  statute,  as  against  the  owners  of  the  lower 

level  of  the  mineral  field,  or  the  defendants  acting  by  their 

authority : — ^and  therefore  our  judgment  must  be  for  the 

defendants. 

Judgment  for  the  defendants. 


The  Court  can- 
not grant  a 
habeas  corpus 
to  bring  up  a 
defendant  for 
the  purpose  of 
charging  him  in 
execution,  who 
is  in  custody 
under  military 
arrest. 


Jones  v.  Danvers. 

-DAYLEY  moved  for  a  habeas  corpus  to  bring  up  the 
defendant  for  the  purpose  of  charging  him  in  execution. 
His  affidavit  stated,  that  the  defendant  was  under  military 
arrest  at  Woolwich,  under  circumstances  which  might  or 
might  not  lead  to  a  court  martial.  He  urged,  that  as  the 
party  was  not  in  criminal  custody,  the  writ  ought  to  issue. 

Per  Curiam. — We  cannot  bring  up  a  defendant  to  be 
charged  in  execution,  imless  he  is  in  the  custody  of  a  civil 
gaol-keeper.  We  have  only  civil  jurisdiction,  and  have 
no  authority  to  change  the  custody  in  such  a  case  as 
this. 

Motion  revised. 
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1839. 
Sir  John  Tobin^  Knight^  v,  Ceawfoed  and  Others. 

Assumpsit  for  freight ;  with  a  count  upon  an  account  Goods  were 

shipped  at 
Btated.  Bombay  on 

The  defendants  pleaded — Ist,  non  assumpserunt ;  2ndly,  SirpUdmiff;  a' 
a  plea  to  which  there  was  a  demurrer,  upon  which  judg-  ■*;ipowncr  in 

^  ...  .      Liverpool,  and 

ment  was  given  for  the  plaintiff;  thirdly^  a  custom  at  Li-  by  the  bill  of 
Teipool^  discharging  the  owners  of  goods  under  the  circum-  be  delivered  ^ 
itances  alleged  in  the  second  plea.     The  replication  to  this  |o*},"i8*an'd  thefr 
third  plea  traversed  the  custom,  upon  which  issue  was  joined.  as«gn»,  on  pay- 

^  '     ^  .  "^  ing  freight  for 

The  cause  was  tried  before  Coltman,  J,,  at  the  Liverpool  the  same."  The 

Summer  Assizes,  1837,  when  a  verdict  was  found  for  the  was^ndonledby 

plaintiff  on  both  issues,  with  741/.  4*.  5rf.  damages.     A  forVard^d'to"*^ 

nde  was  afterwards  granted  bv  this  Court,  by  which  it  tiie  defendanu, 

,it\  1  n       t  ••  /•  ^**^  India 

▼as  ordered  that  a  case  should  be  stated  for  the  opinion  of  agents  in  Lon- 

the  Court,  on  the  points  in  question,  with  liberty  to  turn  aorsedit^in* 

the  same  into  a  special  verdict :  and  the  following  case  was  5J*"K  ^  ^'  * 

afterwards  agreed  upon.  in  Liverpool 

At  the  time  of  the  transaction  hereinafter  mentioned,  the  goods  at 

lodfrom  thence  hitherto,  the  plaintiff  was  and  is  a  ship-  Ca*prc8cnted* 

owner  residing  at  Liverpool,  and  the  defendants  at  that  ^*>«  *>»"  of  lad- 

4.  .  .  1       •  •       ing  to  the  plain- 

umey  and  from  thence  hitherto,  carried  on  busmess  in  tiff,  and  re- 
ptttnership  in  London,   as  East  India  agents  and  mer-  goods:  the 

^i^fa  plaintiff  debited 

^**'  C.&  Co.  with  the 

In  the   spring   of  the    year   1836,   the   ship   Richard  freight  c.&  Co. 

IP  Ti  T  •  1  1  i»   became  bank- 

"alker,  being  then  and  ever  since  the  sole  property  of  rupt  without 

the  plaintiff,  was  at  Bombay,  and  being  bound  from  thence  freight, 'JJhere* 

to  Liyerpool,  was,  at  Bombay,  laden  with  merchandize  by  "P**"  ^**®  ^*; 

Cerent  parties,  and  amongst  others  by  Messrs.  Rcming-  ed  from  them 

ton  &  Co.,  who  were  persons  then  carrying  on  business  session  of  the 

^der  that  firm  at  Bombay.     Messrs.  Remington  &  Co.  ^ICd^f^nk- 

•'"Pped  on  board  the  Richard  Walker  a  quantity  of  cotton,  f  n^,  were  not 

^  ^hich  four  bills  of  lading  were  filled  up  and  signed  by  plaintiff  for  the 

^  <^ptain.     One  of  the  bills  of  lading  was  as  follows : —  ""****    "** 
Shipped  in  good  order  and  well  conditioned,  by  Reming- 

^O^.  V.  8 
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Exeh.  of  Pleas,  ton  &  Co.,  in  and  upon  the  good  ship  Richard  Walker, 

-    whereof  is  master  for  this  present  voyage,  G.  Fidler,  and 

ToBiN        now  riding  at  anchor  in  the  Bombay  Harbour,  and  bound 

V. 

Crawford,     for  Liverpool : 

"Eighteen  balesof  cotton,  weighing  gross  56cwt.  Oqr.  131b. 
being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  Liverpool,  (the  act  of  God,  &c.  &c,, 
excepted),  imto  order,  or  to  his  or  their  assigns,  on  paying 
freight  for  the  said  goods,  of  71,  per  ton  of  four  and  a  half 
bales,  as  per  memorandum  in  the  margin.  In  witness 
whereof,  the  master  or  purser  of  the  said  ship  hath  affirmed 
to  four  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
of  which  four  bills  being  accomplished,  the  other  three  to 
stand  void.     Dated  in  Bombay,  22nd  February,  1836. 

"  Weight  and  contents  imknown  to  G.  Fidlbr." 

Two  other  of  the  bills  of  lading  were  like  the  above, 
except  as  to  the  dates  and  quantities  of  cotton,  one  of  the 
two  being  dated  23rd  of  February,  1836,  for  146  bales  axid 
11  half-bales,  and  the  other  dated  8th  of  March,  1836,  for 
300  bales  of  cotton,  and  one  parcel  of  mustard.  The  fourth 
bill  of  lading  was  dated  23rd  of  February,  1836,  for  14 
half-bales  of  cotton,  and  was  in  other  respects  like  that  first 
mentioned,  except  that,  instead  of  the  words  "  unto  order 
or  to  his  or  their  assigns,  on  paying  freight,*^  the  words 
were  "  unto  Messrs.  Crawford,  Colvin,  &  Co.,  or  to  his  or 
their  assigns,  on  paying  freight.^^ 

The  Messrs.  Crawford  &  Co.,  mentioned  in  the  last  bill 
of  lading,  are  the  defendants  in  the  present  action. 

The  three  bills  of  lading  made  out  to  "  order  or  assigns/' 
were  indorsed  by  Remington  &  Co.  to  the  defendants,  and 
by  the  said  B/Cmington  &  Co.  forwarded  with  the  others  to 
the  defendants  in  London,  where  the  defendants  received 
all  the  four. 

The  ship  arrived  with  the  cotton  on  board  at  Liverpool^ 
i^t  the  latter  end  of  September,  1836.    The  defendants 
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indorsed  all  the  four  bills  of  lading  in  blanks  and  f(«r-  Exeh.  of  pieat, 
warded  them  to  Messrs.  Coupland  &  Duncan,  who  were    ,,j^^*  ^ 
established  in  and  then  carried  on  business  there  as  an        Tobin 
agency  house>  and  who  acted  as  agents  for  the  defendants,     Crawford. 
unknown  to  the  plaintiff.     There  was  no  consideration 
for  this  indorsement  of  the  bills  of  lading,  and  the  same 
was  made  by  the  defendants  to  CoUpland  &  Duncan,  as 
ike  agents  for  the  defendants.     The  cotton  in  the  bills  of 
lading  mentioned,  at  the  time  of  the  delivery  to  Coupland 
&  Dnncan,  was  the  property  of  the  defendants,  and  so  re- 
mained down  to  the  time  of  the  d.efendants  taking  posses- 
sion of  it  as  hereinafter  mentioned,  with  the  exception  of 
the  half  bales  hereinafter  mentioned. 

On  the  arrival  of  the  Richard  Walker  at  Liverpool, 
Coupland  &  Co.,  as  the  indorsees  of  the  bills  of  lading, 
applied  to  the  plaintiff  for  the  cotton,  the  whole  of  which 
was  delivered  to  them  by  the  plaintiffs  on  the  25th  of  Sep- 
tember, 1836,  on  the  presentment  and  handing  over  of 
the  four  bills  of  lading  by  Coupland  &  Co.,  without  any  pay- 
ment being  made  for  the  freight  by  Coupland  &  Co.,  or  by 
any  other  person;  and  on  that  occasion  the  plaintiff  debited 
Coupland  &  Duncan  in  account  for  the  amount  of  the  freight; 
but  he  did  not  know  that  Coupland  &  Co.  were  only  agents 
in  the  transaction.  Nothing  has  been  received  by  the 
plidntiff  from  Coupland  &  Co.,  or  from  the  defendants,  or 
from  any  other  person,  on  accoimt  of  the  freight. 

In  November,  1836,  Coupland  &  Duncan  became  bank- 
rupts, and  a  fiat  of  bankruptcy  issued  against  them  on  the 
25th  of  that  month.  Immediately  before  the  issuing  of  the 
fiat,  the  defendants  claimed  from  Coupland  &  Duncan,  and 
took  possession  of  the  cotton,  except  a  few  half  bales,  which 
had  been  sold  by  Coupland  &  Duncan  as  such  agents  as 
aforesaid. 

The  action  is  brought  for  the  freight  of  the  above-men- 
tkH^  cotton.  The  plaititiff  contends  that  the  above  facts 
#ltefti]i  the  foidii^  o^  the  jury  on  the  first  issue.    The  de- 
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the  mere  agents  of  the  defendants ;  and  as  soon  as  the  Exeh.  of  Pieas, 
latter  appeared  as  the  real  owners,  and  became  known  as  '    ^ 

such  to  the  plaintiff,  they  became  liable  to  him  for  the  Tobin 
freight  due  upon  the  goods.  No  party  has  paid  the  freight.  Crawford. 
If  the  defendants  had  paid  Coupland  &  Duncan  the  amount 
of  it,  then  perhaps  the  plaintiff  could  not  have  recovered 
against  them.  [Parke,  B. — The  plaintiff  in  the  first  in- 
stance enters  into  a  contract  with  Coupland  &  Duncan  for 
the  freight,  and  debits  them  for  the  amoimt  of  it.  You 
must  undertake  to  shew  that,  notwithstanding  this,  the 
defendants  are  the  persons  really  liable  to  pay  for  the 
freight.  You  might  have  had  a  claim  against  the  defend- 
ants in  the  first  instance,  but  since  you  have  debited  Coup- 
land  &  Duncan,  it  is  of  no  consequence  what  occurred 
afterwards.]  It  is  submitted  that  the  ordinary  rule  applies, 
that  when  a  party  contracting  with  an  agent  discovers  the 
real  owners  or  principals,  he  has  a  right  to  sue  them. 
[Parke,  B. — ^The  question  is,  whether  the  defendants  are 
principals.  They  are  not  so,  unless  they  have  authorized 
Coupland  &  Duncan  to  undertake  to  pay  freight  in  futuro. 
Lord  Abtnger,  C.  B. — A  bill  of  lading  imports  that  the 
party  is  to  pay  freight  on  delivery.]  That  is,  provided  the 
captain  insists  on  present  payment.  Supposing  the  words 
"  on  paying  freight  ^'  had  not  been  inserted  in  the  bills  of 
lading,  and  the  defendants  had  indorsed  them  to  Coupland 
&  Duncan,  merely  as  their  agents,  and  without  consider- 
ation^ would  not  the  defendants  be  liable?  [Parke,  B. — 
No;  the  shipper  of  the  goods  would  be  liable.  To  render 
them  liable,  you  must  make  out  that  they  are  contracting 
parties.  The  difficulty  here  is,  that  you  cannot  assimie 
that  the  defendants  are  the  owners.]  In  Domat  v.  Beck- 
ford  (a),  in  indebitatus  assumpsit  for  freight,  it  appeared 
that  goods  were  laden  in  Jamaica  on  board  the  plaintiff's 
ship,  according  to  a  bill  of  lading  which  stated  them  to 
have  been  shipped  by  W.  Jackson  in  a  vessel  bound  for 
London,  on  account  of  the  defendant,  and  that  they  were 

(a)  5  B.  fr  Adol.  521. 


240  CASES  IN  THE  EXCHEQUER, 

Exeh.  of  Pleas,  to  be  delivered  in  London  to  the  consignees^  P&yuig  freight 
^  for  the  same  at  the  rate  therein  mentioned.  The  goods  so 
ToBiN  shipped  were  the  property  of  the  defendant.  The  captain 
Crawford,  having  delivered  the  goods  to  the  consignees,  without  re- 
ceiving the  freight,  it  was  held  that  the  defendant  was 
liable  in  law  to  pay  the  freight  to  the  shipowners,  and  that 
independently  of  any  express  contract  by  charter-party. 
There  Parke,  B.,  says :  "  From  the  fact  that  the  goodfl 
were  laden  on  a  ship  to  be  conveyed  from  Jamaica  to 
London,  the  law  will  imply  a  contract  by  the  owner  of 
those  goods  to  pay  for  the  carriage.^'  [Lord  Abitiffer, 
C.  B. — ^These  defendants  were  the  owners  of  the  goods 
at  the  time  they  took  possession  of  them,  but  not  before. 
They  were  not  bound  by  any  contract  to  pay  freight  until 
they  got  possession  of  the  goods;  and  the  subsequent 
adoption  of  them  makes  no  difference.] 

W.  H,  fVatson,  contra,  was  stopped  by  the  Court. 

Lord  Ab;[noeb,  C.  B. — ^I  am  clearly  of  opinion  that  the 
defendants  are  entitled  to  judgment.  K  it  had  appeared 
upon  the  case  that  Coupland  &  Duncan  were  merely  the 
agents  of  the  defendants  in  making  the  contract  for  the  pay- 
ment of  the  freight  in  frituro,  the  argument  for  the  plaintiff 
would  be  applicable.  K  a  master  sends  his  servant  to  a 
tradesman,  and  he  delivers  goods  to  him  without  his  paying 
for  them,  no  doubt  the  master  is  liable.  But  here  the 
authority  is  to  receive  the  goods  on  paying  freight  for 
them ;  which  means  that  the  assignees  of  the  bills  of  lading 
are  to  receive  them  on  payment  of  the  freight  in  prsesentL 
If  a  person  consents  to  take  a  factor  as  his  debtor,  I  cannot 
see  how  a  contract  is  to  arise  with  the  principal.  I  think 
what  is  here  contended  for  would  be  carrying  the  law  of 
agency  much  too  far.  The  possession  of  the  factor  is  not. 
the  possession  of  the  owner ;  the  goods  may  be  liable  to 
certain  duties  in  his  hands  :  but  the  possession  of  a  servant 
is  the  possession  of  his  master,  who  is  the  owner. 
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Pabkb^  B. — ^I  am  entirely  of  the  same  opinion.  There  is  Erek.  of  Piea$, 
nothing  in  the  roles  of  law  clearer  than  this,  that  to  render    ^      ^  '-- 
a  party  liable  upon  a  contract,  you  must  shew  that  he  either        Tobin 
expressly  or  impliedly  entered  into  it.     Here  it  was  in-     Crawford. 
combent  on  the  plaintiff  to  shew  that  the  defendants 
entered  into  a  contract  with  Coupland  &  Duncan,  as  their 
agents^  authorizing  them  to  undertake  to  pay  freight  in 
fiituro.     That  ought  to  be  made  out  to  our  satisfaction^ 
which  it  has  not  been.     All  the  four  bills  of  lading  stand 
upon  the  same  footings  and  are  in  the  same  situation.     A 
great  deal  has  been  said  of  Coupland  &  Dimcan  being 
the  agents  of  the  defendants:  but  that  is  very  vaguely 
stated:   the   only  evidence   of  it  is,   that  these  bills  of 
lading  were  indorsed  by  the  defendants  and  delivered  over 
to  them.     That  only  imports  that  they  were  to  pay  freight 
on  receipt  of  the  goods.     The  result  is,  that  the  plaintiff 
must  fail  in  this  case. 

Maulb,  B. — I  am  of  the  same  opinion,  and  think  that 
tiie  defendants  are  not  liable  to  the  plaintiff  for  this  freight. 
It  might  perhaps  have  made  some  difference,  if  the  de- 
fendants had  been  identified  with  Remington  &  Co.,  but 
Uiey  are  not.  As  the  case  does  not  state  that  Coupland 
fr  Duncan  were  the  agents  of  the  defendants  to  contract 
for  the  payment  of  freight  in  fiituro,  the  inference  must  be 
liiat  they  were  not  their  agents  for  that  purpose. 

Judgment  for  the  defendants. 


Hopkins  and  Wife  v.  Looan. 

Assumpsit.— The  declaration  stated,  that  after  the  An  executed 
intermarriage  of  the  plaintiffs,  and  before  the  commence-  whereon  the  ' 

law  implies  m 
promiae  to  p&y  on  request,  (as  upon  an  account  stated),  is  not  sufficient  to  support  a  promise  to 
pa  J  at  a  fiiture  day. 
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Exeh,  of  PUas,  ment  of  this  suit,  to  wit,  on  the  Ist  day  of  October,  1838. 

1839 

^     at  the  request  of  the  defendant,  an  account  was  stated  by 

Hopkins  and  between  the  said  Richard  Hopkins,  for  and  on  behalf 
LoQAN.  of  himself  and  his  said  wife  Ellen,  on  the  one  part,  and  the 
defendant  on  the  other  part,  of  and  concerning  certain 
monies,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  1,000/.,  by  the  said  Ellen,  while  she  was  unmarried^ 
lent  and  advanced  to  the  defendant  at  his  request,  and  re- 
maining unpaid  before,  at,  and  after  the  time  of  the  said 
intermarriage,  and  of  and  concerning  certain  other  monies, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
to  the  sum  of  555/.  3^.  llc^.,  by  the  defendant  before  the 
stating  of  the  said  account  paid  to  the  plaintiff;  and  which 
said  last-mentioned  monies  the  said  plaintiff  Richard 
Hopkins,  for  and  on  behalf  of  himself  and  his  said  wife, 
at  the  time  of  the  said  stating  of  the  said  account,  and  at 
the  request  of  the  defendant,  agreed  should  be  taken  and 
considered  as  satisfying  and  discharging  so  much  of  the 
said  first-mentioned  simi  of  money ;  and  upon  the  account 
so  stated  as  aforesaid,  the  defendant  was  then  found  to  be 
and  then  was  in  arrear  and  indebted  to  the  plaintiff  in  a 
large  sum  of  money,  to  wit,  the  sum  of  444/.  16s.  Id,, 
residue  of  the  said  first-mentioned  simi  of  money;  and 
being  so  foimd  in  arrear  and  indebted  as  aforesaid,  the 
defendant,  in  consideration  of  the  premises,  promised  the 
plaintiff's  to  pay  them  the  said  last-mentioned  sum  of 
money  on  the  10th  day  of  October  then  next  ensuing,  which 
period  had  elapsed  before  the  commencement  of  this  suit. 
Breach,  in  nonpayment  of  the  last-mentioned  sum  of 
money. 

Pleas,  first,  that  the  said  sum  of  1,000/.  in  the  declaration 
mentioned,  was  secured  to  the  said  Ellen  Hopkins  before 
her  said  intermarriage,  by  a  certain  bond  or  writing  oblig»> 
tory  sealed  with  the  seal  of  the  said  defendant,  and,  to  wit, 
on  the  6th  day  of  April  1836,  given  by  the  said  defendant 
to  the  said  Ellen  Hopkins  before  the  said  intermarriage^  at 
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the  request  of  the  said  E.  H.,  for  and  on  account  of  the  Exch,  ofPUat, 
said  1,000/. ;  and  that  the  said  E.  H.  before  her  said  inter-  ^ 

marriage,   to  wit,  on  the  6th  day  of  April   1836,  took,       Hopkin. 

Vm 

accepted,  and  received  the  said  bond  or  writing  obligatory  Loqan. 
of  and  firom  the  defendant,  for  and  on  account  of  the  said 
debt,  and  in  lieu,  stead,  satisfaction,  and  discharge  of 
the  same ;  and  that  by  the  said  bond  or  writing  obligatory 
the  said  defendant,  to  wit,  then  became  bound  to  the  said 
Ellen  Hopkins,  then  Ellen  Logan,  in  the  penal  sum  of 
2,000/.,  subject  to  a  certain  condition  thereunder  written, 
by  which  the  payment  of  the  said  sum  of  1,000/.  was  to 
take  place  and  be  made  by  the  defendant  to  the  said  Ellen 
Hopkins  on  the  6th  day  of  April,  which  will  be  in  the  year 
1840;  and  that  the  account  in  the  declaration  mentioned, 
as  far  as  regards  the  said  sum  of  1,000/.  therein  mentioned, 
was  stated  of  and  concerning  the  said  sum  of  1,000/.  so 
secured,  and  for  which  the  said  bond  or  writing  obligatory 
had  been  given  and  accepted  as  aforesaid,  and  of  and  con- 
ceming  the  money  supposed  at  the  time  of  the  said  account 
to  be  due  on  the  said  bond;  whereas  no  part  of  the  said 
sum  of  1,000/.  was  then  due  or  payable  upon  the  said  bond, 
and  so  the  said  account  was  stated  erroneously  and  in 
mistake.    Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

J.  Hendersmiy  in  support  of  the  demurrer. — ^The  plea  is 
bad  in  substance.  Assumpsit  lies  on  an  account  stated, 
and  express  promise  of  payment,  though  the  debt  were 
previously  secured  by  deed :  Aahbrook  v.  Snape  (o),  Foster 
Y.AUanson  (i),  Moravia  v.  Levy  (c).  A  fiirther  consider- 
ation is  needless  to  the  validity  of  the  promise,  or,  if  neces- 
sBTy{d),  appears  sufficiently  on  this  declaration;  for  part  of 
the  consideration  stated  is  the  appropriating,  at  the  request 

(a)  Cro.  Eliz.  240.  (d)  See  Bac.   Abr.,  title,    As- 

(b)  2  T.  R.  479.  Bumpsit,  A. 

(c)  2  T.  R,  483,  n. 
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Bxek.  of  PUm9f  of  the  defendant^  itt  a  certain  way,  in  account,  a  previous 

payment*  In  consequence  of  the  giving  and  acceptance  of 
the  bond  stated  in  the  plea,  the  one  party  was  not  bonnd 
to  pay,  nor  the  other  to  receive,  the  principal  of  the  original 
debt  till  1840;  but  the  bond  does  not  affect  the  validity  of 
a  subsequent  parol  contract,  founded  on  sufficient  consider- 
atunoL  The  parties  lawfully  might,  as  they  did,  by  mutual 
agrecmeofti,  accelerate  the  time  of  payment,  disdiarging  a 
portionof  the  debt  at  once  by  an  appropriation  in  account, 
and  appointing  an  earlier  day  of  payment  as  to  the  residue^ 
Such  an  arrangement  might  be  mutually  advantageous; 
the  creditor  obtaining  the  use  of  his  money  at  an  earlier 
period,  and  the  debtor  being  relieved  firom  future  interest. 
The  advantage  to  the  debtor  is  recognised  in  practice,  ae» 
cording  to  which  money  due  on  mortgage  cannot  be  paid 
o£P  in  nolentem,  and  to  save  interest,  without  six  months^ 
notice. 

The  plea  does  not  shew  any  mistake  of  fact  as  to  whidi 
the  defendant  was  without  the  means  of  knowledge ;  and 
an  error  as  to  the  legal  effect  and  operation  of  the  bond 
would  not  avail  him.  The  alleged  error  and  mistake, 
therefore,  afford  no  defence  at  law :  Brisbane  v.  Dacres  (a), 
Dawson  v.  Remnant  {b),  Skyring  v.  Greenwood  (c),  Milnes  v- 
Duncan  {d). 

The  plea  is  also  bad  in  form.  It  is  too  general,  in  not 
stating  with  precision  sufficient  for  the  purposes  of  an  issue, 
the  details  of  the  Alleged  error  or  mistake,  and  it  is  doubiat, 
in  attempting  to  raise  too  distinct  defences;  the  one,  that 
the  debt  which  is  the  subject. of  this  action  of  assumpsiti,  ia 
secured  by  a  bond  not  yet  due;  the  other,  that  the. account, 
was  stated  erroneously  and  in  mistake. 

Oromptan,  contra. — ^First,  the  declaration  is  bad.  It 
shews  no  consideration  moving  firom  the  husband  and  wife 

(a)  5  Tannt  143.  (c)  4  B.  &  Cr.  281 ;  6  D.  &  R.  401 . 

(6)  6  Esp.  24.  (d)  6  B.  &  Cr.  671 ;  9  D.  &  R.  731. 
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for  the  promise  to  them.  The  con8i4eocatiQn  moves  firrai.  £mA.  </  Phas, 
the  husband  only,  yet  the  promise  is  laid  to  both ;  and  they  ^  ^^^ 
are  not  entitled  to  join  in  the  action,  unless  the  cause  of 
action  would  survive  to  the  wife.  (Com.  Big.,  Baron  and 
Feme,  W.,  Holmes  v.  Wood  (a).  How  can  the  cause  of  aes 
ijxm  survive  to  the  wife,  on  a  consideration  moving  froDSt 
the  husband  only  ?  This  is  not  a  case  in  which  the  wife  itk, 
tjhe  meritoirious  cause  of  action,  and  in  that  respect  it  is 
distinguishable  from  Nvrse  v.  WUla  (b).  But  further,  put- 
ting out  of  the  question  the  relation  of  husband  and  wife, 
the  declaration  ia  bad  in  laying  the  accotmting  as  made  by 
A.  for  B.  Agaui,  the  consideratiom  raises  the  implication 
of  a  promise  to  pay  on  request,  and  does  not  support  a.  pro-. 
inise  to  pay  at  a  more  distant  period  c). 

Secondly,  this  is  a  good  plea  in  confession  and  avoidance, 
llioagh  a>  v^lid  account  stated  might  arise  on  a  debt  secured 
by  deed,  yet  a  parol  promise  cannot  be  good  to  antedate* 
the  tone  of  payment,  where  nothing  is  due  at  the  time  of 
the  accountifiig. 

A4  to  the  objections  oi  form,  the  allegation  of  aror  and 
mistake  is  9^  mere  conclusion  of  fact,  and  not  a  substantive 
answer-  to  the  declaration,  and  therefore  is  not  to,  be  im:- 
pugned  for  not  sufficiently  shewing  the  mistake^  nor  as 
rendering  the  plea  double. 

J.  Henderson^  in  reply. — Nurse  v.  WiUs  (i),.  affirmed  on 
error  (£2),  affords  a  direct  authority  in  favour  of  this  dedar* 
ation.  The  wife  could  not  state  an  account,  but,  for  the 
purposea(^  a  joint  action,  the  husband  might  well  state  an 
account  for  both.  So,  in  Nwrse  v.  WiUSy  the  wife  could 
neitiher  contract  for  the  forbearance  there  agreed  for,  nor 
forbeaj?,  a^d  both  the  promise  aad  the  performance  enured, 
in  law  as  the  aicts  of  the  husband  alone ;  yet  the  consider-. 

(a)  Referred  to    in    WeUer  v.  (c)  See  Brown  v.  Crump,  2  Mar- 

Baker,  2  Wils.  424.  shall,  567. 

(6)  4  Bam.  &  Ajiol.  739;  1  Nev.  (d)  I  Ad.  &  EU.  65. 
&  M.  765. 
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(A.  rf  pihu,  ation  was  held  sufficient  to  support  an  action  bj  both. 
1839.         [Parke,  B. — ^In  Ntarse  v.  Wills  the  forbearance  was  past, 
and  being  an  act  done^  was  a  good  consideration,  though 
perhaps  the  contract  might  not  have  been  obligatory^  nor 
the  consideration  a  good  one^  if  executory].     In  the  pre- 
sent case  the  debt  was  due  to  the  wife  dum  sola,  and  with- 
out that  debt  there  could  have  been  no  cause  of  action. 
She  is  therefore  the  meritorious  cause  of  action,  and  so 
must  be,  or  at  least  may  be  joined  as  a  co-plaintiff:  Drew 
V.  Thame  (a),  Pratt  v.  Taylor  (*),  Philliskirky.  Pluckwell  (c). 
Nurse  ▼.  Wills.      [Lord  Abinger,  C.  B. — ^The  declaration 
states  that  the  money  remained  unpaid  at  and  afker  the 
intermarriage  of  the  parties,  but  does  not  state  that  the 
money  remained  unpaid  at  the  time  of  the  accounting]. 
The  statement  of  a  mutual  account  necessarily  implies  the 
continued  existence  of  the  debt,  and  the  objection  suggested^ 
even  if  available  on  special  demurrer,  is  cured  by  pleading 
over.     It  is  not  to  be  presumed  that  the  debt  alleged  had 
been  satisfied,  and  such  a  presumption  is  excluded  by  the 
allegation  that  an  account  was  stated  concerning  that  debt, 
and  that  on  such  account  a  balance  was  due  to  the  plaintiffs. 
If  the  statements  in  the  declaration  be  true,  the  debt  must 
have  remained  impaid  at  the  time  of  the  accounting,  for 
there  could  not,  properly  speaking,  be  any  accounting  con- 
cerning a  debt  which  did  not  exist,  nor  could  the  defendant 
be  found  indebted  on  the  account  as  alleged,  in  the  residue 
of  the  original  debt,  if  it  did  not  remain  unpaid  at  the  time 
of  the  accounting.     [Parkey  B. — ^The  promise  that  arises 
on  an  account  stated  is  a  promise  to  pay  on  request,  but 
the  promise  laid  in  this  declaration  is  a  promise  to  pay  at  a 
future  day.]     The  promise  laid  not  being  the  promise  im- 
plied by  law,  must,  if  traversed,  be  proved ;  and  if  not  tra- 
versed, be  taken  as  an  express  promise,  and  ''  expressum 
facit    cessare  tacitum.''    The  debt,  the  appropriation  in 

(a)  Alleyne,  72,  (r)  2  M.  &  Sd.  393. 

(()  Cro.  Eliz.  61. 
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account  of  the  555/.  Ss,  lid.,  and  the  accounting,  consti-  Exch,  of  pieat, 

tute  a  sufficient  consideration  for  the  promise  stated  to  have  ^  ^^^'   ^ 

heen  made.  Hopkins 


Lord  Abingeb,  C.  B. — ^I  am  of  opinion  that  this  de- 
claration is  bad,  for  that  the  contract  declared  upon  is 
not  binding  on  both  parties,  the  consideration  being  exe- 
cuted upon  which  the  new  promise  is  attempted  to  be 
founded.  The  promise,  it  is  true,  proceeds  both  on  the 
accounting  and  on  the  payment  of  the  555/.  by  the  defend- 
ant; but  both  those  considerations  are  executed.  The 
liabihty  of  the  defendant  on  the  accoimt  stated,  would  be 
to  pay  the  amount  on  request ;  to  render  him  liable  on 
the  promise  here  alleged,  to  pay  on  a  future  day,  there 
ought  to  be  some  new  con^deration.  I  think  it  is  also 
questionable,  whether  enough  appears  upon  the  allegations 
in  the  declaration  to  found  any  promise,  inasmuch  as  there 
is  no  direct  statement  that  the  money  was  due  at  the  time 
of  the  accounting ;  and  I  am  not  prepared  to  say  that  the 
omission  of  the  words  '^  then  due ''  is  immaterial.  Again, 
it  appears  that  the  555/.  has  been  paid  to  the  plaintiffa, 
which  imports  a  payment  to  the  husband ;  but  this  must 
be  on  the  wife's  account,  and,  as  far  as  appears,  in  part  of 
the  1,000/.  due  to  her  :  if  so,  this  payment  only  leaves  the 
rest  of  the  debt  to  stand  as  it  did  originally,  and  can  there- 
fore furnish  no  consideration  for  the  defendant's  agreement. 

As  to  the  plea,  I  am  inclined  to  think  it  good,  but  it  is 
niinecessaiy  to  decide  upon  it. 

Pabke,  B. — I  concur  in  thinking  that  the  judgment 
must  be  for  the  defendant.    If  it  were  necessary  to  decide 

m 

upon  the  validity  of  the  plea,  I  should  be  inclined  to  say 
that  it  is  bad  ;  but,  as  the  Court  are  agreed  that  the  de- 
claration cannot  be  supported,  it  is  not  necessary  to  pro- 
nounce upon  the  sufficiency  of  the  plea.  If  the  declar- 
ation were  upon  an  account  stated  merely,  and  concluded 
with  the  promise  implied  by  law,  the  action  would  be 
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Are*.  i4  pum,  properly  broiaglit  by  both  husband  and  ^nfe,  tat  the  natttte 
1839.  ^£  ^^  ^1^^  would  not  be  dianged.  But  there  ai^  sevehil 
fatal  objections  to  the  declaration  as  it  stands ;  firsts  thai 
this  is  not  an  account  really  stated^  because  it  is  not  shewn 
that  any  money  was  then  in  arrear;  and  the  subsequent 
ayerment  does  not  supply  the  defect^  because  there  is  no 
foundation  laid  for  the  accounting :  secondly,  the  promise 
as  laid  cannot  be  supported,  because  there  is  no  considera-* 
tion  for  any  promise  different  from  thatwhich  thelawimplies* 
The  promise  which  arises  in  law  upon  an  account  stated, 
is  to  pay  on  request,  and  any  other  promise  is  nudum 
pactum,  unless  made  upon  a  new  consideration.  At  the 
time  of  the  alleged  promise,  the  party  is  liable  to  pay  in 
prsesenti  on  request ;  and  if,  by  a  simple  promise,  without 
fresh  consideration,  there  dan  be  a  contract  for  future 
payment,  the  Statute  of  Limitations  may  be  defeated  by  a 
mere  verbal  promise  (a).  Any  promise  to  pay  money  in 
fiituro,  which  is  payable  in  prsBsenti,  is  bad,  unless  it  be 
on  a  new  consideration.  The  plaintiff  here  proceeds  on 
an  executed  consideration,  which  constitutes  an  existing 
debt,  and  no  such  new  consideration  appears  in  the 
present  case. 

Alderson,  B. — K  it  were  necessary  to  give  an  opinion 
upon  the  plea,  I  should  wish  to  take  some  time  to  consider 
it ; — ^but  I  concur  with  the  rest  of  the  Court  in  thinking 
that  the  declaration  is  bad.  The  consideration  is  clearly 
executed,  and  the  promise  which  the  law  implies  thereon 
is  to  pay  on  request.  In  order  to  convert  that  promise 
into  a  promise  to  pay  at  a  future  day,  there  must  be  a 
new  consideration.  Here  there  is  none,  and  on  that 
ground  the  declaration  is  bad.  K  it  were  otherwise,  the 
couBequenoe  would  foUow,  that,  as  such  a  pi^mise  may  be 
by  word  of  mouth,  the  Statute  of  Limitations  might 
always  be  evaded  without  a  writing. 


(•)  Sm  J<nm  i.Rydet,  4  M.  &  W.  82. 


) 
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MaxjlBi  B, — ^I  agree  that  an  executed  oonaideration  is  &«*•  «/  p/m#, 
no  conaideration  for  any  other  proniise  than  that  which 
the  law  would  imply;  if  it  were,  there  would  be  two  co- 
existing promises  on  one  consideration.  On  this  ground, 
without  adverting  to  the  objections  raised  to  the  plea,  I 
think  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


Brayne  t;.  COOPBR. 

VyASE  for  slander.   The  declaration  stated,  that  the  plain-  Words  spoken 
tiff  carried  on  the  trade  and  business  of  a  stay-maker,  to  l^putillg  tohlm 
wit,  at  &c.,  and  that  before  and  at  the  time  of  the  speak-  *^'?  ^*!  *"1®  " 

*  maintained  by 

ing  and  publishing  of  the  words  by  the  defendant,  he  had  the  prostitution 
employed  one  Sarah  Barnes  as  his  servant  and  assistant  in  ployed  by  himf 
such  trade,  yet  the  defendant,  contriving  and  intending  JlJJe^ait^ough 
to  injure  the  plaintiff  in  his  said  trade  and  business,  &c.,  ^*i  **^  **t  ^. 

spoken  of  him 

in  a  certain  discourse,  &c.,  falsely  and  maliciously  spoke  of  in  his  trade); 
and  concerning  the  plaintiff  in  his  said  trade  and  business,  be  oDnstrued^s 
the  several  false.  Sec.  words  following:  that  is  to  say,  (inter  ||JJ^iJ*e*"^*^*^ 
alia),  "the  business  of  a  staymaker  does  not  keep  him,  but  bawdy-house, 
the  prostitution  of  the  person  in  the  shop ;  after  it  is  shut, 
it  is  as  bad  as  any  bawdy-house  in  the  town.''— rPlea,  not 
guilty.   At  the  trial  before  LUtledale,  J.,  at  the  last  assizes 
for  Sussex,  the  words  having  been  proved,  the  learned 
Judge  left  it  to  the  jury  to  say  whether  they  imputed  to  the 
plaintiff  that  he  kept  a  bawdy-house;  stating*  his  opinion 
to  be,  that  unless  they  did,  the  action  could  not  be  sus- 
tained. A  verdict  having  been  found  for  the  defendant. 

Plait  moved,  in  the  beginning  of  this  term,  for  a  new 
trial,  on  the  ground  of  misdirection.  It  was  not  necessary, 
in  order  to  entitle  the  plaintiff  to  a  verdict,  that  the  words 
should  import  an  imputation  that  the  plaintiff  kept  a 
bawdy-house.    Being  laid  to  be  qpoken  of  him  in  his  ffetde^ 
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Bxek.  rf/i^i  they  were  actionable  as  imputing  immorality  in  his  house- 
hold^ and  therefore  likely  to  injure  him  in  his  trade.     [AU 


1839. 


brayne       derson,  B.,  referred  to  Ayre  v.  Craven  (a)]  • 

Cooper. 


Cur.  adv.  vult. 
The  judgment  was  delivered  on  a  subsequent  day  by 

Lord  Abimoer^  C.  B. — This  was  an  action  for  words 
spoken  concerning  the  plaintiff  in  his  trade  of  a  stay-maker. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
words  imputed  to  the  plaintiff  the  keeping  an  improper 
house,  for  which  he  would  be  indictable :  the  jury  found 
for  the  defendant.  It  appears  to  us  that  the  words  spoken 
did  not  relate  to  the  plaintiff  in  his  business,  and  that  we 
cannot  consider  them  as  used  in  any  other  sense  than  as  a 
general  imputation  on  his  moral  conduct.  There  will 
therefore  be  no  rule. 

Rule  refused. 

(o)  2  Ad.  &  £U.  1. 


Lyon  and  Another  v.  Edward  Holt. 

toadecUraUon  AsSUMPSIT  ou  a  bill  of  exchange  for  100/.,  dated  1st 
of  1  wiuf"n  March,  1835,  drawn  by  W.  C.  Hobson  upon  and  accepted 

change,  alleged 

to  have  been  indorsed  by  the  drawer  to  the  defendant,  by  the  defendant  to  W.,  and  by  W.  to 
the  plaintiff,  the  defendant  pleaded,  that  the  bill  was  indorsed  by  the  defendant  to  H.  for  his 
accommodation,  and  without  consideration ;  that  H.  indorsed  it  to  W. ;  that  the  alleged  Indorse- 
ment by  the  defendant  to  W.,  in  the  declaration  mentioned,  was  the  said  indorsement  by  the 
defendant  to  H.,  and  by  him  to  W. ;  and  that  after  the  bill  became  due  and  was  dishonoured, 
the  plaintiff  and  H.  stated  an  account  respecting  this  and  other  dishonoured  bills  on  which  H. 
was  liable  to  the  plaintiffii,  and  agreed  to  take  from  B.  renewed  bills  in  lieu  of  them,  and  not  to 
press  any  parties  for  payment  of  the  original  bills  during  the  currency  of  the  latter ;  and  averred 
that  the  substituted  bills  were  accordingly  drawn  and  accepted  and  delivered  to  the  plaintiff 
without  the  defendant's  knowledge  or  consent,  and  that  the  plaintiff  gave  time  thereby  to  the 
parties  in  the  original  bills.  At  the  trial,  the  agreement  alleged  in  the  plea  was  proved  in  sub« 
stance,  but  it  appeared  that  H.  did  not  indorse  the  bill  to  W. : — Hetdj  that  this  indorsement  was 
a  material  part  of  the  defence,  since,  unless  H.  was  a  party  liable  on  the  bill,  the  agreement 
between  the  plaintiff  and  H.  was  not  such  a  giving  of  time  as  to  discharge  the  defendant ;  and 
therefore  that  the  plea  was  not  proved,  and  the  plaintiff  was  not  entitled  to  a  verdict. 

Where  a  bill  is  drawn  Myable  to  the  order  of  the  drawer  at  a  particular  place,  semble,  that 
a  declaration  against  U|Mrawer  or  indoneri  alleging  a  presentment  generally,. is  suffident  after 
verdict.  ^ 
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by  Thomaa  Hynes,  payable  to  the  order  of  the  drawer  in  ExcH,  of  PUat, 
London,  three  months  after  date,  indorsed  by  Hobson  to     ^   ^      ^ 
the  defendant,  by  the  defendant  to  T.  &  H.  P.  Wooster,        Lyon 
and  by  them  to  the  plaintiffs.     The  declaration  alleged        Holt. 
presentment  generally,  not  stating  that  it  was  in  London. 
There  was  also  a  count  on  an  account  stated. 

Plea  to  the  first  count,  that  after  the  making  of  the  bill 
of  exchange  in  the  declaration  mentioned,  to  wit,  on  the 
Ist  of  March,  1835,  the  said  bill  of  exchange  was  indorsed 
by  the  defendant  to  certain  persons  other  than  the  defend- 
ant, carrying  on  business  under  the  style,  firm,  and  descrip- 
tion of  John  Holt  &  Co.,  for  the  accommodation  and  at  the 
request  of  the  said  John  Holt  &  Co.,  and  that  there  was 
not  at  the  time  of  the  indorsement,  or  at  any  other  time, 
any  consideration  whatever  for  the  last-mentioned  indorse- 
ment ;  and  that  afterwards,  and  before  the  indorsement  to 
the  plaintiffs  in  the  declaration  mentioned,  to  wit,  then, 
the  said  John  Holt  &  Co.  indorsed  the  said  bill  to  the 
said  T.  &  H.  F.  Wooster ;  and  the  defendant  avers,  that 
the   said   alleged  indorsement  by  the  defendant  to  the 
said  T.  &  H.  F.  Wooster,  in  the  declaration  mentioned, 
was  the  said  indorsement  &om  the  defendant  to  the  said 
John  Holt  &  Co.,  and  from  the  said  John  Holt  &  Co.  to 
the  said  T.  &  H.  F.  Wooster,  in  this  plea  mentioned :  and 
the  defendant  further  says,  that  before  the  said  bill  of  ex- 
change became  due  and  payable,  to  wit,  on  &c.,  the  same 
was  duly  accepted  by  the  said  Thomas  Hynes,  the  said 
drawee  thereof;  of  all  which  said  several  premises  in  this 
plea  mentioned  the  plaintiff,  to  wit,  then,  had  notice :  and 
the  defendant  further  says,  that  after  the  said  bill  of  ex- 
change became  due  and  payable,  and  after  the  non-pay- 
ment thereof  by  the  said  acceptor,  to  wit,  on  the  31st  day 
of  December,  1835,  the  plaintiffs  were  possessed  as  of  their 
own  property,  and  were  the  holders  for  value,  as  well  of  the 
said  bill  of  exchange  as  of  two  others  overdue  and  dis- 
honored bills  of  exchange  on  which  the  said  John  Holt  & 
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Exeh.  of  Pleat,  Co.  wcTC  liable  to  the  plaintiflTs,  as  parties  to  the  said  two 

last-mentioned  bills  of  exchange ;  and  thereupon  a  certain 
account  was  had  and  stated  between  the  said  John  Holt 
&  Co.  and  the  plaintiffs,  of  and  concerning  the  amount 
due  to  the  plaintiffs,  as  well  upon  the  said  bill  in  the  first 
count  mentioned,  as  upon  the  said  two  other  bills  in  this 
plea  mentioned;  and  upon  that  accounting,  the  said  amount 
was  ascertained  and  agreed  to  be  a  large  sum,  to  wit, 
397/.  Is. ;  and  it  was  thereupon  agreed  by  and  between  the 
said  John  Holt  &  Co.  and  the  plaintiffs,  without  the  know- 
ledge or  consent  of  the  defendants,  [the  plea  then  pro- 
ceeded to  state  an  agreement  by  John  Holt  &  Co.,  to  accept 
and  deliver  to  the  plaintiffs  in  lieu  of  the  said  three  bills 
of  exchange,  three  fresh  bills  at  different  dates  for  the 
amount  of  them,  with  interest,  and  that  the  plaintiffs  should 
deliver  to  them  the  overdue  bills  when  the  others  were 
paid,  and  should  not  press  any  parties  for  payment  of 
the  former  in  the  meantime :  and  averred,  that  the  substi- 
tuted bills  were  drawn  and  accepted,  and  delivered  to  the 
plaintiffs  accordingly,  without  the  knowledge  or  consent 
of  the  defendant :]  and  the  plaintiffs  afterwards  did  give 
time  to  the  parties  on  the  said  three  bills  of  exchange, 
according  to  the  stipulations  aforesaid,  for  a  long  time, 
to  wit,  from  the  day  last  aforesaid  for  two  months,  and 
during  all  that  time  forbore  suing,  pressing  for  payment, 
or  having  recourse  to,  any  of  such  parties  as  aforesaid. — 
Verification. 

Plea  to  the  second  count,  non  assumpsit. 

Replication  to  the  first  plea,  de  injurift ;  on  which  issue 
was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  Trinity  Term,  1838,  the  defendants  gave  in 
evidence  a  memorandum  of  agreement  between  the  plain- 
tiffs and  John  Holt  &  Co.,  by  which  his  Lordship  thought 
the  plea  was  in  substance  proved.  It  appeared,  however, 
that  the  bill  had  not  in  fact  been  indorsed  by  John  Holt 
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&  Co.,  as  stated  in  the  plea :  and  the  plaintiffs^  counsel  ^<?*-  '/  ^'*«»» 

.  .  1839 

contended  that  this  was  a  material  allegation,  and  must  be  ^ 

proved  in  order  to  entitle  the  defendant  to  a  verdict ;  since,  ^^^^ 
unless  John  Holt  &  Co.  were  parties  to  and  liable  upon  Holt. 
the  bill,  the  agreement  to  give  time  to  them  could  not  be 
a  defence  to  the  defendant.  Under  his  Lordship^s  direc- 
tions, a  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
the  amount  of  the  bill  and  interest. — In  the  following  term^ 

R,  V.  Bickards  obtained  a  rule  nisi  accordingly,  or  for 
judgment  non  obstante  veredicto;  against  which,  in  Hi- 
lary Term  last, 

CressweU  and  Crompton  shewed  cause. — The  averment 
of  indorsement  by  John  Holt  &  Co.  is  immaterial.  It  was 
proved  that  the  bill  passed  through  Holt  &  Co.  to  Messrs. 
Wooster,  to  whom  therefore  they  were  liable.  A  valid 
contract  was  proved,  the  effect  of  which  was  to  give  time  to 
the  acceptor :  nothing  appears  in  the  books  to  shew  that 
the  contract  must  be  with  him.  [Lord  Abinger,  C.  B. — 
Could  the  acceptor  have  set  up  that  contract,  being  no 
party  to  it  ?]  The  plaintiffs  could  not  have  sued  the 
acceptor  inmiediately,  in  breach  of  their  contract.  Time 
is  given  to  the  acceptor,  on  a  contract  which  binds  the 
plaintiffs ;  their  right  of  action  on  those  bills  is,  thereforCj 
suspended.  [Lord  Abinger,  C.  B. — That  is  the  question ; 
whether,  if  the  action  were  against  Hynes,  who  is  no  party 
whatever  to  this  transaction,  he  could  set  it  up.  If  he 
were  an  accommodation  acceptor,  perhaps  he  might,  but 
not  when  he  is  an  acceptor  for  value ;  the  plaintiffs  would 
recover  against  him,  but  for  the  benefit  of  Holt  &  Co.,  who 
made  the  bargain  with  them.]  They  would,  at  all  events, 
be  precluded  in  equity  from  suing.  [Lord  Abinger,  C.  B. 
— I  do  not  admit  that ;  how  can  the  acceptor  be  relieved 
from  paying,  because  there  is  an  agreement  between  other 
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Exch,  of  Phtu,  parties  to  give  time  to  him  ?   it  is  res  inter  alios  acta. 

1839 

Could  the  acceptor  give  evidence  of  a  judgment  against 

Holt  &  Co.^  in  discharge  of  the  bill  ?   K  not^  neither  could 

he  of  such  an  agreement.]     Being  made  for  his  benefit,  he 

may  assent  to  and  ratify  it. 

Richards,  contri. — ^When  time  is  given  to  any  of  the 
parties  to  a  bill,  subsequent  indorsees  are  discharged,  and 
for  this  reason,  because  othenvise  the  agreement  to  give 
time  would  be  violated,  by  their  suing  the  parties  to  whom 
time  is  given ;  Claridge  v.  Dalton  (a),  English  v.  Darley  (i) ; 
but  the  rule  goes  no  further.  There  is  nothing  shewn 
here  to  discharge  the  acceptor.  The  plea  ought  at  least  to 
have  stated  specifically  that  the  agreement  was  made  for 
the  benefit  of  Hynes,  and  that  he  adopted  it.  [Lord 
Abinger,  C.  B. — I  thought  at  the  trial  that  the  plea  was 
bad,  because  it  did  not  aver  that  the  drawer  or  ac- 
ceptor had  notice  of  the  agreement ;  but  I  certainly  was 
disposed  to  think  the  indorsement  by  Holt  &  Co.  im- 
material. The  question  seems  to  be,  whether  the  law  does 
not  presume  a  party's  acceding  to  a  contract  made  for  his 
benefit,  tmtil  the  contrary  be  shewn ;  and  there  is  a  class 
of  cases,  of  which  AtHn  v.  Barwick  {c)  is  the  principal, 
which  rather  seems  to  support  Mr.  Crompton's  argument 
on  this  point.  K  so,  how  is  the  indorsement  by  Holt  & 
Co.  material? — Alderson,  B.,  referred  to  Hawkshaw  v. 
JtawUnffs  (d).] 

Cresswell  then  proceeded  to  contend,  in  arrest  of  judg- 
ment, that  the  declaration  was  bad,  on  the  ground  that 
the  presentment  was  not  stated  to  be  in  London ;  citing 
Gibb  V.  Mather  {e),  Sanderson  v.  Bowes  (/),  and  Ambrose 

(a)  4  M.  &  Sel.  226.  (e)  2  C.  &  J.  254;  8  Bing.  214; 

(b)  2  Bos.  &  P.  62.  I  M.  &  Scott,  387. 

(c)  1  Str.  165.  (/)  Bayl.  on  bills,  175. 
id)  Id.  23. 
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V.  HopuH>od  (a).     [ParkCy  B. — ^The   question  is,  whether,  ^*cA.  of  Pteas, 
after  verdict,  presentment  to  the  acceptor  would  not  be 
taken  to  mean  presentment  according  to  the  tenor  and 
effect  of  the  note.] 

Cur.  adv.  vult. 
On  a  subsequent  day, 

Lord  Abinger,  C.  B.,  said, — In  this  case,  the  Court,  on 
consideration,  are  of  opinion  that  the  plea  was  not  proved, 
and  therefore  the  verdict  must  be  entered  for  the  plaintiff; 
and  Mr.  Cresawell  will  have  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested. 

Parks,  B. — It  is  clear,  on  looking  at  the  plea,' that  it 
proceeds  on  the  principle  that  the  discharge  of  the  prin- 
cipal is  the  discharge  of  the  surety :  but  if  the  averment  of 
the  indorsement  to  Holt  &  Co.  were  struck  out,  the  plea 
would  be  only  matter  of  agreement  with  a  stranger,  and  no 
bar — not  accord  and  satisfaction. 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff. 

The  cause  was  afterwards  settled,  and  the  rule  for  ar- 
resting the  judgment  was  not  argued. 

(a)  2  Taunt  61. 


Rivis  V,  Watson. 

XRESPASS  for  breaking  and  entering  a  close  of  the  Krent-chargB 
plaintiff  called  the  Grarth,  situate  at  Market  Weighton,  in  by^  wiif,  o/by 
the  county  of  York,  and  spoiling  the  grass,  &c.,  &c.,  and  under^SJrsu? 
seizing  and  carrying  away,  &c.,  two  haystacks  of  the  plain-  *«*«  ^^^^y^ 

tenant  liable, 
without  attornment,  to  several  distresses  by  the  devisees  or  cestuis  que  use. 

And  8€mbU,  since  the  statute  4  Anne,  c  16,  s.  9,  a  rent- charge  may  be  to  divided  by  a  con- 
Tcyance  of  any  kind. 
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Exeh.  of  Pleat,  tiff.  The  defendant  pleaded,  first,  not  guilty,  on  which 
'  ^  issue  was  joined :  secondly,  as  to  all  the  trespasses,  except 
RiviB  the  carrying  away  and  converting  the  haystacks,  actionem 
Watson.  non ;  because  the  defendant  says,  that  before  and  at  the 
time  of  the  making  of  the  indenture  of  bargain  and  sale 
hereinafter  next  mentioned,  Francis  Lord  Hawley,  Sir 
Charles  Harbord,  Sir  William  Haward,  Sir  John  Talbot, 
Sir  Robert  Stewart,  and  William  Harbord,  were,  in  ac- 
cordance with  the  pro\'isions  of  two  acts  of  Parliament, — ^the 
one  made  and  passed  in  the  22nd  Car.  2,  intituled  ''  Ac 
Act  for  advancing  the  sale  of  fee-farm  rents  and  other 
rents,'^  and  the  other  made  and  passed  in  the  22nd  &  23rd 
Car.  II.,  intituled,  "  An  Act  for  vesting  certain  fee-farm 
rents  and  other  small  rents  in  trustees,'' — seised  in  their 
demesne  as  of  fee  of  and  in  a  certain  annual  or  fee-farm 
rent  of  34/.  Ws.  2\d,,  reserved,  issuing,  and  payable  out 
of  and  for  all  that  manor  of  Weighton  Underwold,  in  the 
said  county  of  York,  with  its  rights,  members,  and  appur- 
tenances, payable  at  &c.,  with  power,  right,  and  authority 
to  them  the  said  Francis  Lord  Hawley,  &c.,  to  take  a  dis- 
tress or  distresses  in  and  upon  the  said  manor,  and  every 
part  thereof,  for  the  said  annual  or  fee-farm  rent,  and  for 
such  part  or  parts  thereof  as  from  time  to  time  should  be 
in  arrear  and  unpaid ;  the  same  power,  right,  and  autho- 
rity having  heretofore,  and  before  the  date  and  making 
of  certain  letters  patent  by  his  said  late  Majesty  (Chas.  II.), 
to  them  the  said  Francis  Lord  Hawley,  &c.,  of  (amongst 
other  things),  the  said  annual  or  fee-farm  rent,  pertained, 
together  with  the  said  rent,  to  his  said  late  Majesty.  The 
plea  then  proceeded  to  set  forth  the  following  deeds,  &c.  de- 
ducing the  title  to  the  fee-farm  rent : — 

20th  &  21st  December,  1671. — Indentures  of  lease  and 
release  between  the  above-named  trustees  of  the  one  part, 
and  Erasmus  Smith  of  the  other  part,  whereby,  in  consi- 
deration of  6,179'.  5^.  S^rf.,  the  trustees,  in  pursuance  of  the 
above  acts  of  Parliament,  and  in  obedience  to  an  order  o: 
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the  Lords  Commissioners  of  the  Treasury^  granted  the  Ejceh.  of  PUat, 
rent  to  the  said  Erasmus  Smith  in  fee :  ^   ^^^' 

9th  May,  1690.— WiU  of  the  said  Erasmus  Smith, 
whereby  he  devised  the  rent  to  his  five  younger  sons, 
Samuel  Smith,  Hugh  Smith,  Roger  Smith,  Montague 
Smith,  and  Henry  Smith,  severally,  and  to  the  heirs  of 
their  several  bodies,  subject  to  a  proviso  that  if  any  of 
them  should  die  without  such  issue,  the  share,  portion, 
and  interest  of  the  son  so  dying  should  go  to  the  survivor 
or  survivors  of  them,  and  the  heirs  of  their  or  his  respec- 
tive bodies  or  body : 

1st  September,  1691. — ^The  said  Erasmus  Smith  died 
seised  of  the  said  rent,  without  altering  the  said  devise 
thereof,  leaving  his  said  five  younger  sons  him  surviving, 
whereof  they  became  seised  of  the  rent  as  tenants  in  tail 
as  aforesaid : 

Ist  December,  1691. — ^Death  of  Roger  Smith  without 
issue: 

3rd  &  4th  June,  1724. — Indentures  of  lease  and  release 
between  the  said  Samuel  Smith  and  Hugh  Smith  of  the 
one  part,  and  Thomas  Fell  of  the  other  part,  whereby  they 
granted  to  Fell  their  two  fourths  of  the  rent  in  fee,  to  the 
intent  that  he  might  become  tenant  to  the  praecipe  for  the 
purpose  of  suffering  a  recovery  thereof,  to  enure  to  the  use 
of  the  said  Samuel  Smith  and  Hugh  Smith,  as  tenants  in 
common  in  fee : 

Trin.  Term,  10th  Geo.  1. — Recovery  suffered  accordingly. 
The  plea  then  proceeded  to  deduce  the  title  to  these  two 
fourth  parts  of  the  rent,  through  several  other  settlements 
and  wills,  until  they  became  vested  in  John  Smith  Barry  for 
life  :  it  then  averred  that  the  said  two  fourth  parts  of  the 
said  rent  were  duly  answered  and  paid  for  the  space  of  three 
years,  within  the  space  of  twenty  years  next  before  the  first 
day  of  the  session  of  Parliament  of  the  first  year  of  George 
the  Second,  1727  :  and  that  the  said  close  in  which,  &c., 
in  the  first  count  of  the  declaration  mentioned,  during  all 
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Exch,  of  Pleas,  the  time  in  the  plea  aforesaid  and  in  the  declaration  men- 

^  ^^'   ^    tioned,  was  and  is  part  and  parcel  of  the  said  manor  of 

Rivis         Weighton  Underwold,  in  the  county  of  York:  a&d  because 

Watson.       ctt  the  said  time  when  &c.,  in  the  declaration  mentioned, 

there  was  due  and  in  arrear  to  the  said  J.  S.  Barry,  the 

sum  of  43/.  49.  of  the  said  two  fourth  parts  of  the  said 

rent,  for  three  years  next  before  Lady-day  then  past,  the 

defendant,  by  his  authority  and  command  &c.,  [justifying 

the  trespasses  as  bailiff  of  the  said  John  Smith  Barry,  as  a 

distress  for  arrears  of  the  rent  due  to  him.] — ^Verification. 

There  were  other  pleas  which,  in  like  manner,  deduced 
the  title  (subsequent  to  the  death  of  Roger  Smith),  to  the 
other  two  undivided  fourth  parts  of  the  same  rent,  and 
justified  the  trespasses  under  the  parties  respectively  enti- 
tled thereto. 

To  each  of  these  special  pleas  the  plaintiff  demurred 
specially.  The  points  of  demurrer  stated  were  (amongst 
others)^  that  the  pleas  do  not  any  of  them  shew  the  natme 
and  origin  of  the  fee-farm  rent  in  the  pleas  mentioned,  nor 
the  commencement  of  the  title  thereto,  nor  how  or  when 
the  locus  in  quo  became  charged  and  chargeable  with  the 
said  rent:  also  because  the  several  distresses  appear  to 
have  been  made  for  divided  aliquot  parts  of  the  said  rent, 
which  is  an  entire  rent,  and  no  power  so  to  distrain  is 
shewn  in  the  said  pleas,  or  any  of  them :  also  that  it  is 
not  alleged  by  the  said  pleas,  or  any  of  them,  when  and 
how  the  said  rent  vested  in  his  said  late  Majesty;  also 
that  the  first  averment  in  the  first  plea  contained,  and 
which  is  incorporated  by  reference  thereto  with  the  other 
pleas,  as  to  the  seisin  of  Francis  Lord  Hawley  and  others^ 
is  informal,  as  it  attempts  to  put  in  issue  matter  of  law, 
and  no  single  or  sufScient  issue  of  fact  can  be  taken  or 
raised  thereon ;  and  also  that  it  is  not  alleged,  nor  does  it 
appear  in  or  by  the  said  pleas,  or  any  of  them,  with  suffi- 
cient certainty,  in  what  manner  the  person  or  persons  ori- 
ginally granting,  reserving,  or  creating  the  said  rent,  had 
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wer  to  charge  the  said  close  of  the  plaintiff,  in  which.  Exeh.  of  puas, 

.  .  1899 

.,  with  the  payment  of  the  same^  &c.^  &c. — Joinder  in 


The  case  was  argued  in  Hilary  Term^  1838^  by 

OressweU,  in  support  of  the  demurrer. — ^There  are  seve- 

-nl  objections  to  the  pleas.     Firsts  they  do  not  state  that 

the  trustees  were  seised  of  the  rent  by  virtue  of  the  acts  of 

Tiriiament  mentioned  in  the  pleas,  but  only  in  accordance 

wih  those  acts.    The  defendant,  therefore,  does  not  plead 

&e  acts  of  Parliament  as  vesting  any  title  in  the  trustees, 

irloch  could  be  derived  from  them  to  the  parties  under 

wbom  the  defendants  claim.     [Parke,  B. — ^We  know  from 

the  acts  of  Parliament  that  the  trustees  were  seised  by 

Tirtae  of  letters  patent :  it  was  not  necessary,  therefore,  to 

H7  that  they  were  seised  by  virtue  of  the  statutes,  which 

ftey  were  not,  but  imder  letters  patent  from  the  Crown.] 

Secondly,  the  pleas  do  not  state  that  the  rent  was  issuing 

or  payable  out  of  the  lands  on  which  the  distress  was  made, 

or  any  particular  lands  within  the  manor,  but  out  of  the 

^f^owr  itself .     And  the  only  averment  as  to  the  close  in 

qoestion  is,  that  it  was  during  all  the  time,  &c.,  parcel  of 

tte  manor.     It  is  not  alleged  that  it  was  parcel  of  the  de- 

Dttane  lands  of  the  manor,  or  that  it  was  parcel  of  the  manor 

duffgeable  with  the  rent.     The  right  to  distrain  cannot 

extend  beyond  the  lands  out  of  which  the  rent  issues. 

b  one  sense,  all  the  lands  within  a  manor  are  parcel  of 

the  manor:  copyholds  are  in  law  parcel  of  the  manor,  the 

fi'cehold  being  in  the  lord.  Suppose,  then,  the  plaintiff  tra- 

^ttJed  the  averment  that  the  close  in  question  is  parcel  of 

the  manor;  and  it  appeared  that  it  was  part  of  a  copyhold 

dement  within  the  ambit  of  the  manor :  that  would  in 

l^noa  satisfy  the  allegation  in  the  plea.  [Parke,  B. — Would 

^^Qt  be  intended  to  mean  parcel  of  the  demesne  lands  of 

^  Humor  ?]     K  that  be  the  legal  construction,  the  plaintiff 

'"'^ht  safely  rest  upon  a  simple  traverse  of  the  averment ; 
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Bxch.  of  Pleas,  but  it  is  apprehended  that  copyhold  lands  within  the  manor 
^     are  equally  parcel  of  the  manor.     [Lord  Abinger,  C.  B. — 
R1VI8         You  say  a  rent  issuing  out  of  a  manor  issues  only  out  o/T 
Watsom.       the  lord's  rights  in  the  manor.]     Yes.     The  plaintiff  must 
therefore  admit  the  first  allegation^  that  the  rent  issues  out 
of  the  manor ;  and  traversing  the  other^  viz.^  that  the  close 
of  the  plaintiff  is  parcel  of  the  manor^  will  fail  on  its  being 
proved  to  be  a  copyhold  within  the  manor.     [Parke,  B. — 
The  question  is,  whether  we  are  not  to  intend  that  the 
words  "  manor  '^  is  used  in  the  same  sense  in  both.]     Then 
the  plaintiff  is  entitled  to .  construe  both  in  the  narrower 
sense,  and  the  defendant  fails  for  want  of  an  averment 
that  the  close  is  copyhold  land  liable  to  the  rent.     The  de- 
fendant is  bound  to  make  out  a  paramount  title  by  distinct 
averment.     [Parkey  B. — The  rent  is  charged  upon  all  the 
manor,  and  every  part  and  parcel  of  it ;   if  the  plaintiff's 
estate  is  part  of  the  manor,  it  is  charged  on  that.     The 
defendant  must  prove,  under  this  allegation,  if  traversed, 
that  it  issues  out  of  everjrthing  which  was  parcel  of  the 
manor  in  the  time  of  Charles  II.]     It  is  submitted,  that 
"  the  manor"  does  not  import  everything  which  is  parcel 
of  it,  but  only  the  demesne  lands  and  services.     In  com- 
mon parlance,  it  is  said  that  the  lord  is  seised  of  a  manor 
and  of  every  part  of  it,  though  there  are  copyholds  granted 
out.     It  is  clear  that  a  copyholder  could  not  be  affected 
by  the  part  of  a  rent-charge  by  the  lord.      Com.  Dig. 
Copyhold,  Q.4. 

Thirdly,  the  rent-charge  could  not  be  divided  as  alleged 
in  the  plea,  so  as  to  render  the  land  liable  to  several  dis- 
tresses. The  effect  of  the  old  cases  is,  that  unless  the 
tenant  be  a  party  concurring  in  the  multiplication  of  the 
distresses,  it  cannot  be  imposed  upon  him  by  the  act  of  the 
grantee  of  the  rent-charge.  It  is  different  in  the  case  of  a 
rent-service,  because  that  is  of  common  right  (a) :  it  has 
therefore  been  held  that  it  may  be  apportioned,  and  that— - 

{a)  Co.  Lit.,  142.  a. ;  148.  a. 
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the  tenant  is  compellable  to  attorn  to  the  several  parties  Etch,  of  Pieai, 

1839 
among  whom  it  is  divided.     But  it  is  not  so  with  regard  to 

a  rent-charge^  which  is  called  by  Littleton  a  rent ''  not  of 
common  right ''  {a),  and  is  therefore  not  apportionable  at 
common  law  by  the  act  of  the  party ;  and  if  divided,  the 
power  of  distress  is  gone,  without  attornment  by  the 
tenant  (A).  [Parke,  B. — It  seems  to  be  doubtful,  whether 
a  fee-farm  rent  of  this  kind  be  a  rent-charge  or  a  rent- 
service  ;  see  Mr.  Hargrave's  note  to  Co.  Litt.,  144.  a.  You 
argue  it  as  if  it  were  clearly  a  rent-charge.]  It  is  for  the 
defendant  to  make  out  clearly  that  it  was  a  rent  to  which 
the  distress  was  incident.  The  old  cases  lay  it  down,  that 
after  a  distress  under  which  enough  might  have  been  taken 
to  satisfy  the  rent,  the  party  cannot  distrain  again  for  the 
residue  :  Moore,  7 ;  Anon,,  Cro.  Eliz.,  13.  And  the  case 
is  much  stronger  against  a  severance  than  against  an  appar- 
tionment  of  rent;  by  the  former  the  tenant  gains  nothing; 
he  is  not  exonerated  from  any  part  of  the  rent,  and  yet  is  to 
be  made  liable  to  several  distresses.  Accordingly,  it  is  laid 
down  in  Bro.  Abr.,  Distresse,  60,  that  where  the  rent  is 
severed  by  the  act  of  the  party,  the  tenant  shall  not  be 
liable  to  several  distresses.  The  same  doctrine  is  stated 
in  the  Year  Book,  9  H.  6,  13;  in  Co.  Litt.  148.  a. ;  Gilb. 
on  Rents,  164 ;  Roll  v.  Osbom  (c),  and  Wotton  v.  Shirt  (rf)  ; 
nor  is  any  distinction  made  between  a  severance  by  convey- 
ance and  by  devise.  The  same  reason  applies  to  both,  that 
the  tenant  is  not  to  be  burthened  by  the  division  of  the 
power  of  distress,  unless  he  was  himself  a  concurring  party. 
[Parke,  B. —  In  Bac.  Abr.  Rent,  M,  it  is  laid  down,  that 
''  if  A.,  possessed  of  a  term  for  twenty  years,  leases  it  for 
ten  years,  reserving  30/.  rent,  and  afterwards  devises  20/.  of 
the  rent  to  each  of  his  three  sons,  equally  to  be  divided,  this 
is  a  good  devise,  and  each  of  the  sons  shall  have  an  action 
of  debt  for  his  third  part,  though  the  reversion  remains 

(fl)  Sect.  217.  (c)  Hob.  25. 

{h)  Sect  222;  see  Co.  Lit ,  1 18.  a.  {d)  Cro.  Eliz.  742. 
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Etch,  of  Pleat,  entire :  for  there  is  nothing  in  the  nature  of  the  thing  to 

1839  •  . 

^     hinder  such  a  division  or  apportionment ;  and  if  the  tenant 

RiviB        omits  to  pay  the  rent,  the  several  actions  arcu  mischief  which 

Watson.      he  brings  upon  himself/']     At  all  events^  all  the  devisees^ 

though  entitled  to  the  rent  as*tenants  in  common^  ought 

to  join  in  one  distress.     Perhaps,  however,  it  would  be  con- 

side^d  that  the  devise  of  the  rent-charge  would  be  good, 

but  the  mode  of  enjoyment  by  distress  void. 

The  remaining  question  is,  what  is  the  operation  of  the 

stat.  4  Anne,  c.  16,  s.  9,   upon  the  case.     K  the  devise 

cotild  not  be  made  before  the  statute,  so  as  to  sever  the 

distress,  and  the  tenant  was  not  compellable  to  attorn, 

the  statute  can  make  no  difference.     Its  object  was  merely 

to  simplify  the  remedy,  where  the  party  had  the  legal  right 

befiore ;  to  give  rights  without  attornment,  which  might 

have  been  attained  before  by  compelling  an  attornment. 

'Hoggins,  for  the  defendant. — ^The  first  objection  taken 
to  the  plea  has  been  already  disposed  of  by  the  Court. 
With  regard  to  the  second,  the  plaintiff  might  have  tra^ 
versed  the  seisin  in  manner  and  form  as  alleged  in  the 
plea,  i.  ie,  with  a  power  of  distress  ''  upon  the  manor  and 
every  part  thereof.''  The  only  important  point  is  that  as 
to  the  severance  of  the  rent. 

The  stat.  22  Car.  2,  c.  6,  s.  8,  enables  the  grantees  of 
crown  rents  to  sue  for  and  recover  the  same  by  such  and 
the  like  ways  and  means,  whether  by  distraining  or  other- 
wise, as  the  Crown  might  have  recovered  them.  An  as^ 
signee  of  the  whole  of  this  rent  would,  therefore,  clearly  be 
entitled  to  recover  it  as  if  it  were  still  in  the  hands  of  the 
Crown :  and  the  question  is,  whether  the  assignee  of  a  por- 
tion of  it  by  devise  may  not  do  so  also.  It  does  not  appear 
on  the  face  of  this  plea,  that  there  has  ever  been  any  grant 
of  the  rent  or  any  part  of  it ;  but  that  it  has  passed  only  by 
devise  and  descent.  Now,  on  the  devise  of  a  rent-charge, 
no  attornment  at  all  by  the  tenant  is  necessary:    Com. 
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Dig.,  Attornment,  (L) ;  Co.  Litt.  323 ;  Moore,  281  :  be-  Exch.  rf  Pleat, 

1839 
cause  a  devisee  has  no  power  to  compel  an  attornment.  In 

Colbome  v.  Wiiffht  (a),  it  was  expressly  held,  that  by  con- 
veyance of  devise,  or  fine  to  uses,  a  rent-charge  may  be 
divided  without  the  assent  or  attornment  of  the  tenant,  and 
80  as  to  make  him  liable  to  several  distresses,  because  his 
assent  or  attornment  is  not  necessary  to  the  perfectioA  of 
those  conveyances.  In  Cruisers  Dig.,  tit.  Rents,  ch.  3, 
(Vol.  3,  p.  202),  it  is  even  said — "  Now  the  necessity  of  an 
attornment  is  taken  away ;  but  still  a  division  or  appor- 
tionment of  a  rent-charge,  by  a  conveyance  of  part  of  it  to  a 
stranger y  is  held  good.''  The  same  reasoning  which  is  now 
directed  against  the  division  of  a  rent-charge  was  once 
applied  to  a  rent-service,  but  has  in  process  of  time  been 
abandoned  as  to  that :  and,  in  Colbome  v.  Wright,  the  Court 
extended  the  same  reason  on  which  it  was  abandoned  as 
against  a  rent-service,  to  the  case  of  a  rent-charge.  But 
further,  it  is  alleged  in  the  plea,  that  the  rent,  after  its 
severance,  was  duly  paid  for  the  space  of  three  years  within 
twenty  years  next  before  the  first  Parliament  of  George  II. ; 
that  would  supply  the  want  of  an  attornment,  even  if  it  were 
necessary,  under  the  statute  of  Anne.  That  averment  was, 
indeed,  introduced  into  the  plea,  in  order  that  the  defend- 
ants might  have  the  benefit  of  the  stat.  4  Geo.  2,  c.  28, 
s.  5,  in  case  this  were  deemed  to  be  a  rent-seek. 

But,  in  truth,  this  is  a  rent-service,  as  appears  from 
Mr.  Hargrave's  note  to  Co.  Litt.  144.  a,  already  refiprred 
to;  and  the  note  to  Bradbury  v.  Wright  {b),  where  many 
authorities  are  dted  to  shew,  that  where  there  is  tenure  in 
fee-farm,  the  rent  is  rent- service ;  although,  where  there 
is  a  lease  in  fee-farm  since  the  statute  of  quia  emptores, 
there  may  be  a  fee-farm  rent  which  is  not  a  rent-siervice. 
Now,  this  rent  might  have  been  granted  by  the  Crown 
either  before  or  since  the  statute  of  quia  emptor^ :  the 

(a)  2  Lev.  239.  *  (b)  Dougl.  267,  a. 
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Exeh,  of  Pleas,  Crown,  being  seised  of  all  the  lands  within  the  realm. 

'   ^     might  put  any  part  of  its  land  to  farm  in  fee  for  services. 

Rivis         K,  then,  this  be  a  rent-service,  it  is  clear  that  the  grantee 

Watson.       or  assignee  might  devise  it,  and  the  devisees  would  be 

clothed  with  the  right  of  distress :  if  it  be  a  rent-charge,  it 

is  submitted  that,  upon  the  authorities  already  cited,  the 

same  right  attaches  to  it ;  but  even  if  by  the  severance  the 

power  of  distress  have  been  lost  or  suspended,  then  it  is 

a  rent-seek,  and  falls  within  the  remedy  given  by  the 

4  Geo.  2,  c.  28,  s.  5. 

Cresswell,  in  reply. — The  argument  founded  on  the 
statute  of  4  Qeo,  2,  c.  28,  cannot  help  the  defendant, 
because  the  date  of  the  severance,  as  alleged  in  the  plea, 
is  immaterial,  and  there  is  no  averment  that  it  was  ante- 
cedent to  the  statute.  Nor  is  it  alleged  that  the  payment 
of  rent  was  by  any  party  under  whom  the  plaintiff  claims 
title.  The  statute  was  meant  to  operate  only  upon  parties 
who,  by  their  previous  act  of  payment,  had  admitted  the 
rent  to  be  due  from  them.  K  the  rent  originally  issued 
out  of  Whiteacre  and  Blackacre,  and  were  severed,  could 
an  attornment  by  the  tenant  of  Blackacre  supply  the 
necessity  of  an  attornment  by  the  tenant  of  Whiteacre  ? 
A  rent-charge  would  not  become  a  rent-seek  within  the 
act,  merely  by  losing  its  incident  of  distress :  the  statute 
evidently  points  at  rents  to  be  subsequently  created. — 
Again,  it  is  argued  that  a  severance  by  devise  is  good, 
without  attornment,  because  the  devisee  could  not  compel 
an  attornment :  that  is  arguing  in  a  circle.  The  attorn-' 
mentf  in  case  of  severance  by  devise,  is  not,  as  in  the  case 
of  a  grant  of  the  land,  an  acknowledgment  of  a  tenancy; 
it  is  the  assent  of  the  tenant  to  the  act  whereby  he  is  sub- 
jected to  several  rents.  In  Colbome  v.  Wright,  the  whole 
rent  was  vested  in  one  person  at  the  time  of  action  brought. 
Bradbury  v.  Wright  is  an  express  authority  to  shew  that 
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distress  is  not  incident  to  a  fee-farm  rent  as  such,  unless  R*ck,  of  PUat, 

1839 
the    case    be    brought   within    the    statute    4    Geo.   2, 

c.  28^  s.  5. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  delivered  in  last  Michael- 
mas Term  by — 

Lord  Abinger^  C.  B. — ^This  was  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff  ^s  close^  and  taking 
his  goods.  There  were  five  special  pleas.  The  first  was  a 
justification  as  a  distress  for  two  undivided  fourth  parts  of 
a  certain  annual  or  fee-farm  rent,  reserved,  issuing,  and 
payable  out  of  and  for  all  that  the  manor  of  Weighton 
Underwold,  in  the  county  of  York. 

The  plea  states,  that  certain  trustees  were,  in  accordance 
with  the  provisions  of  the  22nd  &  23rd  Charles  2,  seised 
in  fee  of  the  rent,  with  power  to  take  a  distress  in  and  upon 
the  said  manor,  and  every  part  thereof,  for  the  rent ;  that 
these  trustees,  by  virtue  and  in  pursuance  of  the  acts,  sold 
the  rent  to  one  Erasmus  Smith,  who,  by  his  will,  devised 
the  same  to  his  sons  as  tenants  in  common  in  tail,  and  one 
fourth  became  vested,  in  pursuance  of  the  will,  in  each 
son.  The  plea  then  deduces  a  title  by  mesne  conveyances, 
in  two  of  these. fourths,  to  John  Smith  Barry,  by  whose 
order  the  distress  was  made ;  and  it  also  avers,  that  the 
two  fourths  were  answered  and  paid  for  three  years  within 
the  space  of  twenty  years  before  the  passing  of  the  4 
Geo.  2,  c.  28,  and  that  the  locus  in  quo  was  parcel  of  the 
manor. 

The  second  special  plea  deduced  a  title  in  one  fourth  of 
two  other  of  the  said  fourth  shares  to  certain  persons,  who 
authorized  the  defendant  to  distrain.  This  one  fourth  was 
created  by  a  deed  operating  by  virtue  of  the  Statute  of 
Uses. 

The  third  and  fourth  special  pleas,  in  the  like  manner. 
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Exek,  of  Pleat,  deduced  a  title,  the  former  to  another  fourth  of  the  two 

1839 
^  '    ^    fourth  shares,  the  latter  to  an  half  of  one  fourth  of  two 

R'viB         fourths,  similarly  created. 
Watson.  There  were  special  demurrers  to  each  plea,  which  were 

fuUy  argued. 

The  principal  point  in  the  case  was,  whether  one  tenant 
in  common  of  a  rent-charge  could  distrain  for  his  un- 
divided share,  it  being  contended  that,  upon  these  plead- 
ings, it  must  be  taken  that  the  rent  in  question  was  a  rent- 
charge,  at  least  not  a  rerU-service,  which  it  is  admitted 
might  be  divided,  so  as  to  leave  a  power  of  distress  incident 
to  each  portion.  And  we  think  that  the  assumption  was 
proper;  but  on  a  review  of  the  authorities,  which  were 
very  ably  discussed  at  the  bar,  we  are  of  opinion  that  a 
rent'Charffe  may  be  divided  by  the  act  of  the  party,  and 
that  the  assignee  of  each  portion  may  distrain  for  it.  That 
it  was  severable  by  act  of  law,  was  admitted  to  be  clear  : 
and  also  it  was  agreed  that  it  could  be  divided  with  the 
attornment  or  express  consent  of  the  person  chargeable  with 
it;  but  it  was  contended,  that  without  such  attornment 
or  consent  it  could  not  be  done,  on  the  ground  that  the 
party  would  be  made  liable  to  several  distresses  for  the 
same  rent.  It  has,  however,  been  decided  by  a  majority 
of  judges,  with  reference  to  a  rent-service  disconnected 
from  the  reversion,  that  it  might  be  divided  by  will,  in  the 
case  of  Ards  v.  Watkin  (a),  though  the  same  objection  was 
stated ;  but  it  was  answered,  that  it  was  the  tenant's  own 
fault,  and  if  he  paid  the  rent,  he  would  avoid  it ;  and  it 
was  also  said,  that  the  devise  would  enure  without  attorn- 
ment :  and  a  similar  point  was  decided  by  the  whole 
Court,  in  Colbome  v.  Wright  (A),  with  respect  to  a  rent- 
charge  :  and  it  was  held,  that  by  the  conveyance  of  devisCi 
and  fine  to  uses,  the  rent  might  be  divided  without  the 
consent  or  attornment  of  the  party,  because  his  consents 

(a)  Cro.  Eliz.  637,  651.  (6)  2  Lev.  239. 
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is  not  necessary  for  the  perfection  of  these  conyeyances.  £>«a.  0/  Phatt 

1QQQ 

It  is  true^  that  the  divided  portions  of  the  rent-charge  had 
reunited  in  one  person^  in  whose  right  the  action  was 
brought ;  but  the  case  was  not  settled  on  that  ground^  but 
on  the  general  proposition  laid  down  by  the  Courts  that  the 
rent  might  be  divided. 

We  thinks  therefore^  on  the  authority  of  these  decisions^ 
that  the  rent  was  legally  divided  in  this  case  by  will^  and 
by  deed  operating  under  the  Statute  of  Uses ;  and  as  at- 
tornment^ since  the  statute  of  4  Anne^  c.  16^  is  no  longer 
necessary  to  the  perfection  of  any  grants  we  should  pro- 
bably hold  that  the  form  of  the  conveyance  would  not 
make  any  difference.  And  this  view  of  the  case  agrees 
with  what  may  be  inferred  from  Bacon's  Abridgment^  Bent^ 
M^  to  have  been  the  opinion  of  Chief  Baron  Gilbert  on 
this  point. 

This  disposes  of  the  main  ground  of  objection.  Other 
objections  were  to  the  form  of  the  pleas :  one  was^  that  the 
rent  is  not  stated  to  have  issued  out  of  all  the  lands  in  the 
manor^  but  only  out  of  the  manor;  and  that  the  close  in 
question  is  not  stated  to  have  been  chargeable  with  the 
rent.  We  think  the  answer  is^  that  it  is  averred  that  it 
issued  out  of  all  the  manor;  that  is^  out  of  all  the  demesne 
lands^  and  everything  else  out  of  which  a  rent  could  issue^ 
which  was  parcel  of  the  manor  at  the  time  of  the  alleged 
seisin^  including  copyholds^  if  there  were  any;  and  the 
locus  in  quo  is  also  averred  to  have  been  parcel  of  the 
manor.  Other  objections  were  also  taken  on  the  ai^- 
ment^  upon  most  of  which  the  Court  intimated  an  opinion 
during  the  discussion. 

We  are  strongly  inclined  to  think  these  objections  are 
either  unfounded^  or  not  properly  pointed  out  by  the 
special  demurrer;  and  therefore  are  disposed  to  give 
judgment  for  the  defendant ;  but  as  the  question  of  fact, 
whether  the  land  in  question  was  actually  chargeable  with 
the  rentj  is  suggested  to  be  one  of  importance  to  the 

VOL.  V.  u  M.  w. 
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Bxek,  of  PUat,  plaintiff^  we  allow  leave  to  withdraw  the  demurrer,  and  to 
^  '   ^     amend  on  the  usual  terms,  in  order  that  he  may  take  issue 
on  that  fact. 


An  application  was  accordingly  made  by  the  plaintiff  to 
IBfithdraw  the  demurrer  and  amend.  The  defendant  also 
applied  for  an  amendment  of  the  pleas,  by  stating  that  the 
rent  was  issuing  and  payable  out  of  the  demesne  lands  of 
the  manor,  and  that  the  plaintiff,  during  the  time  when  the 
arrears  of  rent  accrued  due,  was  seised  of  and  occupied 
lands,  part  and  parcel  of  the  said  demesne  lands  of  the 
manor.  The  pleas  having  been  amended  accordingly,  the 
plaintiff  then  filed  a  replication  to  each  of  them,  stating, 
that  the  said  manor  therein  respectively  mentioned,  from 
time  immemorial  hath  been  called  and  known  by  the  name 
of  Weighton-with-Skipton,  and  that  the  said  close  in  which 
&c.,  in  the  declaration  mentioned,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  and  long  before  the 
said  annual  or  fee-farm  rent  was  reserved,  granted,  or 
created,  was  situate  within  and  parcel  of  the  said  manor 
in  the  pleas  mentioned,  and  a  customary  tenement  of 
the  said  manor,  demised  and  demisable  by  copy  of  the 
Court  Rolls  of  the  said  manor,  by  the  lord  of  the  said 
manor,  or  by  his  steward  of  the  court  of  the  said  manor 
for  the  time  being,  to  any  person  or  persons  willing  to 
take  the  same  in  fee-simple  or  otherwise,  at  the  will  of 
the  lord  of  the  said  manor,  according  to  the  custom  of 
the  said  manor;  and  that  he,  the  plaintiff,  before  and 
at  the  said  time  when  &c.  in  the  declaration  mentioned, 
respectively,  was  seised  of  the  said  close  in  which  fee. 
in  his  demesne  as  of  fee  at  the  will  of  the  lord  of  the 
said  manor,  to  wit,  the  most  noble  William  Spencer, 
Duke  of  Devonshire,  then  being  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor;  and  that 
be,  the  plaintiff,   being  so  seised,    and  the  customary 
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tenant  of  the  said  close  in  wliich  &c.^  at  the  said  times   ^^c^  of  PUa», 

1839 

when  &c.,  respectively,  was  possessed  of  the  said  goods  and 
chattels  in  the  declaration  mentioned,  as  of  his  own  proper 
goods  and  chattels,  then  being  in  and  upon  the  said  close 
in  which  &c. — ^Verification. 

To  these  replications  the  defendant  demurred  specially; 
assigning  as  cause  of  demurrer,  (amongst  others),  "  that 
although  the  replication  does  not  profess  to  traverse,  yet 
neither  does  it  sufficiently  confess  and  avoid,  the  pleas,  or 
any  or  either  of  them;  inasmuch  as  each  of  the  pleas 
shews  in  the  defendant,  at  the  said  time  when  &c.  in  such 
plea  mentioned,  a  right  to  take  a  distress  for  the  arrears 
in  such  plea  also  mentioned,  in  all  and  every  closes  and 
close  in  the  seisin  and  possession  of  the  plaintiff,  where- 
soever situate ;  and  in  the  replication,  the  plaintiff  con- 
fesses that  at  the  time  when  &c.,  he  was  seised  and  in 
possession  of  the  close  in  which  &c/'  The  plaintiff 
joined  in  demurrer,  and  the  case  was  set  down,  and  stood 
in  the  paper  for  argument  during  Hilary  Term.  Subse- 
quently, however,  the  plaintiff  obtained  leave  to  withdraw 
the  replications,  and  took  issue  upon  the  averment  in  the 
pleas,  that  the  close  in  question  was  parcel  of  the  demesne 
lands  of  the  manor. 
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1839.  Watkins  v.  Lee. 

In  cast  for  a        v/ASE  for  a  malicious  arrest. — Plea,  Not  guilty. 
JJ|^*^]J|[^JJ2^*'      The  declaration  averred,  that  the  defendant  did  not  pro- 
ftTerred  that  the  gecute  his  suit,  but  Toluntarily  suffered  the  same  to  be 

defendant  did  ^  '  *^      , 

notproMcutehis  discontinued  for  want  of  prosecution  thereof,  and  there- 
uriiy  suffered '   upou  it  was  considered  by  the  Court  that  the  defendant 
^^dn  J^  for  should  take  nothing  by  his  writ, 
want  of  prose-        To  prove  this  allegation,  the  plaintiff  at  the  trial  proved 

ration  thereof,  .  .  ^  . 

and  thereupon  a  rule  to  discontinue,  and  that  the  defendant  had  paid  the 
ed^y'the'courtii  ^^^^^  ^^  *^®  discontinuance.  Jervis  objected  that  this  did 
*^*^  *h*iJd^t^"  ^^*  prove  the  judgment  of  discontinuance,  upon  which 

nothing  hy 

hif  writ  The  defendant  pleaded  not  guilty  : — Held,  that  the  averment  of  the  ilitcontinnance 
of  the  suit  was  a  material  allegation,  which  the  defendant  should  have  taken  issue  upon  by 
his  plea,  and  that,  not  having  done  so,  the  discontinusnce  was  admitted  on  the  record. 

The  plea  of  not  guilty,  in  such  a  case,  merely  puts  in  issue  the  wrongful  act,  viz.  the  mali- 
cious arrest  without  probable  cause. 

Qmare,  whether  the  averment,  that  the  plaintiff  suffered  the  suit  to  be  discontinued,  is  proved 
by  the  production  of  the  rule  to  discontinue,  and  proof  of  payment  of  the  costs  thereon,  with- 
out proof  of  the  judgment  of  discontinuance. 
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Parke y  B.,  allowed  the  plaintiff  to  amend,  and  saved  the  point   ^xch,  of  p/*«m, 
whether  a  role  to  discontinae  on  payment  of  costs^  was 
a  sufficient  termination  of  this  suit  to  enable  the  plaintiff 
to  sue  for  a  malicious  arrest. 

JerviB  now  moved  for  a  nonsuit  on  the  point  reserved. — 
No  action  for  a  malicious  arrest  can  be  maintained  until 
the  prior  suit  is  finally  terminated.  For  this  purpose  a  rule 
to  discontinue  is  not  enough^  even  though  acted  upon  by 
payment  of  costs.  In  Bristaw  v.  Heywood  {a),  it  was 
decided  to  be  sufficient^  but  the  case  went  off  upon  another 
pointy  and  no  opportunity  was  afforded  of  reviewing  that 
decision.  In  Brandt  v.  Peacock  {b),  the  point  arose  imme- 
diately^ but  there  was  there  a  judgment  of  discontinuance^ 
and  if  the  rule  had  there  been  deemed  to  be  sufficient^ 
much  discussion  would  have  been  saved.  In  Fanshaw  v. 
Heard  {c),  it  was  decided  that  the  first  action  must  be 
legally  determined^  and  in  DrummondY.  Pigou  {d),  Gaselee, 
J.,  said,  that  a  rule  for  a  discontinuance  is  not  evidence  to 
shew  that  the  action  has  been  discontinued;  there  must  be 
a  judgment  of  discontinuance.  Kthis  would  do,  a  rule  for 
judgment  as  in  case  of  a  nonsuit  would  have  the  like 
effect.  [Lord  Abinger,  C.  B. — How  does  the  question 
arise  upon  this  record  ?]  In  Drummond  v.  Pigou,  that 
point  was  raised,  but  not  decided.  In  truth  it  is  a  doubt- 
ful question  upon  the  construction  of  the  late  rules.  The 
plea  of  not  guilty  operates  as  a  denial  of  the  wrongful  act, 
but  not  of  the  facts  stated  in  the  inducement  (R.  G.,  H.  4, 
W.  4).  The  termination  of  the  suit  is  not  inducement^  but 
material  to  the  maintenance  of  the  action.  The  want  of 
it  would  be  cured  by  verdict,  because  it  would  be  pre- 
sumed to  have  been  proved  at  the  trial  (e). 

(a)  4   Campb.   214;    1    Stark.  (d)  1  Bing.  N.  C.  114 ;  4  M.  & 
N.  P.  48.  Scott,  237. 

(b)  1  B.  &  Cr.  649;  3  D.  &  R.  2.  (e)  I  Wmi.  Saund.  228. 

(c)  1  M.&  P.  191. 
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Lord  Abinoer,  C.  B. — ^As  the  action  cannot  be  main- 
tained until  the  former  suit  is  terminated^  the  discontinu- 
ance is  a  material  allegation,  which  the  defendant  should 
have  denied;  not  having  done  so,  he  admits  the  discon- 
tinuance. The  plea  of  not  guilty  puts  in  issue  mere'y  e 
malicious  arrest  without  probable  cause. 

Alderson,  B.— The  meaning  of  the  rule  is,  that  the 

wrongful  act  only  is  put  in  issue. 

Rule  refused. 


The  application 
to  review  the 
taxation  of  costs 
in  error  from 
this  Court,  must 
be  made  to  the 
Court  of  Error. 
This  Court  has 
no  jurisdiction 
over  the  taxa- 
tion. 


Francis  v.  Doe  d.  Harvey. 

An  Hilary  Term,  Montague  Smith  moved  for  a  rule  to  shew 
cause  why  the  Master  should  not  review  his  taxation  of 
costs  in   error. — At  the  trial  of  this   ejectment  before 
Patteson,  J.,  the  plainti£f  obtained  a  verdict,  and  the  de- 
fendant having  tendered  a  bill  of  exceptions  to  the  ruling 
of   the   learned   Judge,   the  exceptions  were   afterwards 
argued  in  the  Exchequer   Chamber,  and   the  judgmen" 
affirmed  (a).     On  the  taxation  of  the  costs  of  the  defendant 
in  error,  which  are  double  by  13  Car.  2,  st.  2,  c.  2,  s.  IQ 
the  Master  refused  to  allow  double  costs  for  drawing  9Jk€ 
settling  the  bill  of  exceptions,  on  the  ground  that  the; 
were  costs  in  the  Court  below;  and  also  refused  to  double 
the  costs  of  executing  a  writ  of  inquiry  issued  under  16  i 
17  Car.  2,  c.  8,  s.  4,  on  the  ground  that  this  statute  being 
subsequent  to  the  13  Car.  2,  the  provisions  of  that  statute 
doubling  the  costs  did  not  apply.     He  intimated  a  doubt 
whether  the  application  should  be  to  this  Court  or  to  tlie 
Court  of  Error.     Since  the  11  Geo.  4  &  1  Will.  4,  c.  70, 
the  record  remains  in  the  Court  below,  and  a  transcript 
only  is  sent  to  the  Exchequer  Chamber ;  and  by  sect  ^ 

(a)  4M.&  W.  331. 
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"the  proceedings  and  judgment  as  altered  or  affirmed  Uteh.  of  pieas, 
ahall  be  entered  on  the  original  record,  and  such  further 
proceedings  as  may  be  necessary  thereon  shall  be  awarded 
by  the  Court  in  which  the  original  record  remains/^  Taking 
this  statute  with  the  rule  of  this  Court,  Michaelmas  Term, 
2  Will.  4,  that  the  costs  in  error  from  this  Court  be  taxed 
by  the  Master  of  this  Court,  it  is  doubtful  whether  the 
application  to  review  the  taxation  of  the  costs  in  error 
should  not  be  made  here. 


Per  Curiam. — ^We  have  no  jurisdiction  over  this  mat- 
ter. It  is  the  Court  of  Error  which  is  to  give  judgment 
and  to  award  the  costs.  Until  judgment  is  given  on 
the  bill  of  exceptions  in  that  Court,  we  cannot  know 
which  party  is  in  the  wrong,  and  which  party  is  entitled  to 
costs.  When  judgment  has  been  so  given,  we  can  then 
cirry  it  into  execution  on  the  record  being  returned  to 
Qi.  We  have  no  power  to  give  judgment  as  to  the  costs, 
md  you  must  make  your  application  to  the  Court  above. 

Rule  refused. 


In  the  same  term,  M.  Smith  renewed  his  application  a  defendant  in 

to  the  Court  of  Exchequer  Chamber.  o^frc;;SnU'?. 

The  Court  said,  that  instead  of  a  formal  motion,  it  entitled  to  dou- 

'  Die  costs  for 

irould  be  better  that  he  should  refer  them  to  the  statutes  settling  the  bill 

...  ,,  ,j  .J  /...  jj«  of  exceptions, 

and  authorities,  and  they  would  consider  oi  it  and  direct  such  costs  being 
how  the  taxation  should  be.  M.  Smith  then  referred  ;°7„*^^™;»  .„ 
to  the  statutes  13  Car.  2,  st.  2,  c.  2,  s.  10,  and  16  &  17  the  Court  below 

The  lessor  of 

Car.  2,  c.  8,  s.  4.     He  also  referred,  as  to  the  first  point,  the  plaintiff  in 
vii.  the  costs  of  the   bill  of  exceptions,    to  Gardner  v.  ^reilTby^he 
BaiUie  (a),  and  as  to  the  second  point,  the  costs  of  the  writ  cour"t'^of"EJ?o? 
of  inquiry,  to  Shepherd  v.  Mackreth  (4).  »« »i8o  entiUed 

^       "^  to  double  cost! 

of  executing  a  writ  of  inquiry  under  16  &  17  Car.  2,  c,  S.  s.  4. 


(a)  1  B.  &  P.  32. 


ih)  2  H.  Bl.  281. 


274 


CASES  IN  THE  EXCHEQUER^ 


Exeh.  qf  Phatf 
1839. 


In  this  Term,  Tindal,  C.  J.,  said,  the  Court  had  looked 
at  the  statutes  and  cases  to  which  they  had  been  referred, 
and  had  no  doubt  whatever  that  the  defendant  in  error 
was  entitled  to  double  costs.  And  the  Master  was  directed 
to  alter  the  taxation  accordingly. 


Where  the 
sheriff  had 
withdrawn  from 
pouestion 
under  a  fi.  (k., 
in  consequence 
of  the  defend- 
ant's haring 
informed  him 
"  that  he  had 
•old  the  goods 
to  cheat  the 
plainUff:"— 
Hell/,  that  he 
might  take  the 
defendant 
under  a  ca.  sa. 
for  the  same 
debt,  without 
previously 
returning  the 
fi.  nu 


Knight  v,  Coleby. 

vJ'MALLEY  had  obtained  a  rule  to  shew  cause  why  the 
defeodant  should  not  be  discharged  out  of  custody,  under 
the  following  circumstances: — ^Two  warrants  against  the 
defendant,  one  upon  a  fieri  fieunas,  and  the  other  upon  a 
ca.  sa.,  were  delivered  to  the  sheriff  on  the  same  day.  On 
the  16th  April,  the  sheriff's  officer  went  to  execute  the  fi.  fa., 
but  found  that  the  defendant  had  absconded,  and  that  there 
was  nothing  to  levy  upon  except  some  articles  of  very 
trifiing  value,  on  which  he  levied.  The  next  day  he  re- 
ceived a  letter  from  the  plaintiff's  attorney,  directing  him 
to  execute  the  ca.  sa.  only.  On  the  29th  April  he  saw  the 
defendant,  who  told  him  that  he  had  sold  his  goods  in 
order  to  cheat  the  plaintiff.  The  officer  thereupon  told  the 
defendant  he  would  have  nothing  to  do  with  the  goods, 
withdrew  from  possession,  and  took  the  defendant  under 
the  ca.  sa.  This  motion  was  made  on  the  authority  of 
Mmerv.PameU{a). 


Knowles  shewed  cause. — ^The  general  rule  no  doubt  is  as 
stated  in  Miller  v.  Pamell,  viz.  that  if  the  sheriff  has 
seized  under  a  fi.  fa.  he  caunot  take  the  defendant  in  exe- 
cution under  a  ca.  sa.  until  the  fi.  fa.  has  been  returned. 
But  if  it  appear  that  in  fact  the  goods  are  not  the  defend- 
ant's, but  have  been  transferred  to  some  other  person,  the 
sheriff  is  justified  in  relinquishing  the  execution,  and  acting 


(a)  6  Taunt.  370. 
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upon  the  ca.  sa. :  Edmond  y.  Ross  (a),  Dicas  v.  fVame  (b).  Bxeh.  of  putu, 

1839 
Here,  the  defendant  having  alleged  that  he  had  sold  the  '   ^ 

goods,  and  for  the  firaudulent  purpose  of  cheating  the  plain-       Knioht 

tiff,  he  cannot  now  be  permitted  to  say  that  they  were  his       Colebt. 

own  goods,  and  available  to  the  first  writ. 

(yMailey,  contr^. — ^The  cases  cited  proceeded  on  the 
ground  that  in  effect  there  was  no  levy  at  all  under  th  e 
fi.tft«,  the  goods  being  in  the  custody  of  the  law.  The 
sheriff  ought  to  have  returned  the  writ.  If  the  goods  were 
fraudulently  sold,  they  would  remain  the  property  of  the 
defendant  notwithstanding,  and  be  available  pro  tanto  to 
satisfy  the  debt. 

Lord  Abinoer,  C.  B. — ^The  rule  must  be  discharged. 
The  defendant  cannot  complain  if  the  Court  gives  credit  to 
his  assertion,  that  he  had  sold  the  goods,  and  therefore  had 
no  goods  on  which  a  levy  could  be  made.  The  general 
rule  no  doubt  is,  that  the  sheriff  cannot  execute  the  ca.  sa. 
until  after  the  return  of  the  fi.  fa.;  but  the  cases  cited  by 
Mr.  Knowles  are  founded  on  good  reason,  and  I  think  this 
case  tilh  within  the  exception  established  by  them. 

Aloerson,  B. — ^The  defendant  has  no  right  now  to  say 
that  these  are  his  goods,  when  he  has  himself  stated  that 
he  has  sold  them.  He  cannot  take  advantage  of  his  own 
fraud. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 

(a)  9  Price,  5. 
(b)  10  Bing.d41;  3  M.  &  Scott,  814;  2  Dowl.  P.  C.  762. 
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of  costs^  under  the  provisions  of  a  local  Court  of  Requests 
Act,  under  which  the  debt  was  recoverable.  The  action 
was  tried  before  the  sheriffs  under  a  writ  of  trial,  on  the 
16th  of  May,  and  judgment  was  signed  on  the  18th.     This 


fijrc^  of  Pleat, 
1839. 

Johnson  v.  Beale. 

Where  a  cause  xN  this  casc  the  defendant  had  obtained  a  rule  calling 
the  sheriff,  &c.,  ^P^^  ^^^  plaintiff  to  shew  cause  why  a  suggestion  should 
TrUirandjud^  ^^*  ^®  entered  on  the  roll,  in  order  to  deprive  the  plaintiff 

ment  is  signed 
thereon  in  vaca- 
tion, the  de- 
fendant may 
apply  to  the 
Court  in  the 
following  term, 

to  enter  a  sug-    motion  was  made  on  the  22nd,  which  was  the  first  day  of 

gestion  on  the      . 
roll  for  the  pur-   term, 
pote  of  obtain- 
ing costs  under 
a  Court  of  Re- 
quests Act, 
although  no 
application  was 
made  to  the 
sheriff  for  a 
certificate  to 
stay  the  Judg- 
ment and  exe- 
cution, under 
the  3 &4  Will. 
4«  c.  43,  8. 18. 


Evans  shewed  cause. — ^This  application  is  too  late,  having 
been  made  after  the  expiration  of  the  rule  for  judgment. 
The  question  turns  on  the  18th  section  of  the  statute  3  & 
4  Win.  4,  c.  42,  which  enacts,  "  that  at  the  return  of  any 
such  writ  of  inquiry,  or  writ  for  the  trial  of  such  issue  or 
issues  as  aforesaid,  costs  shall  be  taxed,  judgment  signed, 
and  execution  issued  forthwith,  unless  the  sheriff  or  his 
deputy,  before  whom  such  writ  of  inquiry  shall  be  executed, 
or  such  sheriff's  deputy,  or  Judge  before  whom  such  trial 
shall  be  had,  shall  certify  under  his  hand  upon  such  writ, 
that  judgment  ought  not  to  be  signed  until  the  defendant 
shall  have  had  an  opportunity  to  apply  to  the  Court  for  a 
new  inquiry  or  trial,  or  a  Judge  of  any  of  the  said  Courts 
shall  think  fit  to  order  that  judgment  and  execution  shall 
be  stayed  till  a  day  to  be  named  in  such  order."     If,  there- 
fore, the  defendant  was  desirous  of  availing  himself  of  the 
provisions  of  the  Court  of  Requests  Act,  he  ought  to  have 
applied  to  the  sheriff  at  the  trial,  or  to  a  Judge,  to  stay 
the  proceedings,  under  the  above  clause :  having  omitted  to 
do  so,  he  has  precluded  himself  from  the  benefit  of  the  act. 
Calvert  y,  Everard  {a),  (which  was  decided  when  the  Judge 


(a)  5  M.  &Sel.  510. 
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had  no  power  to  stay  judgment  and  execution)^  shews  that  Exeh,  rf  piemt, 
after  final  judgment,  the  defendant  is  too  late  to  make  such  ^  _  * 
an  application  as  the  present.  [Lord  Abinger,  C.  B. — Do 
jou  contend  that  if  the  trial  takes  place  in  vacation,  and 
no  application  be  made  to  the  sheriff  or  to  a  Judge  to  stay 
judgment  and  execution,  the  defendant  cannot  avail  him- 
self  of  a  Court  of  Requests  Act  to  deprive  the  plaintiff  of 
costs  ?]  The  argument  must  go  to  that  extent.  BaddUy 
V.  Oliver  (a),  which  may  be  relied  upon  on  the  other  side, 
does  not  apply,  because  there  there  was  an  order  for  speedy 
execution  under  the  1  Will.  4,  c.  7,  upon  which  the  judg- 
ment was  entered  up  in  the  vacation ;  and  that  statute 
contains  no  provision  for  staying  the  proceedings.  Nichols 
V.  Chambers  {b)  is  distinguishable,  because  that  was  not  an 
application  to  enter  a  suggestion  on  the  roll,  but  to  set 
aside  the  judgment  signed  in  vacation,  as  having  been 
signed  too  soon. 

R.  V,  Richards,  contra. — Before  the  statute  1  Will.  4,  c.  7, 
the  rule  certainly  was  that  an  application  of  this  kind 
should  be  made  before  final  judgment  signed.  But  unless 
some  qualification  of  that  rule  be  now  admitted,  the  con- 
sequence will  be  that  such  an  application  (which  must  be 
made  to  the  Court,  since  the  Judge  at  the  trial  has  no 
power  to  grant  it,  Baddley  v.  Oliver)  cannot  be  made  at  all. 
The  practice  in  this  respect  must  be  considered  as  virtually 
altered  by  that  statute,  and,  in  cases  before  the  sheriff,  by 
the  3  &  4  Will.  4,  c.  42,  s.  18,  which  gives  the  power  of 
signing  judgment  immediately  on  the  return  of  the  writ 
of  trial. 

Per  Curiam. — It  is  clear  that  if  this  had  been  a  case  at 
Nisi  Prius,  the  defendant  would  not  have  been  too  late  to 
enter  a  suggestion  on  the  roll;  and  writs  of  trial  must 

(a)  1  C.  &  M.  219;  1  Dowl.  P.  C.  598.     (6)  2  Dowl.  P.  C.  693. 
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Bteek.  of  Pkat,  stand  in  this  respect  on  the  same  footing  as  canses  tried 
1839  ... 

at  Nisi  Prius.     Baddley  v.  OUver  shews  that  the  suggestion 

may  be  made  even  after  judgment  has  been  signed  and 

execution  issued  on  a  Judge's  order.     The  rule  must  be 

absohite. 

Rule  absolute. 


In  the  Matter  of  Otho  Manners. 


A 


A  party  who  ^  SPECIAL  writ  of  capias  utlagatum  had  issued  out  of 

an  inquUidon  this  Court^  directed  to  the  sheri£f  of  Yorkshire^  command- 

which  haibeen  ^S  ^^^  ^^  inquire of  the  goods  and  lands  of  the  defendant. 

"^"J?*  '  f  A  ^^'^  inquisition  having  been  made^  the  writ  and  inquisition 

aueen's  Re-  were  duly  returned,    and  carried  into   the  office   of  the 

must  be  in- '  Quecu's  Remembrancer  of  the  Court  of  Exchequer. 

o?^ihe*^onr"*  On  a  former  day  in  this  term,  Cresswell  ^ndi  Hoggins,  on 

cierki,  and  not  the  part  of  different  mortgagees,  obtained  rules  to  shew 

by  an  attorney  *  .  . 

of  this  Court,      causc  why  those  parties  respectively  should  not  be  at  liberty 

to  traverse  the  inquisition,  or  why  it  should  not  be  quashed. 
The  affidavits  in  support  of  the  rules  were  intitled  ^'  In 
the  Exchequer  of  Pleas,'^  and  the  counsel  received  their 
instructions  from  attorneys  of  this  Court. 

Wightman  now  shewed  cause,  and  objected  that  the  affi- 
davits ought  to  have  been  intitled  "  In  the  Office  of  the 
Queen's  Remembrancer  of  the  Court  of  Exchequer,^'  and 
that  the  counsel  in  support  of  the  rule  ought  to  have  been 
instructed  by  one  of  the  sworn  clerks.  He  cited  Man- 
ning's Practice  of  the  Court  of  Exchequer,  p.  96,  where 
it  is  said,  '^  The  claim  is  entered  in  the  Court  into  which 
the  inquisition  is  returned,  which  in  modem  times  is  usually 
the  Court  of  Exchequer;  and  though  a  common  law  pro- 
ceeding, the  traverse  is  taken  in  the  Remembrancer's 
office,  on  the  equity  side  of  the  Exchequer,  from  which 
extents  commonly  issue." 
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Peb  Curiam. — ^This  objection  must  prevail.     The  in-  Bxeh,  of  PUtUt 
quisition  having  been  carried  into  the  oflSce  of  the  Queen's     ^  ^^'   . 
Dftemembrancer,  a  party  who  seeks  to  traverse  it  cannot  be  ^^  '• 

MM  A  «.w  «•  *•  SI 

lieard^  unless  he  is  instructed  by  one  of  the  sworn  clerks. 
The  opening  of  this  Court  took  place  only  in  respect  of 
^e  law,  not  the  revenue  side  of  the  Court.  The  present 
Tule  is  therefore  a  nullity,  and  must  be  allowed  to  expire. 


Manners. 


Speck  v.  Phillips. 

Assumpsit. — The   declaration   stated,   that  in   con-  Where  a  de- 

sideration  that  the  plaintiff  would  enter  the  service  of  the  only**  plea 

defendant  for  one  year,  at  a  certain  salary,  the  defendant  J?**^^^2ff^ 

promised  to  employ  him :  and  averred,  that  the  plaintiff  "ff^^t  to  recorer, 

did  enter  into  the  defendant's  service,  and  that  the  de-  &cts  which 

fisndant,  before  the  expiration  of  the  year,  wrongfully  dis-  Jo^uie  acdon" 

charged  him  from  his  service.  *?  "***  *^™'?" 

^  sible  in  mid- 

The  defendant  pleaded  payment  into  court  of  the  sum  gation  of  da- 

of  5/.  5«.,  and  that  the  plaintiff  had  not  sustained  damages  ™1rhm,  where 

to  a  greater  amount  than  that  sum.    Replication,  that  the  wronafSiy'dig! 

plaintiff  had  sustained  damages  to  a  greater  amount  than  c^«rging  (>>• 

,  .,  ^     ,  plaintiff  from 

the  said  sum  of  5/.  bs.  the  defendant's 

service,  the 
defendant 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle-  ji"^*„7i]|^ 
aex  Sittings  in  Michaelmas  Term,   the   plaintiff  having  money  into 
proved  that  he  was  discharged  during  the  year,  and  with-  prove,  in  miti- 
out  any  notice,  the  defendant's  counsel  tendered  evidence  mi^i,*tha*he 
to  shew  that  the  defendant  had  discharged  the  plaintiff  on  ^jjjjj^^**'' 
a  Saturday  evening  on  the  ground  of  drunkenness,  and  miiconduct 
that  on  the  Monday  following  he  refused  to  return  to  his 
service.    The  plaintiff's  counsel  objected  to  this  evidence, 
contending  that  the  defendant  could  not  prove,  even  in 
mitigation  of  damages,  facts  which  might  have  been  pleaded 
in  bar  to  the  action ;  and  the  learned  Judge  being  of  that 
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SMk.  rf  PUoi,  opinion,  rejected  the  evidence,  and  the  plaintiff  had  a 
^  verdict. 

Speck 

V. 

Phillips.  Hwmfrey  having  obtained  a  role  nisi  for  a  new  trial,  on 

the  ground  that  this  evidence  onght  to  have  been  received, 

EtU  and  Thomas  now  shewed  cause. — ^This  evidence  was 
inadmissible,  even  for  the  purpose  of  reducing  the  damages. 
It  is  admitted  on  this  record  that  the  discharge  was  wrong- 
ful, and  the  only  question  is  as  to  the  amount  of  damages ; 
but  the  defendant  now  seeks  to  shew,  in  reduction  of  the 
damages,  facts  which  would  shew  that  the  discharge  was 
lawful.  That  which  is  admitted  of  record  between  the 
parties  cannot  be  denied  in  evidence  by  either  of  them. 
Such  a  course  would  be  most  unfair  to  the  plaintiff,  who 
assumes  the  fact  of  his  wrongful  discharge  to  be  admitted, 
and  prepares  no  evidence  on  that  point.  On  this  principle 
it  is,  that,  in  an  action  for  libel,  if  not  guilty  only  be 
pleaded,  the  defendant  cannot  prove  the  truth  of  the  libel, 
even  in  mitigation  of  damages.  [Alderson,  B. — That  is 
not  so  strong  a  case  as  this,  because  there  is  nothing  con- 
tradictory to  the  proposed  defence  upon  the  record.  In 
trover  for  a  horse,  and  the  only  plea  not  guilty,  can  the 
defendant  shew,  in  mitigation  of  damages,  that  it  is  not 
the  plaintiff's?] 

Piatt  and  Humfrey,  contra. — ^The  same  evidence  was 
admissible  under  this  issue  as  would  have  been  admissible 
upon  a  writ  of  inquiry,  after  judgment  by  default.  This 
was  a  mere  inquiry  of  damages.  Before  the  new  rules, 
even  payment  of  the  debt  could  be  given  in  evidence  on  a 
writ  of  inquiry,  to  reduce  the  amount  to  nominal  damages. 
It  is  said  the  plaintiff  does  not  come  prepared  to  meet  this 
defence;  but  is  it  possible  that  the  party  is  not  prepared 
to  prove  all  the  circumstances  attending  his  discharge? 
The  whole  question  in  the  cause  is,  under  what  circum- 
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stances  he  was  discharged,  and  what  damages  he  is  entitled  Bxek.  of  PUat, 
to  for  it.  The  defendant,  although  he  admits  some  wrong 
done,  is  surely  entitled  to  shew  that  the  greater  part  of 
the  injury  of  wliich  the  plaintiff  complains  was  brought 
upon  him  by  his  own  act.  Suppose  he  had  gone  imme- 
diately and  obtained  another  service,  could  not  that  have 
been  given  in  evidence  on  this  issue?  The  defendant 
was  ready  on  the  Monday  to  give  him  that  very  advantage 
of  which  he  complains  that  he  was  deprived.  A  judgment 
by  default  only  admits  a  right  of  action  to  some  amount, 
and  the  circumstances  attending  the  transaction  are  proper 
to  be  shewn  in  order  to  ascertain  the  real  amount  to  which 
the  plaintiff  is  entitled.  But  further,  the  misconduct  al- 
leged against  the  plaintiff  might  not  have  turned  out  to  be 
such  as  to  be  a  bar  to  the  action :  it  might  not  be  suffi- 
cient misconduct  to  justify  his  dismissal,  and  yet  such  as  to 
disentitle  him  from  recovering  the  whole  amount  claimed* 
[Alderson,  B. — Is  not  the  loss  which  the  plaintiff  sustains 
the  same,  whether  it  has  arisen  from  one  cause  or  another  ?] 
Not  as  against  the  defendant.  K  the  misconduct  proved 
amount  to  all  but  a  justification,  can  it  be  said  the  plaintiff 
is  entitled  to  the  same  damages? 

Lord  Abinger,  C.  B. — It  is  a  principle  as  old  as  my 
recollection  of  Westminster  Hall,  that  matter  of  justifi- 
cation cannot  be  given  in  evidence  in  an  action,  in  order 
to  mitigate  the  damages.  In  an  action  of  assault  against 
the  sheriff,  if  he  pleads  not  guilty  only,  he  cannot  give 
evidence  of  his  writ  in  mitigation  of  damages.  The  case 
of  payment  was  the  only  exception  to  the  rule.  Now, 
this  evidence,  although  tendered  in  mitigation  of  damages, 
was  clearly  intended  to  shew  that  the  plaintiff  was  not  dis- 
charged except  for  drunkenness  j  and  that  would  have 
been  a  justifiable  ground  of  discharge.  I  did  not  refuse  to 
receive  any  evidence  that  the  defendant  himself  afterwards 
offered  to  employ  him ;  it  is  clear  that  would  have  been 
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RgfX  rf  Pittu,  admissible  in  mitigation  of  damages :  but  I  thought  that 
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the  proposed  evidence^  as  it  was  put^  amounted  to  a  justifi- 
cation^ and  was  therefore  not  admissible.  In  an  action  of 
assault^  could  the  defendant  prove,  in  mitigation  of  da- 
mages, under  not  guilty,  that  he  committed  the  assault 
under  fear  of  his  life  ?  If  the  plaintiff  had  had  notice  of 
this  defence  by  a  plea  of  justification,  he  might  have  had  a 
dozen  witnesses  to  disprove  the  drunkenness.  It  would 
be  most  unjust,  therefore,  to  admit  it. 

Alderson,  B. — I  am  also  of  opinion  that  there  is  no 
ground  for  a  new  trial.  The  question  is,  whether  it  is 
competent  to  the  defendant,  in  mitigation  of  damages,  to 
give  evidence  to  contradict  a  fact  admitted  on  the  record. 
If  it  were,  the  grossest  injustice  might  be  done ;  because 
the  other  party  does  not  of  course  come  prepared  to  prove 
the  &ct  so  admitted.  That  was  the  ground  on  which  the 
new  rule  was  made  as  to  pleading  payments  in  reduction 
of  damages :  otherwise,  if  the  defendant  had  a  case  of  false 
or  sham  payment,  he  had  only  to  plead  the  general  issue, 
and  losing  the  costs  of  that  issue,  if  the  sum  in  dispute 
were  of  sufficient  amount  to  induce  him  to  do  so,  he  might 
succeed  by  his  evidence  of  payment  in  reducing  the  claim 
to  nominal  damages.  But  here  the  defendant  seeks  to  go 
a  step  further.  The  proof  of  payment  contradicts  no  fact 
averred  in  the  declaration ;  but  here  he  is  seeking  to  give 
evidence  to  contradict  a  fact  specifically  averred  in  the  de- 
claration, and  admitted  by  the  plea.  That  which  the  plain- 
tiff has  lost  by  his  dismissal  is  precisely  the  same,  whether 
lost  by  one  cause  or  the  other :  if  by  a  justifiable  cause,  he 
is  entitled  to  no  damages;  if  by  an  unjustifiable  cause, 
how  can  the  defendant  shew  that  what  he  has  lost  is  of  less 
value  to  him  ?  The  thing  lost  is  the  same— it  is  the  value 
of  his  opportunity  of  being  employed  if  he  conducts  him- 
self properly.  An  offer  to  employ  him  afterwards  by  a 
third  party  might  well  be  given  in  evidence  in  mitigation 
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of  damages;  so  also  an  offer  by  the  defendant  himself ;  and  Exch.  of  Pkat, 
that  he  loses  such  situation  by  his  own  misconduct  and 
folly ;  because  thereby  he  increases  the  damage  necessarily 
produced  by  the  wrong  of  the  other  party. 

GuBNET^  B. — I  am  of  the  same  opinion.  It  is  clear  the 
evidence  was  offered  to  shew  that  there  was  no  lawful  dis- 
charge of  the  plaintiff;  and  I  think  it  was  not  competent 
to  the  defendant  to  do  so  on  this  record. 


Maule^  B. — ^I  am  of  the  same  opmion.  No  question 
was  made  that  the  plaintiff  was  wrongfully  discharged; 
and  I  think  it  was  not  competent  to  the  defendant  to  give 
evidence  to  negative  that  which  is  admitted  by  the  plea. 
K  it  were,  the  consequence  would  follow,  that  no  defendant 
would  ever  plead  specially ;  he  would  pay  a  shilling  into 
court,  and  set  up  as  many  defences  as  he  pleased,  and,  suc- 
ceeding on  any  one  of  them,  would  get  a  verdict  and  his 
costs.  This  would  be  setting  aside  not  only  the  new  rules, 
but  all  the  old  rules  which  require  special  pleading  in 
actions  of  this  nature.  I  think,  therefore,  that  the  evidence 
was  properly  rejected,  and  the  rule  must  be  discharged. 

Rule  discharged. 


TOLLIT  V.  ShERSTONE. 

IjASE. — ^The  declaration  stated,  that  whereas  heretofore,  A  deciaraiion 

to  wit,  &c.,  a  certain  person,  to  wit,  John  Young  the  that  j.  y.  deli- 
vered to  the 
defendant,  a  livery  stable  keeper,  a  horse  of  the  plaintiff  to  be  kept  by  him  for  J  Y.,  and  to 
be  delivered  upon  the  request  of  J.  Y.  on  satisfaction  of  the  defendant's  demands;  and  it 
thereupon  became  and  was  the  duty  of  the  defendant,  on  being  paid  his  demand  in  respect 
ofithe  horse,  to  re-deliver  it  on  the  request  of  J.  Y. :  Averment,  that  J.  Y.  requested  the  defend- 
ant to  deliver  the  horse  to  the  plaintiff,  and  the  plaintiff  then  paid  the  defendant  all  his  de- 
mands in  respect  of  the  horse :  yet  the  defendant  did  not,  when  so  requested,  deliver  the 
horse  to  the  plaintiff,  but  wrongfully  kept  and  detained  him,  whereby  the  plaintiff  lost  the 
profit  arising  from  the  possession  and  employment  of  the  horse : — Held,  on  motion  in  arrest  of 
judgment,  that  the  count  was  bad,  as  not  shewing  any  duty  in  the  defendant  to  re- deliver  the 
horse  to  the  plaintiff;  and  that  it  could  not  be  supported  as  an  informal  count  in  trover,  the 
detention  under  such  circumstances  not  amounting  to  a  conversion. 

VOL.  V.  X  M.  W. 
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jBjfc*.  of  PUas,  younger,  at  the  request  of  the  defendant,  caused  to  be 
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^  '   >    delivered  to  the  defendant,  being  a  livery  stable  keeper,  a 
ToLLiT       certain  horse  of  the  plaintiff  of  great  value,  to  wit,  &c.,  to 
Sherb'tone.    be  taken  care  of  and  safely  kept  by  the  defendant  for  the 
said  John  Young  the  younger,  for  certain  reward  to  the 
defendant  in  that  behalf,  and  to  be  dehvered  by  the  de- 
fendant upon  the  request  of  the  said  John  Young  the 
younger,  on  satisfaction  of  all  claims  or  demands  of  the 
defendant  in  respect  of  the  said  horse ;  and  it  thereupon 
then  became  and  was  the  duty  of  the  defendant,  as  such 
livery  stable  keeper  as  aforesaid,  to  re-dehver  the  said 
horse  upon  the  request  of  the  said  John  Young  the  younger, 
upon  being  paid  and  satisfied  all  his  claims  and  demands 
in  respect  of  the  said  horse :  and  the  plaintiff  further  says, 
that  afterwards,  to  wit,  &c.,   the  said  John  Young  the 
younger  requested  the  defendant  to  dehver  the  said  horse 
to  the  plaintiff,  and  the  plaintiff  then  paid  to  the  defend- 
ant all  his   claims  and  demands  in  respect  of  the  said 
horse,  to  wit,  the  simi  of  21.  4a.,  and  then  requested  the 
defendant  to  dehver  to  him  the  said  horse :  yet  the  de- 
fendant, not  regarding  his  said  duty  in  that  behalf,  did 
not  nor  would,   when  so  requested  as  aforesaid,  deliver 
the  said  horse  to  the  plaintiff,  but,  on  the  contrary  there- 
of, wrongfully  kept  and  detained  the  said  horse  from  the 
plaintiff  for  a  long  space  of  time,  to  wit,  for  the  space  of 
four  weeks  next  following ;  by  means  whereof  the  plain- 
tiff, for  and  during  all  that  time,  lost  and  was  deprived 
of  the  use,  profit,  and  advantage  which  he  otherwise  would 
have  derived  from  the  possession  and  employment  of  the 
said  horse,  and  also  was  hindered  and  prevented  from  ap- 
plying his  care,  diligence,  and  attendance  in  and  about 
the  treatment  of  his  said  horse,  and  the  said  horse  for  the 
want  thereof  became  and  was  lame  and  disordered,  and 
much  injured  and  lessened  in  value,  to  the  damage  &c. 
Pleas,  not  guilty,  and  that  the  horse  was  not  the  plaintiff^s ; 
on  which  issues  were  joined.    At  the  trial  before  Lord 
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AHnger,  C.  B.,  at  the  London  Sittings  after  Hilary  Term,  Exch.  of  pieat, 
the  jury  found  a  verdict  for  the  plaintiff,  damages  15/.         ^   ^      ^ 

In  the  following  term,  Kelly  obtained  a  rule  to  shew       Tollit 
cause  why  the  judgment  should  not  be  arrested,  on  the    sherstone. 
ground  that  the  declaration  disclosed  no  right  of  action  in 
the  plaintiff,  the  right  of  possession  of  the  horse  appearing 
on  the  face  of  it  to  be  in  Young. 

TT^esiffer  and  C.  Wilson  now  shewed  cause. — ^This  count 
may  be  supported  after  verdict,  as  an  informal  coimt  in 
trover.  It  alleges  that  the  horse  was  the  plaintiff ^s ;  that  he 
was  entitled  to  the  possession  of  it;  that  the  defendant 
wrongftdly  detained  it  from  the  plaintiff  after  demand,  and 
a  damage  to  the  plaintiff  by  reason  of  such  detainer ;  and 
although  it  does  not  in  terms  allege  a  conversion,  that  is 
not  of  the  essence  of  a  count  in  trover,  at  least  after  ver- 
dict. A  wrongful  detainer  is  in  effect  a  conversion.  Simith 
V.  Goodwin  (a)  is  a  strong  authority  in  support  of  this  view. 
There  the  declaration  contained  six  counts  in  case;  the 
seventh  count  then  charged  that  the  defendants  took  and 
distrained  for  rent  the  goods  of  the  plaintiff,  of  more  than 
sufScient  value  to  satisfy  the  rent  and  costs,  and  then 
voluntarily  abandoned  the  same,  and  afterwards  wrong- 
ftilly  and  vexatiously  again  took  and  distrained  the  same 
goods  for  the  same  rent,  and  reftised  to  return  the  same, 
and  converted  them  to  their  own  use.  It  was  held  that 
this  was  an  informal  count  in  trover,  and  well  joined  with 
the  other  counts.  Suppose  the  horse  had  been  the  pro- 
perty of  Young,  and  he  had  given  it  to  the  plaintiff,  who 
thereupon  demanded  it  from  the  defendant;  Hudson  v. 
Hudson  (b)  is  a  direct  authority  to  shew  that  in  such  case 
the  phdntiff  might  have  maintained  trover  on  a  reftisal  to 
deliver  it  to  him.  The  case  oi Irons  v.  SnuUlpiece  (c),  where 
it  was  held  that  chattels  do  not  pass  by  a  verbal  gift  with- 

(a)  4  B.  &  Adol.  413 ;  1  Nev.  &  (6)  Latch,  214. 

M.  371.  (e)  2  B.  &  Aid.  551. 
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Exeh,  of  Pleat,  out  delivery,  may  be  supposed  to  have  shaken  the  autho- 
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'   >     rity  of  Htidson  v.  Huckon:  but  the  latter  case  was  not  there 

ToLLiT        cited,  and  in  2  Williams's  Saunders,  47  a,  n.  (rf),   the 
9, 

Sberbtone.  learned  editors  observe  upon  that  circumstance,  and  inti- 
mate that  '^  it  does  not  follow  that  the  case  of  Hudson  v. 
Hudson  is  overruled,  for  it  may  still  be  held  that  a  donee  by 
a  parol  gift  acquires  such  a  special  property  as  to  be  able 
to  maintain  an  action  against  a  mere  wrong-doer,  though 
the  donor  may  resume  the  thing  given/'  This  is  even  a 
stronger  case ;  because  here  it  is  admitted  that  the  general 
property  in  the  horse  was  in  the  plaintiff,  and  that  he  had 
satisfied  all  the  defendant's  demand.  [Lord  AbingeTy  C.  B. — 
Are  not  all  the  allegations  of  this  declaration  consistent  with 
the  fact  that  Young's  order  to  deliver  the  horse  was  an  order 
to  dehver  him  to  the  plaintiff  as  his,  Yoimg's,  agent? 
If  so,  how  can  any  duty  result  to  anybody  but  Young?] 
There  was  a  duty  resulting  to  both  parties,  the  plaintiff 
and  Young,  and  either  might  bring  the  action:  BeU  v. 
Chaplain  (a),  Fleuellen  v.  Wray  (A).  [Alderson,  B. — There 
all  the  parties  agreed  to  the  contract.  The  person  suing 
I  for  a  breach  of  duty  arising  out  of  a  contract,  must  be  a 
I  party  to  the  contract.  Here  the  defendant  is  no  party  to 
any  contract  to  re-deliver  to  the  plaintiff;  the  duty  arising 
out  of  the  original  contract  is  to  re-deliver  to  Young  or  his 
order.]  Then  the  order  being  given  to  deliver  to  the 
plaintiff,  he  becomes  in  law  a  party  to  the  contract  by  pay- 
ment  of  the  defendant's  demand,  and  so  the  duty  results  to 
him.  After  such  payment,  and  demand  of  the  chattel,  the 
order  was  not  revocable  by  Young.  The  rule  of  law  is, 
that  the  judgment  shall  not  be  arrested,  if  there  be  any 
possible  case  in  which  the  declaration  will  be  good.  It  is 
said  the  plaintiff  may  be  only  Young's  agent ;  but  it  is 
equally  consistent  with  the  declaration  that  the  plaintiff  is 
the  owner,  and  that  Young  had  the  possession  of  the  horse 

(a)  Hardr.  321.  (6)  1  Bulstr.  6S. 
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for  a  temporary  purpose  only,  and  retnmed  it  to  the  plain-  Exeh,  of  PUoi, 
as  as  owner :  and  there  are  circiunstances  leading  to  that     v     ^'   . 
view  of  the  case ;  viz.  that  it  appears  the  plaintiff  paid  the        Tollit 
charges  for  keep,  and  that  it  is  alleged  that  the  plaintiff     shbrstonb. 
lost  the  profit  to  be  derived  irom  the  employment  of  the 
horse.  [-Sfawfe,  B. — For  aught  that  appears  on  this  declar- 
ation, the  defendant  had  no  notice  of  the  plaintiff's  pro- 
perty in  the  horse.]     Baiowledge  that  the  property  was  the 
plaintiff's  is  not  an  essential  ingredient  in  an  action  of 
tort;  if  a  party  deals  with  property  not  his  own,  he  is 
liable  to  the  true  owner,  whoever  he  may  turn  out  to  be : 
Glasspoole  v.  Young  (a).  Garland  v.  Carlisle  (6).     [Maule,  B. 
-Is  a  simple  detainer  and  non-deUvery  on  request,  with- 
out  notice  that  the  chattel  belongs  to  the  party  demanding 
it,  a  conversion?]     The  averment  here  is  of  a  wrongful  de- 
tainer.    [-Sfottfe,  B. — ^That  may  be  in  breach  of  the  defend- 
ant's contract  with  Young.]     The  plaintiff  has  a  right  of 
action  independent  of  any  contract,  because  it  is  his  horse, 
and  the  defendant  shews  no  excuse  for  detaining  it. 

Kelly ^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abingeb,  C.  B. — ^I  was  at  first  disposed  to  think 
that  this  might  be  treated  as  an  informal  count  in  trover, 
in  which  case  it  would  have  been  sufficient  to  sustain  the 
verdict ;  but  on  consideration,  I  think  it  cannot  be  treated 
as  such.  The  declaration  alleges  the  contract  as  a  con- 
tract by  the  defendant  with  Young,  and  as  shewing  the 
existence  of  a  special  property  in  Young,  consistent  with 
the  general  property  in  the  plaintiff:  if  it  do  not,  the  plea 
denying  the  plaintiff's  property  could  not  be  sustained.  K 
the  count  did  not  shew  the  existence  of  Young's  interest, 
it  might  be  a  sufficient  count  in  trover,  after  verdict,  as 

(a)  9B.&Cr.697;  4  Man.  &  (6)  4BiDg.N.C.7;  SM.&W. 

R.533.  152. 
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Etch,  of  PUoi,  only  shewing  more  fully  the  special  circumstances  under 
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'  ^  which  the  horse  came  to  the  hands  of  the  defendant ;  and 
ToLLiT  his  refusal  to  deliver  it  on  the  plaintiff^s  request  might  be 
Sheestomb.  a  sufficient  conversion.  But  here  the  plaintiff  admits  that 
Young  had  a  certain  interest  in  the  horse,  which  authorized 
him  to  make  a  contract  with  the  defendant :  the  defendant 
is  in  possession  imder  Young,  and  there  is  no  averment  ef 
notice  to  him  that  the  horse  is  the  plaintiff's.  Can  we 
then,  upon  this  count  as  it  stands,  infer  that  the  refusal  to 
deliver  amounts  to  a  conversion?  We  must  take  it  on  the 
face  of  the  count,  that  the  plaintiff  is  a  stranger  to  the 
defendant :  if  so,  the  question  is,  whether  the  demand  by 
the  plaintiff  is  of  itself  a  sufficient  allegation  that  Young's 
interest  is  at  an  end.  I  think  not :  because  it  is  quite  con- 
sistent that  the  plaintiff  might  go  to  demand  the  horae  as 
Young's  agent,  and  that  the  interest  of  the  latter  had  not 
been  in  any  way  determined.  Then  as  the  declaration 
recognises  such  an  interest  in  Yoimg  as  enabled  him  to 
make  a  lawful  contract  vrith  the  defendant,  and  there  is 
nothing  to  shew  the  determination  of  that  interest,  we  must 
take  the  wrong  to  be  done  to  Young,  and  not  to  the  plaintiff. 
Then,  if  the  count  be  not  maintainable  as  a  count  in  trover, 
is  it  so  on  the  ground  of  a  duty  resulting  to  the  plaintiff? 
In  the  cases  cited  by  Mr.  Thesiger,  the  persons  claiming- 
were  parties  to  the  original  contract;  but  here  the  only 
contract  of  the  defendant  was  with  Young,  and  the  order 
by  him  was,  for  aught  that  appears,  to  deliver  to  the  plain- 
tiff as  his  agent,  and  the  detention  was  from  him :  there  ii^ 
therefore,  no  breach  of  duty  to  anybody  but  Young. 

Alderson,  B. — ^I  am  of  the  same  opinion.  Treating  it 
as  a  coimt  in  trover,  the  defect  is,  that  there  is  no  sufficient 
allegation  of  a  conversion,  but  at  most  an  allegation  whence 
the  jury  might  infer  a  conversion;  viz.  a  request  to  de- 
liver, non-delivery,  and  a  detainer.     That  is  not  sufficient 
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in  a  count  in  trover.    As  to  the  other  point,  I  think  the  Exeh,  of  Pieat, 
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only  duty  stated  is  a  duty  resulting  to  Young,  and  that  it  '  ^ 

does  not  extend  to  the  plaintiff.  Tollit 


9. 

Sherbtone. 


Gurnet,  B.,  concurred. 

Maule,  B. — ^It  is  clear  that  an  action  of  contract  can- 
not be  maintained  by  a  person  who  is  not  a  party  to  the 
contract ;  and  the  same  principle  extends  to  an  action  of 
tort  arising  out  of  a  contract.  With  respect  to  the  other 
point,  the  refusal  to  deliver,  and  subsequent  detention, 
do  not  necessarily  amoimt  to  a  conversion,  or  to  any  wrong 
for  which  an  action  can  be  maintained.  When  the  party 
merely  keeps  and  detains  the  chattel,  without  any  know- 
ledge that  it  belongs  to  the  other  party,  that,  I  think,  is  no 
wrong  which  gives  any  ground  of  action. 

Rule  absolute. 


COLLINOBOURNE   V.  MaNTELL. 

UEBT  for  work  and  labour,  and  materials,  with  a  count  To  an  action  of 
for  an  account  stated.     Plea,  as  to  the  first  coimt  of  the  and  iabour*and 
declaration,  except  as  to  the  sum  of  1/.,  parcel  &c.,  that  S*/f^^*Jant  ** 
before  the  commencement  of  this  suit,  and  before  the  pleaded  that  he 

was  indebted  to 

making  of  the  agreement  hereinafter  mentioned,  the  de-  the  plaintiff  in 
fendant  was  indebted  to  the  plaintiff  in  the  sum  of  11/.  6*.  ^nd  laboured 
for  work  before  that  time  done,  and  materials  for  the  same  ."**^«"f]'»  '*  «nd 

'  It  was  there* 

provided,  by  the  plaintiff  for  the  defendant  at  his  request;  upon  agreed 
and  it  was  thereupon  agreed  between  the  plaintiff  and  the  plaintiff  and 
defendant,  that  the  plaintiff  should  lay  a  malt-house  floor  fhc'^piltntiff^'"' 
at  21.  lOtf.  per  square  yard,  and  should  find  all  materials  '^ouid  lay  a 

'^         ^  ^        '  malt-hou«e 

floor  for  the 
defendant  at  a  certain  price,  and  that  the  plaintiff  should  take  for  the  work  that  had  been  done 
by  the  plaintiff  for  the  defendant,  and  also  for  the  laying  of  the  floor,  in  malt  and  beer;  and  the 
defendant  averred,  that  the  plaintiff  did  lay  the  floor  in  pursuance  of  the  agreement,  and  that 
he,  the  defendant,  had  always  been  ready  and  willing  to  perform  his  part  of  the  agreement ; 
and  alleged  the  identity  of  the  work  to  which  the  agreement  applied,  with  that  for  which  the 
action  was  brought : — Heid,  that  the  plea  waa  bad ;  for  that,  as  to  the  work  previously  done,  it 
WM  a  plea  of  accord  without  satisfaction ;  and  as  to  the  other,  it  amoanted  to  the  general  issue. 
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Bxeh,  of  Pleat,  for  the  same,  for  the  defendant,  and  that  he,  the  plaintifiF, 
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should  take  for  the  work  that  had  been  done  by  the  plain- 
tifF  for  the  defendant  as  aforesaid,  and  also  for  the  laying 
the  said  malt-house  floor  pursuant  to  the  said  agreement, 
and  for  all  materials  found  in  or  about  the  said  work,  one 
half  the  value  thereof  in  malt,  and  the  other  half  in  beer, 
in  good  articles,  at  the  usual  prices.  The  plea  then  averred, 
that  the  plaintiff  did,  in  pursuance  of  the  said  agreement, 
lay  the  said  malt-house  floor,  and  find  certain  materials 
necessary  for  that  purpose ;  and  that  the  work  in  the  first 
count  of  the  declaration  alleged  to  have  been  done,  and 
the  materials  alleged  to  have  been  provided,  (except  so  £eur 
as  the  same  relates  to  the  said  sum  of  1/.),  are  the  work 
done,  and  materials  for  the  same  provided,  previous  to  and 
in  pursuance  of  the  said  agreement  hereinbefore  men- 
tioned ;  and  that  he,  the  defendant,  jfrom  the  time  of  the 
making  of  the  said  agreement  hitherto,  hath  always  been 
ready  and  willing  to  perform  the  said  agreement,  and  hath 
always  been  ready  and  willing  to  deliver  malt  and  beer,  in 
good  articles,  at  the  usual  prices,  in  satisfaction  and  dis- 
charge of  the  said  work  and  materials,  for  which  the  plaintiff 
agreed  to  take  malt  and  beer  as  aforesaid. — ^Verification. 

A  similar  plea  was  also  pleaded  as  to  19/.  9s.  Zd.,  the 
amoimt  claimed  for  the  laying  of  the  malt-house  floor,  Sec. 

Special  demurrer,  assigning  for  causes,  that  the  plea 
admits  that  the  defendant  was  and  is  indebted  to  the  plain- 
tiff in  the  sum  of  11/.  6^.,  and  does  not  shew  that  the  same 
is  satisfied  or  discharged;  and  the  facts  set  forth  in  the 
plea  amount  to  a  meve  accord  or  agreement  to  satisfy  the 
said  sum  of  11/.  6^.,  which,  in  law,  is  no  answer  or  defence 
to  the  same ;  and  also,  that  as  to  the  residue  of  the  debt 
in  the  first  count  mentioned,  and  to  which  the  plea  is 
pleaded,  the  facts  stated  therein  merely  amount  to  the 
general  issue,  and  argumentatively  deny  the  existence  of 
the  said  residue  of  the  debt,  and  give  the  plaintiff  no  colour 
to  maintain  his  action  in  respect  of  such  residue,  &c. 

Joinder  in  demurrer. 
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Colling- 

BOURNE 

9. 

Mantell. 


F)rancillon,  in  support  of  the  demurrer. — ^This  plea  merely  Bxch.  of  pimu, 
amounts  to  an  aceord  without  satisfaction.  In  Allies  v. 
Probyn  {a),  a  plea  to  a  declaration  in  assumpsit^  that  the 
plaintiJSs  agreed^  in  consideration  that  the  defendant  would 
secure  a  certain  portion  of  the  debt  by  executing  a  mort- 
gage of  certain  premises  when  called  upon  to  do  so>  the 
amount  to  carry  interest  and  be  payable  by  certain 
instalments^  that  no  proceedings  should  be  instituted 
against  the  defendant  for  that  amount^  imtil  default  was 
made  in  payment  of  the  instalments,  with  an  ayerment 
that  the  defendant  had  always  been  ready  to  execute  the 
mortgage,  but  had  never  been  called  upon  to  do  so, — ^was 
held  bad  on  general  demurrer,  as  being  a  plea  of  accord 
without  satisfaction.  This  case  falls  within  the  same  prin- 
ciple. The  agreement  of  the  plaintiff  to  take  out  the  debt 
in  malt  and  beer  was  merely  nudum  pactum:  Wray  v. 
Milestone  {b), — ^The  Court  then  called  upon 


2>.  Whailey  to  support  the  plea. — ^This  is  not  put  as  a 
plea  of  accord  and  satisfaction.  A  new  consideration  is 
shewn  here,  which  distinguishes  it  from  the  cases  cited. 
Fresh  work  is  done  by  the  plaintiff  for  the  defendant,  and 
thereupon  the  latter  agrees  to  pay  for  that  work,  and  also 
for  the  work  previously  done,  in  a  particular  manner.  In 
Good  V.  Cheesman  (c),  an  agreement  between  a  debtor  and 
his  creditors  for  satisfaction  of  his  debts,  by  his  covenanting 
to  pay  two-thirds  of  his  annual  income  to  a  trustee  of  their 
nomination,  and  to  give  a  warrant  of  attorney  as  a  collateral 
security,  was  held,  though  not  strictljt  an  accord  and  satis- 
faction, to  be  a  good  defence  under  the  general  issue,  the 
debtor  appearing  to  have  been  always  willing  to  perform 
his  part  of  the  engagement,  although  the  creditors  had  not 
acted  upon  it.  There  Parke^  J.,  says :  "  I  think  that  a 
mutual  engagement  like  this,  with  an  immediate  remedy 

(a)  2  C,  M.  &  R.  408.  (b)  Ante,  p.  21. 

(c)  2  B.  &  Adol.  328. 
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&e*.  ^  pum,  given  for  nonperformance^  althongli  it  did  not  amount  to 
1839  o  A  «  ^ 

a  satisfaction,  was  in  the  nature  of  it,  and  a  sufficient  de- 
fence to  the  action/^  lAlderaon,  B. — ^What  do  you  say  as 
to  the  residue  beyond  the  11/.  6^.  ?  The  plea  is  no  answer 
to  the  declaration  unless  it  answers  all  the  plaintiff's  de- 
mand.] It  is  to  that  that  the  other  objection  is  directed, 
that  the  plea  amounts  to  the  general  issue.  But  this  being 
a  new  and  substituted  contract,  the  defendant  is  entitled 
to  plead  it  according  to  the  form  of  the  contract  itself. 
He  must  have  pleaded  it  as  to  part  of  the  demand,  although 
he  might  have  given  it  in  evidence  under  the  general  issue 
as  to  the  other  part.  A  party  is  not  boimd  to  sever,  in 
pleading,  a  contract  which  in  its  nature  is  entire.  The 
case,  therefore,  is  not  within  the  principle  that  a  plea  bad 
in  part  is  bad  in  toto. 


F^ancilkm,  in  reply. — This  plea  does  not  set  up  a  sub- 
stituted contract  for  new  consideration ;  it  alleges  no  con- 
sideration for  the  defendant's  employing  the  plaintiff  to  lay 
the  malt-house  floor ;  but  merely  states  that,  the  defendant 
being  indebted  in  11/.  6^.,  it  was  agreed  that  he  should 
pay  it  in  aparticular  manner ;  and  so  also  as  to  the  residue, 
that  it  was  agreed  that  the  plaintiff  should  lay  a  malt-house 
floor,  and  be  paid  for  that  in  a  particular  manner.  These 
are  two  distinct  and  different  contracts,  and  the  one  cannot 
be  made  part  of  the  consideration  for  the  other.  [Alder- 
son,  B. — As  to  the  latter,  the  plea  amounts  to  this — "  I  do 
not  owe  you  the  debt,  because  you  agreed  that  I  never 
should  owe  it  you  im  money.''  That  is  the  geneocal  issue 
beyond  all  doubt.] 


Lord  Abingxb,  C.  B. — ^This  plea  does  not  state  any  con- 
sideration, but  merely  the  fiact  of  an  agreement  that  the 
plaintiff  would  take  tbe  debt  in  malt  and  beer  if  the  defend- 
ant would  give  it  him  so.  It  does  not  state  that,  in  con- 
sideration of  the  defendant's  employing  the  plaintiff,  he 
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agreed  that  he  should  pay  him  the  amount  of  the  debt  in  £xeA.  vf  pum, 
a  particular  manner.    As  to  the  rest  of  the  demand^  the     ^    ^'   . 
plea  states  circumstances  which^  if  they  have  any  effect  at      Collino- 

BOU&NB 

all^  go  to  bar  the  plaintiff  ^s  claim  altogether.     Part  of  the  «. 

defence  is  accord  without  satisfaction,  and  the  other  part      ^antell. 
the  general  issue.     The  plea  is  therefore  bad,  and  our  judg- 
ment must  be  for  the  plaintiff. 

Alderson,  B.,  Gurney,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Pbrcival  V,  Cooke. 

X  HIS  was  an  action  of  assumpsit  against  the  defendant.  In  an  action 
an  attorney ;  he  pleaded  to  the  jurisdiction,  that  he  was  inferior  Courts 
and  is  an  attorney  of  the  Court  of  Queen's  Bench,  but  J«^^^  ^  f^ 
without  alleging  in  the  plea  that  he  was  not  an  attorney  of  ^  the  jimsdic- 

,.^  «.,,  ,,  ..-       tion,  that  he  is 

this  Court.     Special  demurrer  to  the  plea,  assigning  for  an  attorney  of 
cause  the  want  of  this  allegation,  and  joinder  in  demurrer.  J|*gtiif^^o<S^ 

without  an 

Peacock,  in  support  of  the  demurrer. — ^The  plea  is  bad,  hrunot an 
because  it  does  not  neeative  the  fact  of  the  defendant's  Ji,"**™®^  **OJ't 

^  Court  in  which 

being  an  attorney  of  this  Court.  Since  the  Uniformity  of  he  is  sued. 
Process  Act,  an  attorney  of  the  Court  of  Exchequer,  though 
he  be  also  an  attorney  of  the  Court  of  Queen's  Bench, 
may  be  sued  in  this  Court.  In  Lewis  y.  Kerr  (a),  the  plea 
accordingly  contained  the  allegation* that  the  defendant 
was  not  an  attorney  of  the  Court  of  Exchequer.  The 
defendant  ought  to  shew  clearly  and  by  distinct  averment 
that  this  Court  has  no  jurisdiction  over  him.  It  is  laid 
down  in  the  books  that  a  plea  in  abatement  ''  is  an  odious 
plea,  and  the  defendant  must  state  every  thing  that  can 

(o)  2  M.  &  W.  226. 
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Exeh.  of  Pleat,  oust  the  plaintiff  of  his  right  of  suing'/'    Casseres  v. 

1QQQ 

Bell  {a).  Thus,  in  a  plea  of  nonjoinder  of  other  defend- 
ants, the  plea  must  expressly  allege  that  they  are  alive ; 
whereas  in  other  cases  the  duration  of  life  would  be  pre- 
sumed; and  a  plea  in  bar,  of  nonjoinder  of  plaintiffs, 
need  not  aver  that  they  are  alive :  Cabell  y.  Vaughan  (i). 
[Aldersony  B. — That  is  because  otherwise  the  defendant 
does  not  give  the  plaintiff  a  better  writ.  Maide,  B. — Is 
not  this  the  old  form  of  such  a  plea  ?]  Before  the  Uni- 
formity of  Process  Act,  when  the  defendant  set  up  his  pri- 
vilege of  being  sued  in  his  own  Court,  and  by  bill,  he 
shewed  the  privilege  sufficiently  by  stating  that  he  was  an 
attorney  of  the  Court  of  Eing^s  Bench. 

Crompton,  contra. — ^The  old  form  of  pleading  is  not 
altered  by  the  Uniformity  of  Process  Act;  and  the  old 
precedents  clearly  shew  that  it  was  sufficient  to  give  the 
plaintiff  a  better  writ^  by  shewing  that  the  attorney  could 
be  sued  in  another  Court :  Camfield  v.  Warren  {c),  Barring^ 
ton's  case  (rf),  Levingston  v.  Crompton  (e),  Neve  v.  Nelson  (/). 
And  the  defendant  has  still  the  same  right  as  before 
the  statute,  to  set  up  his  privilege  of  attending  in  another 
Court;  the  old  precedents  are  therefore  still  applicable. 
If  the  defendant  were  bound  to  exclude  every  inference, 
the  replication  would  be  nothing  but  a  mere  simple 
traverse.  In  a  plea  of  infancy,  the  defendant  is  not 
bound  to  allege  that  the  goods  were  not  necessaries.  It  is 
sufficient  if  the  defendant  state  enough  to  give  the  plaintiff 
a  better  writ.  The  plaintiff  may  allege  in  his  replication 
the  fact  that  the  defendant  has  not  signed  the  roU  of  this 
Courts  if  the  fact  be  so. 

Lord  Abinoeb,  C.  B. — I  think  that,  upon  the  authorities^ 

(a)  8  T.  R.  167.  {d)  Hardr.  164. 

(6)  1  Saund.  291  b,  n.  4.  (e)  Styles,  359. 

(c)  1  Lutw.  639.  (/)  1  Keb.  256. 
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we  must  take  this  plea  to  be  good :  and  we  have  the  less  E*ch,  of  PUat, 

.  .  .  1839 

difficulty  in  so  construing  it^  because  if  the  plea  contained 

the  allegation  that  the  defendant  is  not  an  attorney  of  this 

Courts  and  issue  were  taken  upon  it^  the  judgment  for  the 

plaintiff  would  be  finals  and  the  defendant  would  be  barred 

from  every  defence.     If  the  fact  be  that  he  is,  the  plaintiff 

may  allege  it  in  his  replication. 

Aldebson,  B.,  Gukney,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  defendant. 


Evans  v,  Jones  and  Another. 
Debt  on  an  indenture,  dated  the  31st  of  August,  1887,  Debt  lies  on 

an  absolute 

made  between  Bobert  Roberts  of  the  first  part,  the  plain-  covenant  by 
tiff  of  the  second  part,  and  the  defendants  of  the  third  ^  ccrtain^day 
part,  whereby  the  defendants  covenanted,  promised,  and  ■ »"™  ce'^in 
agreed  with  the  plaintiff,  that  they,  the  defendants,  their  mortgage, 
executors,  &c.,  would  pay  to  the  plaintiff  the  sum  of  100/., 
with  lawful  interest  for  the  same,  on  the  31st  of  August 
then  next  ensuing,  without  any  deduction  or  abatement 
whatever.     Breach,  in  nonpayment  of  the  said  sum,  with 
interest. 

The  defendants,  in  their  plea,  craved  oyer  of  and  set  out 
the  indenture  of  the  31st  of  August,  1837.  It  recited, 
that  by  an  indenture  of  demise,  dated  the  4th  of  June, 
1836,  in  consideration  of  the  stmis  of  300/.  and  100/.  paid  to 
Bobert  Roberts  by  the  plaintiff,  Robert  Roberts  mort- 
gaged certain  leasehold  premises  to  the  plaintiff,  as  a 
security  for  the  re-payment  of  the  said  sums.  The  in- 
denture  then,  after  certain  covenants  of  Robert  Roberts, 
proceeded  thus : — "  And  for  the  still  more  effectually 
securing  the  said  sum  of  100/.  and  interest  to  the  said 
David  Evans  (the  plaintiff),  his  executors,  &c.,  they  the 
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B*dL  rf  Pleat,  said  John  Jones  and  Richard  Hughes  (the  defendants)  do 

^   ^^'  .     hereby^  for  themselves^  their  executors^   &c.,   covenant, 

Etams        promise,  and  agree  to  and  with  the  said  David  Evans,  his 

Jones.       executors,  &c.,  that  they  the  said  John  Jones  and  Richard 

Hughes,  their  executors,  &c.,  or  some  or  one  of  them, 

shall  and  will  well  and  truly  pay  or  cause  to  be  paid  to 

the  said  David  Evans,  his  executors,  &c.,  the  said  sum  of 

100/.,  with  lawful  interest  for  the  same,  at  or  upon  the 

81st  of  August  next  ensuing,  without  any  abatement  or 

deduction  whatsoever/^     The  plea  then  averred,  that  the 

defendants  were  liable  as  sureties  only  for  Robert  Roberts, 

and  not  as  principals. 

Special  demurrer,  and  joinder  in  demurrer. — ^The  point 
marked  for  argument  on  the  part  of  the  plaintiff  was,  that 
the  covenant  declared  on  beiag  an  absolute  covenant 
to  pay  the  amount  specified  therein  at  a  day  certain, 
the  matter  of  the  plea  was  no  answer  in  law  to  the 
declaration. 

J.  Henderson  appeared  in  support  of  the  demurrer ;  but 
the  Court  called  upon 

Crompton  to  support  the  plea. — ^This  is  a  merely  collateral 
engagement  by  the  defendants  to  pay  the  debt  of  Roberts, 
upon  which  debt  will  not  lie,  but  covenant  only.  [Lord 
Abtnger,  C.  B. — ^It  is  a  covenant  to  pay  a  smn  certain  on 
a  particular  day ;  if  pajrment  be  not  made  on  that  day,  it 
becomes  a  debt.]  The  same  reasoning  would  apply  to  an 
action  against  the  drawer  or  indorser  of  a  bill  of  exchange ; 
and  yet  the  authorities  are  strong  to  shew  that  debt 
cannot  be  maintained  in  such  case,  unless  where  there  is 
an  immediate  privity  between  the  parties^  Priddy  v. 
Henbrey  (a),  and  the  cases  there  cited.  A  covenant  to  pay 
the  debt  of  another  person  raises  not  a  debt,  but  only  a 

(a)  1  B.  &  Cr.  561 ;  3  D.  &  R.  166. 
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collateral  duty^  for  which  an  action  can  be  maintained  only  E*ch.  rf  PUat, 

1839 
on  the  covenant  itself:  Randall  v.  Rigby  (a).     This  is  a  '  ^ 

stronger  case  than  that,  because  here  the  principal  does        Evans 

not  join  in  the  covenant.  Jones. 

J.  Henderson. — This  case  is  altogether  distinguishable 
from  Randall  v.  Rigby.  There  was  there  a  rent  issuing  out 
of  land,  and  a  covenant  by  the  mortgagor  to  pay;  here 
there  is  merely  an  absolute  covenant  by  the  defendants 
that  they  or  one  of  them  will  pay.  In  Randall  v.  Rigby^ 
the  covenant  was,  in  effect,  that  the  annuity  should  be 
primarily  payable  out  of  the  land,  and  that  the  principal 
debtor  should  be  primarily  liable.  Here  there  is  no  ob- 
ligation on  the  alleged  principal  to  pay,  and  no  charge  on 
the  land.  It  is  not  even  alleged  that  the  deed  was  sealed 
by  Roberts.  It  is  a  mere  case  of  a  direct  covenant  by  A. 
to  pay  money,  which  it  is  alleged  has  been  lent  to  B. 

Lord  Abinoer,  C.  B. — ^I  think  this  case  is  distinguish- 
able from  Randall  v.  Rigby  \  indeed,  that  case  itself  dis- 
tinguishes this,  because  it  was  there  admitted  that  an  ab- 
solute covenant  to  pay  a  sum  certain  on  a  given  day  is  a 
good  foundation  for  an  action  of  debt.  It  is  quite  a  dif- 
ferent case  where  there  is  a  collateral  and  independent 
covenant  to  pay  the  debt  of  another  person  on  nonper- 
formance by  him — ^as  in  the  case  of  the  assignment  of  a 
lease,  alluded  to  in  Randall  v.  Rigby.  Here  the  defend- 
ants entered  into  an  absolute  covenant  to  pay  a  given  sum 
to  the  plaintiff  on  a  given  day,  and  therefore  became  his 
debtors  on  nonpayment. 

Alderson,  B.,  Gurnet,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  4  M.  &  W.  130. 
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Exeh.  of  Pleat, 
1839. 

Ba&ton  t?.  Brown. 

Under  the  plea  1  ROVER  for  a  pig. — Plea,  not  guilty.  At  the  trial 
troYeJ,^th^^  ^^^^^^  Williams,  J.,  at  the  late  Merionethshire  Assizes,  it 
fcndAnt  cannot   appeared  that  the  plaintiff,  who  was   absent  from  home^ 

set  up  an  abso-         * ,  .  . 

lute  property  having  sent  instructions  to  an  auctioneer  to  sell  by  auction 
the  c^uei/by  ^^  farming  stock,  fee,  at  his  residence  near  Tremadoc,  in 
^.  ^^  \**®  Merionethshire,  he  wrote  a  letter  to  his  housekeeper  there, 
though  the  only  fixing  Certain  prices  for  which  they  were  to  be  sold, 
conversion  is  a  amongst  which  the  price  of  4/.  was  assigned  to  the  pig  in 
^*fiiMjf  ^^^      question.     The  housekeeper,  who  could  not  read  English, 

on  the  day  before  the  sale,  took  the  letter  to  the  defend- 
ant's wife  to  read  for  her,  and  the  defendant  thereupon 
agreed  with  her  for  the  pig  at  that  price,  which  he  paid 
her,  and  obtained  possession  of  the  pig ;  but  whether  he 
took  it  away  did  not  appear.  On  the  following  day,  it  was 
found  that  the  pig  was  of  greater  value,  and  the  4/.  was 
tendered  back  to  the  defendant,  and  the  pig  demanded 
from  him,  but  he  refused  to  deliver  it.  Evidence  was 
given  to  shew  former  sales  by  the  housekeeper  of  live 
stock  belonging  to  the  plaintiff.  It  was  however  contended 
by  the  plaintiff's  counsel,  that  under  the  plea  of  not  guilty, 
the  defendant  could  not  set  up  a  sale  of  the  pig  to  him 
from  the  plaintiff.  The  learned  Judge  reserved  the  point, 
and  left  it  to  the  jury  to  say  whether  the  housekeeper  had 
authority  to  sell  the  pig  to  the  defendant.  The  jury  found 
for  the  defendant,  and  leave  was  thereupon  given  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  4/. 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  accordingly, 
citing  Stancliffe  v.  Hardwick  (a),  and  Vernon  v.  Shipton  (A). 

Welsby  now  shewed  cause. — ^The  defendant  is  entitled 
(a)  2  C,  M.  &  R.  1.  (b)  2  M.  &  W.  9. 


\ 
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to  retain  his  verdict.     The  question  in  this  case  appears  to  Bjcch.  of  pieat, 
be  that  which  was  expressly  reserved  for  future  consider-  '   . 

ation  in  the  cases  of  Stancliffe  v.  Hardtvick  and  Vernon  v.  Barton 
Shipton;  viz.,  whether,  where  the  only  evidence  of  a  con-  Brown. 
version  is  by  proof  of  a  demand  and  refusal,  the  defendant 
is  not  at  liberty  to  shew  that  by  reason  of  his  claiming 
property  in  the  chattel,  the  refusal  to  deliver  it  constituted 
under  the  circumstances  no  conversion.  The  plea  of  no 
property,  in  trover,  means  no  property  as  against  the  de- 
fendant; Owen  V.  Knight  {a).  [Mauley  B. — The  argument 
would  be  good  if  the  defendant  set  up  only  a  qualified  right 
of  property,  as  a  lien.  Alderson,  B. — ^The  defendant  here 
claims  an  absolute  property  in  the  animal,  altogether  in- 
consistent with  the  plaintifi^^s  having  any  property  in  it, 
whereas  the  plea  admits  the  property  of  the  plaintiff.] 
In  Owen  v.  Knight,  Coltman,  J.,  says  that  that  plea  denies 
only  the  right  of  possession,  as  contradistinguished  from 
the  right  of  property,  and  therefore  the  plea  was  held  to 
be  supported  by  proof  of  a  lien.  [Alderson,  B. — ^The 
allegation  of  the  declaration  is,  that  the  plaintiff  is  pos- 
sessed as  of  his  own  property,  which  is  denied  by  the  plea. 
Matde,  B. — The  defendant  here  says,  ''  This  is  my  pig, 
because  I  bought  it  from  you :"  that  is  altogether  incon- 
sistent with  any  property  in  the  plaintiff.] 

Per  Curiam  (£).— It  is  quite  clear  that  the  defendant 
could  not,  on  this  record,  deny  the  plaintiff's  property  in 
the  pig.    The  rule  must  be  absolute. 

Bule  absolute. 

Jervis  and  Townsend  were  to  have  argued  in  support  of 
the  rule. 


(a)  4  Bing.  N.  C.  54;    5  Scott,  (6)  Lord  Ahinger,  C.  B.,  Alder- 

307;  6Dowl.P.C.  245.  sow,  Gumey,  and  A/ati/e,  Bs. 

VOL.  V.  Y  M.  W. 


Where,  in  an 
action  for  the 


800  CASES  IN  THE  EXCHEQUER^ 

Egeh,  rf  Pkoi, 
1839. 

Williams  and  Others  v.  Gritfith. 

A.SSUMFSIT  for  money  lent^  money  paid,  interest,  and 
htd^nce^otT  ^^  ^^  account  stated.  Pleas,  non  assumpsit,  and  du 
hanking  ac-       Statute  of  Limitations.    At  the  trial  before  WilUanu,  J. 

count,  the  ques- 
tion between      at  the  last  Carnarvon  Assizes,  it  appeared  that  the  action 

whethcrTdu"  ^^  brought  to  recover  the  sum  of  530/.,  the  balance  of  8 
puted  sum,        banking  account  due  from  the  defendant  to  the  plaintiffs 

above  six  years  ^  ... 

old,  had  been  bankers  at  Carnarvon.  The  only  sum  ultimately  in  dispat< 
ffnd'ft'^ith  between  the  parties,  was  an  item  of  112/.  which  appeared  U 
Itthorify  ^^ '  the  debit  of  the  defendaut,  of  the  date  of  May  1st,  1826 
^ot:— Held,  alleged  to  have  been  paid  by  the  plaintiff's  in  dischargi 
having  found  of  a  half-yearly  payment  of  an  annuity  payable  by  tb 
mentiMwYu-  defendant  to  his  brother.  The  defendant  denied  tha; 
def^'d*  ^'^h'**  *^  payment  had  been  made  by  his  authority;  and  il 
piaintiffk  were  appeared  that  he  had  objected  to  the  item  so  long  ago  ai 
subsequent  ^un-  the  year  1830  or  1831,  and  had  never  afterwards  admittec 
payments^of  the  ^  liability  in  rcspect  of  it.  It  was  however  cleail] 
defendant  in      proved  on  the  part  of  the  plaintiffs,  that  the  payment  w» 

discharge  of  the  ^  '^  .  '^  ^   ^ 

sum  in  question,  cxpressly  authorized  by  the  defendant.  It  appeared  also 
the^operation  of  that  the  custom  of  the  bank  was  to  send  to  their  customer! 
L**1tati"'*  ^^     half-yearly  statements  of  their  accounts,  and  it  was  swon 

that  such  accounts  had  been  regularly  transmitted  by  pes 
to  the  defendant,  from  1826  to  1830.  Copies  of  several  o 
these  accounts  were  put  in,  which  shewed  that  in  that  in 
terval  the  defendant  had  made  general  payments  on  aocoun 
much  exceeding  the  item  in  question,  although  the  actua 
balance  was  always  against  him.  It  was  contended  for  th< 
defendant,  that  under  the  circumstances,  the  Statute  o 
Limitations  was  a  bar  to  the  plaintiffs'  recovering  thb 
disputed  item  of  112/.  The  learned  Judge  thought  other- 
wise, and  under  his  direction  a  verdict  was  found  for  th< 
plaintiffs  for  the  whole  amount  claimed,  leave  bein{ 
given  to  the  defendant  to  move  to  reduce  the  damages  bj 
the  simi  of  112/. 
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Jervis,  in  Easter  Term,  obtained  a  rule  nisi  accordingly,  Exek,  of  Pleat, 
against  which  *  . 

Williams 

R.  V,  Richards  {Welsby  with  him),  now  shewed  cause. —      Griffith. 
The  jury  having  found  that  this  sum  was  paid  by  the  de- 
fendant's authority,  the  plaintiffs  have  a  right  to  apply 
his  subsequent  pa}rments  in  discharge  of  it. — ^The  Court 
then  called  on 


Townsend  (with  whom  was  Jervis),  to  support  the  rule. — 
It  must  be  admitted,  that  according  to  the  rule  laid  down 
in  Clayton's  case  (a),  the  defendant's  pa}rments  not  having 
been  specially  appropriated  by  him,  the  plaintiffs  would 
have  a  right  to  apply  them  in  discharge  of  any  undisputed 
earlier  items  of  their  account.  But  here  it  appeared  that 
this  item  had  been  disputed  between  the  parties  ever  since 
1830.  [Alderson,  B. — The  defendant  had  been  regularly 
furnished  with  the  account  containing  this  item  ever  since 
it  appeared  to  his  debit.]  It  was  not  proved  that  he  had 
received  those  accounts,  and  he  alleges  that  he  had  not. 
{Alderson,  B. — The  jury  having  found  that  the  money  was 
paid  by  his  authority,  there  is  an  end  of  the  question.  If 
it  was  a  good  debt,  it  was  a  paid  debt.  The  point  is 
perfectly  clear.] 

Feb  Curiam, 

Rule  discharged  {b). 

(a)  1  Meriv.  572.        (6)  See  MUU  v.  Fowhes,  5  Bing.  N.C.  455. 
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KmcH,  of  Pleat, 
1839. 

'  Thorpe  v.  Mattingley. 

Where  a  com-  XJeBT  for  the  treble  value  of  tithes  not  set  out. — ^Plea^  nil 

Uthes?  made  in  debet,  upon  which  issue  was  joined.  At  the  trial  before  Lord 

wnfi^by '^  -4«n^^,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michael- 

the  Court  of  mas  Term,  a  verdict  was  found  for  the  plaintiff,  subject  to 

1716,  was  tet  the  Opinion  of  the  Court  upon  a  case  which  stated  in  sub- 

"ect'eJ'of'the      Stance  as  follows  :— 

Courtof  Exche-       rj^^  plaintiff  was,  ou  the  81st  of  December,  1831,  insti- 

qucr  in  Equity,  . 

in  a  suit  com-  tutcd  and  inducted  into  the  possession  of  the  rectoiy  of 
the  time  limited  Astou-lc- Walls,  Northamptonshire,  and  has  from  thence 
Will  4**100  *^^  until  the  commencement  of  this  suit  been  and  still 
»,S:—HeUi,       remains  rector  of  the   said  parish.     All  the  requisites 

thatthe  rector  ^   ^  ,.    ,       .  , 

might  bring  an  ncccssary  to  support  this  action  have  been  complied  with 
on  the  2  &  3  ^^  ^^  P<^  ^^  ^^^  plaintiff,  provided  the  circumstances 
Edw.  6,  for  not   hereinafter  stated  were  not  sufficient  to  defeat  his  claim. 

setting  out  the 

tithes,  before  The  defendant  was,  at  the  time  alleged  in  the  dedar- 

the  determin- 
ation of  an  ap-    ation,  the  occupier  and  in  possession  of  lands  within  the 

l^uJe  of  Lords  tithcablc  placcs  of  the  said  parish,  and  on  which  titheable 
S^"*^  ?  th  crops  of  com,  hay,  &c.,  had  been  grown,  and  at  the  times 
Court  of  Exche-  mentioned  in  the  declaration,  the  defendant  cut  down  and 

carried  away  the  same,  without  setting  out  the  tithes 
thereof. 

On  the  part  of  the  defendant,  it  was  proved  that  the  said 
lands  in  his  occupation  formed  part  of  an  estate  which,  in 
the  year  1711,  was  the  property  of  one  William  Plowden, 
and  afterwards  descended  to,  and  at  the  time  of  the  com- 
mencement continued  to  be  the  property  of,  one  Edmund 
Plowden,  to  whom  the  defendant  was  tenant.  The  case 
then  set  out  an  agreement  made  in  the  year  1811,  between 
the  then  rector  and  William  Plowden,  (who  was  patron  of 
the  rectory  and  lord  of  the  manor  of  Aston-le- Walls),  for 
an  exchange  of  the  glebe  lands  of  the  rectory,  which  lay 
dispersedly  among  the  lands  of  William  Plowden,  in  an 
uninclosed  district  called  Aston  Field,  for  other  lands  of 
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the  said  William  Plowden,  and  for  a  composition  of  4DL  Bxeh,  of  Pkoi^ 
for  all  the  tithes  of  the  lands  of  the  said  William  Plowden,     ^  ^^'   . 
including  those  occupied  by  the  defendant^  to  the  then       Thorpe 
rector  and  his  successors :  which  agreement  was  confirmed    Mattinolbt. 
by  a  decree  of  the  Court  of  Chancery  in  1715,  in  a  suit  to 
which  the  ordinary,  patron,  and  incumbent  were  parties :  and 
the  composition  was  received  by  the  then  rector  and  his  suc- 
cessors, and  by  the  present  plaintiff  up  to  and  until  Michael- 
mas 1832,  and  not  since ;  and  no  tithes  or  tenths,  or  any 
payment  in  lieu  thereof,  except  as  aforesaid,  have  been  re- 
ceived or  taken  for  the  said  lands  so  exempted  therefrom^ 
including  the  lands  occupied  by  the  defendant,  from  the 
time  of  making  the  said  agreement  hitherto :  and  the  said 
composition  for  tithes,  at  the  time  of  the  passing  of  the 
statute  2  &  3  Will.  4,  c.  100,  had  not  from  the  time  of 
making  thereof  been  set  aside,  abandoned^  or  departed 

The  case  then  stated  that  on  the  7th  Jime,  1833,  a  notice 
was  served  by  the  plaintiff  on  the  several  occupiers  of  tithe- 
able  lands,  that  he  did  from  that  time  require  all  the  tithes, 
both  great  and  small,  to  be  set  out  and  paid  to  him  in  kind ; 
that  on  the  10th  July,  1833,  he  filed  his  bill  in  the  Court  of 
Exchequer  against  the  several  occupiers  of  the  lands  ex- 
empted from  tithes  by  the  said  agreement,  and  amongst 
others  the  defendant,  praying  that  the  defendants  might  be 
decreed  to  account  for  the  single  value  of  the  tithes ;  and  that 
on  the  15th  of  February,  1837,  the  Court  decreed  that  the 
defendants  should  account  according  to  the  prayer  of  the 
bill.  Against  this  decree  the  defendants,  on  the  23rd  of 
November,  lS37,  appealed  to  the  House  of  Lords,  and 
such  appeal  has  not  yet  been  heard,  or  judgment  given 
upon  it.  The  present  action  was  commenced  on  the  15th 
of  October,  1838. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  be,  under  the  circumstances  detailed  in  this 
case,  entitled  to  retain  the  verdict.    If  the  Court  shall  be 
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Bxeh,  of  Pleat,  of  Opinion  that  lie  is,  then  the  verdict  entered  up  in  his 

1839  .  . 

^     favour  shall  be  retained,  the  value  of  the  tithes  cut  down 

Thorpe       and  carried  away  by  the  defendant  to  be  settled  by  the 

Mattinglet.   junior  counsel  of  the  several  parties :  otherwise  the  verdict 

is  to  be  set  aside^  and  to  be  entered  up  in  fiskvour  of  the 

defendant. 

Kelly,  for  the  plaintiff. — ^The  question  is,  whether  the 
agreement  of  1711  be  binding  on  the  successors  of  the  then 
xector.  But  the  point  has  been  already  decided  in  favour 
of  the  plaintiff  in  this  case,  on  the  equity  side  of  this 
Court  (a). — He  was  then  stopped  by  the  Court. 

ThesigeTy  contra. — ^The  agreement  of  1711  has  no  doubt 
been  decided  to  be  invalid ;  but  the  question  is,  whether 
the  defendant  is  not  entitled  to  a  verdict  in  this  action^ 
under  the  provisions  of  the  2  &  3  Will.  4,  c.  100,  ss.  2  &  3, 
The  second  section  enacts,  ^^  that  every  composition  for 
tithes,  which  hath  been  made  or  confirmed  by  the  decree 
of  any  court  of  equity  in  England,  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were  parties,  and  which 
hath  not  since  been  set  aside,  abandoned,  or  departed  from, 
shall  be  and  the  same  is  hereby  confirmed  and  made  valid 
in  law.^'  The  third  section  provides,  ^^  that  this  act  shall 
not  be  prejudicial  or  available  to  or  for  any  plaintiff  or  de- 
fendant in  any  suit  or  action  relative  to  any  of  the  matters 
before  mentioned,  now  commenced,  or  which  may  be 
hereafter  commenced  during  the  present  session  of  Parlia- 
ment, or  within  one  year  from  the  end  thereof.'^  But  this 
latter  section  does  not  apply  to  the  present  case ;  it  extends 
only  to  the  very  suit  or  action  in  question  ;  and  this  action 
of  debt  for  the  treble  value  of  the  tithes  was  not  com- 
menced until  long  after  the  period  limited  by  the  clause. 
It  is  true  that  the  plaintiff  commenced,  within  the  year 

(a)  Thorpe  v.  MaUingteyt  2  Y.      held  the  agreement  to  be  Toid  iin- 
&  C.  421,  where  /ildertonj   B.,      der  the  stat.  of  13  Eliz.  c.  10,  s.  3. 
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therein  limited,  another  siiit,  viz.  that  in  the  Exchequer  EscK  rf  PUat, 

...  1839 

in  Equity  for  the  single  value ;  but  that  suit  is  still  sub  ^ 

judice,  an  appeal  being  yet  pending  against  the  decree  of       Thorpb 

that  Court.     The  composition,  therefore,  has  not  yet  been    Mattinglet. 

^et  aside,  and  this  action,  having  been  commenced  before 

the  determination  of  the  appeal,  is  at  least  prematurely 

brought,  and  the  defendant  is  entitled  to  the  verdict. 

Kelly,  contra. — If  the  argument  on  the  other  side  be  well 
founded,  and  the  plaintiff  is  bound  to  wait  until  the  de- 
termination of  the  appeal  in  the  equity  suit,  untU  he 
brings  an  action  under  the  statute,  then  it  would  equally 
follow,  that  if  a  suit  were  brought  by  the  plaintiff,  upon 
which  he  obtained  judgment  and  execution,  and  ten  years 
afterwards  he  brought  an  action  of  debt  for  the  treble 
value  of  tithes  not  then  set  out,  the  defendant  might  sue 
out  a  writ  of  error,  and  contend  that  the  action  was  pre- 
mature,  on  the  ground  of  the  question  being  still  sub  ju- 
dice.  The  statute  must  receive  a  reasonable  interpreta- 
tion,  and  be  construed  to  mean,  that  if  the  incumbent 
have  commenced,  within  the  time  limited,  any  action  or 
suit  in  which  he  has  proceeded  to  and  obtained  a  judg- 
ment, the  case  is  excepted  out  of  the  operation  of  the 
second  section. 

Lord  Abinger,  C.  B. — ^I  think  the  reasonable  construc- 
tion of  the  statute  is,  that  parties  shall  not  be  entitled  to 
raise  the  question  of  the  validity  of  a  tithe  composition 
confirmed  in  the  manner  mentioned  in  s.  2,  unless  they 
commence  their  action  or  suit  within  the  time  Umited  by 
the  third  section.  The  plaintiff  has  done  this  by  his 
Boit  in  the  Exchequer,  by  the  decree  in  which  the  com- 
position has  been  set  aside,  and  he  is  therefore  entitled  to 
our  judgment. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Exeh,  of  Pleas, 
1839. 


Where  the  de- 
feudant,  who 
owed  the  plain- 
tiff 108/.,  for 
principal  and 
interest  on 
two  promis- 
•ory  notes, 
in  consequence 
of  an  appli- 
cation from  the 
plaintiff's  at- 
torney for  the 
amount,  sent  a 
person  to  the 
attorney,  who 
told  him  he 
came  to  settie 
the  amount  due 
on  the  notes, 
and  desired  to 
he  informed 
what  was  due ; 
and  laid 
down  150 
sovereigns,  out 
of  which  he 
desired  the  at- 
torney to  take 
the  principal 
and  interest ; 
hut  the  at- 
torney refused 
to  do  so,  un- 
less a  shop  ac- 
count, due 
from  the  plain- 
tiff to  the  de- 
fendant, were 
fixed  at  a  certain 
amount: — Held, 
that  this  was 
a  good  tender 
of  the  108^ 


Bevans  V,  Bees. 

ixSSUMPSIT  by  indorsee  against  indorser  of  two  promis- 
sory notes ;  with  counts  for  money  lent^  interest^  and  on  an 
account  stated.  The  defendant  pleaded  a  tender^  on  which 
issue  was  joined.  At  the  trial  before  Coleridge,  3,,  at  the 
last  Pembrokeshire  Assizes,  it  appeared  that  the  plaintiff^s 
attorney,  a  Mr.  Rees,  had  written  to  the  defendant,  de- 
manding payment  of  the  principal  and  interest  due  upon 
the  notes,  amounting  to  about  108/.  There  was  at  this 
time  a  dispute  between  the  plaintiff  and  the  defendant 
respecting  the  amount  of  a  shop  bill  for  goods,  owing  from 
the  plaintiff  to  the  defendant.  On  the  receipt  of  the 
attornej^s  letter,  the  defendant  sent  his  shopman  to  him, 
who  informed  him  that  "  he  came  to  settle  for  the  two 
notes,  principal  and  interest,  and  he  wished  to  know  what 
was  due.^^  He  put  down  1 50  sovereigns  on  the  attorney's 
desk,  and  told  him  to  take  the  principal  and  interest.  Mr. 
Bees  said  he  would  not  take  it  unless  the  defendant  would 
consent  to  fix  the  shop  account  at  8/.  13s.  The  shopman 
said,  he  would  pay  the  notes  and  interest  without  reference 
to  the  shop  account,  and  desired  Mr.  Bees  to  take  what  he 
said  was  due.  This  he  refused  to  do,  and  the  shopman 
thereupon  took  away  the  money  again.  This  was  the 
account  of  the  transaction  as  given  in  evidence  by  the 
shopman,  who  was  however  contradicted  in  some  parti- 
culars by  Mr.  Bees.  The  learned  Judge  left  it  to  the  jury 
to  say,  whether  the  tender  was  unconditional,  and  whether 
the  attorney  made  any  objection  on  the  ground  of  the  shop- 
man's not  specifying  the  amount  due  on  the  notes.  The 
jury  having  found  a  verdict  for  the  defendant. 


Chilton,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  this  was  not  a  good  tender  of 
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tlie    108/.;    citing  Strong  v.  Harvey  {a),   and   Erady   v.  Bxeh,  of  PUas, 
Janes  {b). 

Evans  now  shewed  cause. — ^The  jury  having  found  for 
the  defendant^  it  must  be  taken  that  thej  believed  his  wit- 
ness ;  and  upon  his  evidence  this  was  a  sufficient  tender. 
It  is  expressly  laid  down  in  the  third  resolution  in  Waders 
Case  {c)y  that  '^  if  a  man  tender  more  than  he  ought  to  pay^ 
it  is  good,  for  omne  majus  continet  in  se  minus ;  and  the 
other  ought  to  accept  so  much  of  it  as  is  due  to  him : 
quando  plus  fit  quam  fieri  debet,  videtur  etiam  illud  fieri 
quod  faciendum  est:  et  in  majore  8uinm&  continetur 
minor .^'  The  doctrine  so  stated  has  been  recognised  by 
many  subsequent  authorities :  Douglas  v.  Patrick  {(I),  Black 
V.  Smith  {e),  Cadman  v.  Lubbock  {/),  Dean  y.  James  {g).  It 
is  said  that  the  tender  here  was  conditional.  K  tne  party 
had  said,  "  I  will  pay  you,  if  you  will  tell  me  the  amount/' 
that  might  have  been  so ;  but  all  that  the  witness  did  was 
to  desire  the  plaintiff's  attorney  himself  to  take  the  sum 
due  out  of  the  amount  tendered.  But,  at  all  events,  it  is  a 
question  for  the  jury  whether  a  tender  be  conditional  or 
not;  Eckstein  y.  Reynolds  {h) ;  and  here  the  jury  have 
found  that  question,  which  was  expressly  left  to  them,  in 
favour  of  the  defendant.  The  cases  cited  on  moving  for 
this  rule  are  distinguishable.  In  Strong  v.  Harvey,  one 
sum  was  tendered  in  fuU  of  several  demands,  for  different 
sums,  and  against  several  persons,  which  clearly  did  not 
support  a  plea  of  tender  of  a  certain  portion  of  that  sum 
for  one  of  them ;  and  in  Brady  v.  Jones,  the  defendant,  at 
the  same  time  that  he  tendered  the  money,  (viz.,  seven 
sovereigns,  in  payment  of  a  demand  of  6/.  lis,  6rf.),  de- 

(fl)  3  Bing.  304 ;  1 1  Moore,  72.  (/)  5  D.  &  R.  289. 

(h)  2  D.  &  R.  305.  (^)  4  B.  &  Adol.  546 ;  1  Nev. 

(c)  5  Rep.  115.  &M.  393. 

(d)  3  T.  R.  683.  (A)  2  Nev.  &  P.  256 ;  7  Ad.  & 
(<?)  Peake'8  N.  P.  C.  88.  £.  80. 
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ArcA.  of  PUat,  livered  also  a  counter-claim  on  the  plaintiff  of  IZ.  5s, :  that 
^   lo^'  ^     -^as  clearly  a  tender  coupled  with  a  condition  of  payment 
Bevans       of  the  counter-demand. 


V. 

Rbbs. 


CkiUon  and  T.  W.  Hill,  in  support  of  the  rule. — In  order 
to  make  a  tender  valid^  two  things  are  necessary :  first,  there 
must  be  a  specification  of  the  amount  due;  and  next,  an 
express  offer  to  pay  it.  Byder  y.  Lord  Toumsend  {a),  Alex- 
ander Y.  Brown  {b),  Evans  y.  Jtidkins  (c).  The  debtor  has 
no  right  to  place  a  heap  of  money  before  his  creditor,  and 
by  requiring  him  to  take  out  of  it  the  amount  due,  at  once 
to  make  him  aiimit  that  no  more  is  due,  and  to  throw  upon 
him  the  onus  of  not  takingtoo  much.  It  is  as  easy  for  the 
debtor  to  ascertain  what  is  due  as  the  creditor.  In  Waders 
Case,  and  the  other  authorities  cited  for  the  defendant,  the 
money  was  produced  in  such  a  manner  that  the  sum  due 
was  separable  from  the  mass  by  the  creditor:  and  in 
Wad^s  Case,  the  actual  amount  due  was  in  fact  tendered. 

Lord  Abingeb,  C.  B. — ^I  think  there  is  no  ground  for 
making  this  rule  absolute.  I  am  not  disposed  to  lay 
down  general  propositions,  unless  where  it  is  necessary  to 
the  decision  of  the  case ;  but  I  am  prepared  to  say,  that  if 
the  creditor  knows  the  amount  due  to  him,  and  is  offered 
a  krger  sum,  and,  without  any  objection  on  the  ground  of 
want  of  change,  makes  quite  a  collateral  objection,  that  will 
be  a  good  tender.  Here  it  is  admitted  that  Mr.  Rees,  who 
was  the  agent  of  the  plaintiff,  knew  the  amount  due  for 
principal  and  interest  on  the  notes.  The  shopman  (whose 
eyidence  was  belieyed  by  the  jury)  asked  him  to  take  out 
of  the  money  produced  the  amount  of  them.  He  refused 
to  do  so,  or  to  tell  him  what  was  due,  except  on  a  con- 
dition he  had  no  right  to  impose,  yiz.  that  the  balance  of  a 
shop  account  should  be  fixed  at  a  certain  amount. 

(a)  7  D.  &  R.  119.  (6)  1  C.  &  P.  288.         (c)  4  Campb.  156. 


i 
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Alderson^  B. — ^I  am  of  the  same  opinion.  Mr.  Rees  E*eh,  rf  Pieat, 
puta  it  upon  the  ground^  that  he  would  not  name  the 
amount  due>  unless  the  other  party  would  admit  a  set-off 
to  a  certain  amount.  That  was  a  condition  he  had  no 
right  to  impose.  Then  the  tender  in  effect  is — '^  I  will 
pay  you  what  you  say  is  due,  if  you  will  tell  me ;  if  not, 
take  what  you  say  is  due.''  I  think  that  is  a  good 
tender. 

Gurnet,  B. — ^I  am  of  the  same  opinion,  that  this  was  a 
good  tender. 

Maule,  B. — I  am  of  the  same  opinion.  No  doubt,  a 
tender  must  be  of  a  specific  sum,  on  a  specific  account :  and 
if  it  be  upon  a  condition  which  the  creditor  has  a  right  to 
object  to,  it  is  not  a  good  tender.  But  if  the  only  condition 
be  one  which  he  has  no  right  to  object  to,  and  he  has 
still  power  to  take  the  money  due — as  if  the  condition 
were, ''  I  will  pay  the  money  if  you  will  take  it  up,''  or  the 
like — ^that  does  not  invalidate  the  tender.  Here  the  de- 
fendant offers  the  plaintiff  the  option  of  taking  any  amount 
which  he  says  is  due,  and  only  offers  it  in  satisfaction  of 
that  amount :  there  is  no  condition,  therefore,  which  the 
plaintiff  has  a  right  to  object  to. 

Bule  discharged. 


Leach  v,  Simpson  and  Another. 

xRESPASS  for  assault  and  false  imprisonment. — ^There  The  rule,  that 
was  a  plea  of  not  guilty  by  both  defendants ;  and  the  de-  position  taken 
fendant  Simpson  also  pleaded,  that  he  was  acting  mana-  ^^JJI^nde*^'" 
ger  of  a  theatre,  at  which  the  plaintiff  was  engaged  to  the  7  Geo.  4, 

perform  in  a  certain  piece  about  to  be  exhibited ;  that  the  the  hest  evi- 
dence of  the 
statement  of 

the  witness,  is  not  confined  to  the  proceeding  in  which  the  deposition  is  taken,  hut  extends  to 

all  proceedings,  civil  as  well  as  criminal,  in  which  it  is  sought  to  adduce  the  statement  of  the 

witness  in  evidence. 
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JSteh.  0/  pieast  plaintiff  unlawfolly  went  into  tlie  boxes  set  apart  for  visit- 
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ors^  and  from  thence  across  the  pit  and  benches  upon  the 
stage^  and  conducted  himself  violently  and  improperly^  and^ 
without  the  consent  of  the  defendant  Simpson^  addressed 
the  audience^  and  excited  them  to  riot  and  breach  of  the 
peace ;  and  that  a  portion  of  the  audience^  excited  by  the 
said  conduct  of  the  plaintiff^  proceeded  to  make  a  great  up- 
roar and  disturbance^  and  to  act  in  violation  of  the  peace^ 
&c.  &c. ;  whereupon  the  defendant  Simpson^  as  such  mana- 
ger, in  order  to  preserve  the  peace,  and  to  prevent  further 
mischief,  gave  the  plaintiff  in  charge  to  the  other  defend- 
ant, a  constable,  who  took  him  into  custody,  &c. :  which 
are  the  same  supposed  trespasses,  &c. — Replication,  de 
injuri&. 

At  the  trial  before  Lord  Dentnan,  C.  J.,  at  the  last  War- 
wick Assizes,  the  defendant,  in  support  of  his  justification, 
proved  the  violent  conduct  and  language  of  the  plaintiff, 
as  described  in  the  plea,  and  the  disturbance  that  ensued 
in  consequence ;  and  that  the  plaintiff  was  thereupon  taken 
into  custody,  and  on  the  following  morning  brought  before 
a  magistrate  on  a  charge  of  riot.  The  plaintiff  ^s  counsel 
proposed  to  ask  some  questions  as  to  what  had  been  said 
by  the  defendant  Simpson  before  the  magistrate,  to  shew 
that  he  admitted  having  directed  the  imprisonment  of  the 
plaintiff;  but  as  it  appeared  that  his  statement  had  been 
taken  down  in  writing,  the  defendants'  counsel  contended 
that  the  deposition  must  be  put  in,  and  that  the  matter  of 
it  could  not  be  proved  by  parol ;  and  the  Lord  Chief  Justice 
being  of  that  opinion,  rejected  the  evidence.  A  verdict 
having  been  found  for  the  defendants, 

Waddingtofif  in  Easter  Term,  moved  for  a  new  trial,  on 
the  ground,  amongst  others,  that  this  evidence  was  impro- 
perly rejected.  The  rule,  that  the  deposition  of  the  witness 
is  the  only  admissible  evidence  of  what  is  stated  by  him 
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before  a  magistrate^  applies  only  to  criminal  cases^  and  Exeh.  of  PUa», 
not  where  it  is  sought  to  make  the  proceedings  evidence  ^ 

for  a  collateral  purpose  in  a  civil  action.  The  7  Geo.  4,        Leach 

Vm 

c.  64>  s.  8^  provides^  that  in  cases  of  misdemeanor^  '^  the  Simpson. 
justices  shall  take  the  examination  of  the  person  charged^ 
and  the  information  upon  oath  of  those  who  shall  prove 
the  facts  and  circumstances  of  the  case^  or  so  much  thereof 
as  shall  be  material^  in  writings  before  he  shall  commit  to 
prison  or  require  bail  from  the  person  so  charged.^^  But 
that  enactment  only  makes  the  deposition  the  sole  evidence 
in  the  particular  case  as  to  which  it  is  taken^  and  does  not 
exclude  oral  testimony  of  what  was  said  by  the  party  before 
the  magistrate^  as  an  admission  against  his  interest^  in  a 
dvil  suit.  The  mere  fact  of  the  statement  being  taken 
down  by  another  person  clearly  would  not  make  the  writ- 
ing the  only  evidence  ;  it  must  be  said  that  it  is  so^ 
because  it  is  taken  down  by  the  magistrate^  as  a  judicial 
act.  But  neither  does  the  circumstance  of  testimony 
having  been  noted  down  by  a  person  in  authority^  exclude 
all  other  proof;  otherwise  a  judge^s  notes  would  be  the 
only  evidence^  on  an  indictment  for  perjury^  of  the  evidence 
given  on  a  trial  at  nisi  prius.  [Lord  Abinger,  C.  B. — ^A 
judge  only  takes  notes  for  his  own  private  convenience ; 
there  is  no  law  which  requires  him  to  do  so.  I  have 
always  understood  that  wherever  a  magistrate  had  jurisdic- 
tion^ you  cannot  ask  what  was  said  before  him  without 
producing  the  deposition.]  It  would  not  be  the  duty  of 
the  magistrate,  under  the  statute,  and  for  the  purpose  of 
the  criminal  proceedings,  to  have  the  deposition  signed  by 
the  defendant ;  but  if  it  was  not  signed,  can  it  be  deemed 
sufficiently  authenticated  to  exclude  other  evidence  of  what 
he  said? 

Lord  Abingeb,  C.  B. — I  have  always  understood  the 
law  to  be,  that  when  testimony  has  been  reduced  to 
writing  by  a  person  of  competent  authority,  you  must 
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EMch.  of  PUatt  inquire,  in  the  first  instance^  what  the  witness  said  by  the 

*  ^     writing :  and  the  rule  is  the  same^  whether  the  evidence 

Leach        te  taken  upon  interrogatories  in  Chancery,  or  by  deposi- 

SiMPsoN.       tions  before  a  magistrate.     I  never  before  heard  it  objected 

that  the  rule  does  not  apply  when  it  is  sought  to  use  the 

evidence  in  civil  cases ;  but  there  can  be  no  doubt  that  it 

does. 


Parke,  B. — ^The  rules  of  evidence  must  be  the  same  in 
civil  as  in  criminal  cases.  The  presumption  is,  imtil  the 
contrary  is  shewn,  that  the  magistrate  took  down  all  that 
was  material  in  the  testimony  of  the  witness.  The  written 
deposition,  therefore,  is  the  best  evidence  of  what  he  said, 
and  must  first  be  produced,  before  you  can  inquire  by  other 
means  as  to  what  passed  on  the  occasion ;  then  if  it  appear, 
on  production  of  the  deposition,  that  any  particular  state- 
ment alleged  to  have  been  made  is  not  contained  in  it, 
you  may  add  to  it  by  parol  evidence  of  that  statement.  As 
to  the  signing,  as  the  act  only  requires  that  the  deposition 
should  be  signed  by  the  magistrate,  the  signature  of  the 
witness  is  not  requisite  to  make  it  the  best  evidence. 

AxDERsoN,  B.,  and  Maulb,  B.,  concurred. 

The  rule  was  therefore  refused  on  this  point ;  but  on 
another  ground  a  rule  was  granted,  which  was  discharged 
after  argument  in  this  term. 
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Exeh.  of  Pletu, 
I8d9. 

Braithwaite  V.  William  Skinner^  the  Elder,  William     " 
Skinner,  the  Younger,   and  George  Skinner,  sued 
with  Robert  Ellerson. 

JL/EBT. — ^The  declaration  stated,  that  one  George  Eller-  A  testator  de- 

,.  'I'l*:!  i»i»»  ,    '  Tised  lands  in 

son,  being  seised  in  ms  demesne  as  of  fee  in  certain  mes-  fee,  after  the 
suages  and  lands,  by  his  will  devised  the  same,  subject  to  of  certaiiTiife" 
certain  life  estates  of  his  sisters,  unto  and  to  the  use  of  ©ftates,  to  a., 

B  f  and  C,  as 

his  nephews  George  Ellerson,  Thomas  Ellerson,  and  the  tenants  in  com- 
defendant  Robert  Ellerson,  and  their  respective  heirs,  as  I!J^"charge?  ^ 
tenants  in  common,  subject  nevertheless  to,  and  charged  "^^^  ^^5JP*Jr 

''    ,  ^         mentof200/., 

(amongst  other  things)  with  the  payment  of  the  sum  of  which  he  there- 
200/.,  which  he  the  said  George  Ellerson,  the  uncle,  thereby  to  and  to*be* 
bequeathed  to  be  equally  divided  between  and  amongst  among  the^chlu 
all  and  every  the  child  and  children  then  living,  and  there-  *^«»  o^^» 

.  ,  niece.    A.  and 

after  to  be  bom,  of  his  the  testator's  niece  Isabella  Braith-  B.,  during  the 
waite,  and  that  the  shares  of  her  children  should  be  consi-  the  tenuTts^for 
dered  vested  interests  when  they  should  respectively  attain  f^*^|^^*°^? 
the  age  of  twenty-one  years :  that  the  said  legacy  should  in  two  undi- 
be  paid  in  the  manner  following,  that  is  to  say,  the  shares  paru  of  the 
of  such  of  the  said  children  as  should  be  under  twenty-one  ^es  forsoo 
years  at  the  decease  of  the  testator's  sisters  and  his  said  y^^ni— Held, 

"  ,  .  /»   t  1       that  an  action  of 

mece  Isabella  Braithwaite,  or  the  survivor  of  them,  to  be  debt  could  not 
paid  as  and  when  he,  she,  or  they  respectively  should  at-  against'thir* 
tain  that  age ;  and  the  share  of  such  of  them  as  should  |J^**"f  5^  * 
attain  the  age  of  twenty-one  years  during  the  lives  of  the  200L  so  he- 
testator's  sisters,  his  niece,  or  the  survivor  of  them,  to  be  ** 
paid  within  six  months  after  the  decease  of  such  survivor. 
The  declaration  then  averred,  that  the  testator  G^rge  El- 
lerson died  seised  without  revoking  his  will;  that  his  sister 
Mary  Ellerson  died,  and  Isabella  Ellerson  survived  her; 
that  Isabella  Braithwaite,  the  testator's  niece,  died,  and 
Isabella  Ellerson  survived  her ;  and  that  in  the  lifetime 
of  Isabella  Ellerson,  by  a  certain  indenture  made  between 
the  testator's  nephews,  George  Ellerson  and  Hiomas  El- 
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Breh.  of  PUas,  lerson^  of  the  one  part^  and  the  defendants  William  Skin- 


1839 
^  •   ^     ner  the  elder,  WiUiam  Skinner  the  younger,  and  Geoi^ 

Braithwaite  Skinner,  of  the  other  part,  the  said  Thomas  and  George 
Skinner.  Ellerson,  in  consideration  of  the  sum  of  500/.  due  and 
owing  to  the  defendants  (the  Skinners),  firom  the  said 
Thomas  and  George  Ellerson,  on  the  balance  of  a  certain 
account,  did  grant,  bargain,  sell,  and  confirm  to  the  de- 
fendants (the  Skinners),  their  executors,  administrators, 
and  assigns,  all  that  the  remainder  or  reversion  expectant 
upon,  and  to  take  eflfect  in  possession  immediately  firom 
and  after  the  decease,  or  other  sooner  determination  of 
the  estate  for  life,  of  the  said  Isabella  Ellerson,  of  and  in 
the  two  third  parts  of  the  messuage  and  lands  to  which 
the  said  George  and  Thomas  Ellerson  were  entitled  undex 
the  will  of  the  said  George  Ellerson  the  uncle :  to  hold 
the  same  unto  the  said  defendants  (the  Skinners),  theii 
executors,  administrators,  and  assigns,  for  the  full  term  d 
500  years,  subject  to  the  life  estate  of  the  said  Isabella 
Ellerson :  by  virtue  of  which  said  indenture,  the  said  re- 
mainder  or  reversion  of  the  two  undivided  third  parts  in 
the  said  messuage  and  lands,  was  vested  in  the  defendants 
(the  Skinners),  the  further  reversion  thereof  belonging  to 
the  said  George  and  Thomas  Ellerson:  that  the  said 
Isabella  Ellerson  died,  after  whose  death  all  the  defend- 
ants entered  into  and  upon  the  said  messuages  and  lands, 
and  the  said  Robert  Ellerson  then  became  and  was,  and 
from  thence  hitherto  hath  been  and  still  is,  seised  in  his 
demesne  as  of  fee  of  and  in  one  undivided  third  part  of 
and  in  the  said  messuages  and  lands,  and  the  pernor  of 
the  profits  thereof,  and  the  said  defendants  (the  Skinners) 
then  became  and  were,  and  thence  hitherto  have  been  and 
still  are,  possessed  as  joint  tenants  of  two  other  undivided 
third  parts  of  and  in  the  said  messuages  and  lands,  for  all 
the  residue  and  remainder  of  the  said  term  of  500  years : 
that  the  said  messuages  and  lands  so  devised  were  and  are 
of  much  greater  value  than  the  sum  of  200/. :  that  the 
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plaintiff  was  one  of  the  eight  children  of  Isabella  Braith-  Ejrek,  of  pieat, 
waite ;  that  she  attained  the  age  of  twenty-one  years  after     ^     ^      ^ 
the  death  of  Isabella  Ellerson :  and  that  by  means  of  the   Braithwaitk 
premises,  the  defendants  became  liable  to  pay  the  plaintiff      Skinnbr. 
the  sum  of  25/.  being  the  plaintiff^s  share  of  the  said  sum 
of  200/.,  together  with  interest. — Breach,  in  non-payment 
of  the  said  sum  of  25/.  and  interest. 

Plea,  that  the  said  George  Ellerson,  the  uncle,  also 
charged  the  said  messuages  and  lands  with  the  payment  of 
the  further  sum  of  200/.,  to  be  divided  amongst  the  chil- 
dren of  his  niece  Mary  Robinson,  and  with  the  payment 
of  the  further  sum  of  200/.  to  be  divided  amongst  the 
children  of  his  niece  Sarah  Ellerson,  and  directed  that  the 
shares  of  the  children  of  the  said  Mary  Robinson,  Sarah 
Ellerson,  and  Isabella  Braithwaite,  in  the  said  legacies  of 
200/.,  and  200/.,  and  200/.,  should  be  vested  interests  when 
they  should  attain  the  age  of  twenty-one  years:  that  the  said 
testator  George  Ellerson  also  charged  the  said  messuages 
and  lands  with  the  payment  of  three  annuities  of  10/.  each 
to  the  said  Mary  Robinson,  Isabella  Braithwaite,  and 
Sarah  Ellerson,  with  powers  of  entry  and  distress  for  se- 
curing the  same :  that  Mary  Robinson  died  in  the  lifetime 
of  Isabella  Ellerson,  leaving  six  children  her  surviving^ 
who  respectively  attained  the  age  of  twenty-one  years 
before  the  commencement  of  the  suit,  and  were  still  living : 
That  the  defendants,  since  the  death  of  Isabella  Ellerson, 
have  not  been  in  the  possession  or  occupation  of  the  said 
messuages  and  lands,  nor  have  they  received  the  rents  or 
profits  of  the  same,  to  an  amount  equal  to  the  said  several 
legacies  of  200/.  and  200/.  so  given  and  bequeathed  to  the 
children  of  the  said  Isabella  Braithwaite  and  Mary  Robin* 
son,  or  sufficient  to  pay  or  satisfy  the  said  legacies  and  other 
charges  in  the  said  ^ill  and  in  this  plea  mentioned. — Veri- 
fication. 

Replication,  that  the  defendants  were  and  have  been, 
since  the  death  of  the  said  Isabella  Ellerson,  and  still  are, 

VOL.  v.  z  M.  w. 
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Exch,  of  Pieoi,  in  possession  of  two  undivided  third  parts  of  the  said  mes- 

1839 

^  '   ^     suages^  lands^  and  hereditaments  in  the  declaration  men- 

Braithwaite    tioned ;  concluding  to  the  country. 

Skinner.  Special  demurrer^  and  joinder  in  demurrer. — Besides  the 

causes  of  demurrer  stated  to  the  replication^  the  defendants 

(the  Skinners)  stated  the  following  points  for  argument 

against  the  sufficiency  of  the  declaration  : — 

That  an  action  of  debt  is  not  maintainable  for  the  reco- 
very of  the  plaintiff's  proportion  of  the  legacy,  without 
some  express  and  valid  agreement  by  the  defendants  for 
payment  of  the  amount,  which  is  not  alleged : 

That  such  an  action  cannot  be  maintained  against  the 
above-named  defendants,  they  not  being  devisees  men- 
tioned in  the  will,  or  charged  with  the  payment  of  the 
legacy,  being  possessed  of  a  chattel  interest  for  a  term  of 
years  only  in  a  portion  of  the  property,  and  it  being 
alleged  in  their  plea,  and  not  denied  by  the  plaintiff,  that 
they  have  never  been  in  occupation  of  any  part  of  the 
property,  or  received  suflScient  monies  to  satisfy  the 
charges : 

That  such  action  is  not  maintainable  against  these  de- 
fendants, who  are  only  entitled  to  a  leasehold  interest^ 
jointly  with  the  other  defendant,  who  is  alleged  to  be 
tenant  in  common  in  fee-simple  of  one-third  of  the  property: 

That  if  any  action  be  maintainable,  it  should  be  brought 
against  all  the  tenants  in  fee-simple ;  and  also  that  all  the 
persons  entitled  to  proportions  of  the  entire  legacy  of  200/. 
ought  to  be  joined  as  co-plaintiffs : 

That  the  action  is  not  maintainable  without  its  being 
alleged  and  shewn  by  the  plaintiff, — and  which  has  not  been 
done, — ^that  the  estate  of  the  defendant  Robert  EUerson, 
together  with  the  interest  of  the  other  defendants,  were  of 
equivalent  or  greater  value  than  the  said  legacy  of  200/. : 

That  the  plaintiff  ought  to  have  alleged  that  the  property, 
or  the  estates  and  interest  of  the  defendants  therein,  was 
of  sufficient  value  to  satisfy  all  the  charges  : 
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That  the  testator's  personal  estate  is  not  shewn  to  have  Exeh,  of  Ptetu, 
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been  exhausted^  or  to  have  been  exonerated  from  payment  ^ 

of  the  legacy  in  question^  and  the  declaration  is  in  this  re-    Braithwaitb 

9, 

spect  abo  insufficient.  Sumner. 

Wightman,  in  support  of  the  demurrer. — ^First,  no  action 
at  law  is  maintainable  for  the  legacy  claimed  by  the  plain- 
tiflF.  This  is  a  mere  pecuniary  legacy ;  it  diflFers  from  the 
case  of  a  bequest  of  money  payable  solely  out  of  the  land. 
It  is  indeed  charged  on  the  land^  but  is  payable  not  only 
out  of  the  real  estate^  but  also  out  of  any  funds  in  the  hands 
of  the  executors.  Howsoever,  therefore,  the  legatee  may  be 
entitled  in  another  way  to  make  the  land  available, in  law  the 
legacy  is  payable  out  of  the  general  funds  of  the  estate.  The 
bequest  to  the  legatees  is  general;  the  subsequent  devise 
to  the  nephews  is  charged  with  the  payment  of  the  lega- 
cies :  the  legatees  might  go,  therefore,  against  the  general 
assets  of  the  testator.  [Parke,  B. — ^It  is  in  effect,  "  I 
charge  my  land  with  200/.,  which  200/.  I  bequeath  to  cer- 
tain persons."]  If  the  land  were  insufficient  to  satisfy 
it,  they  would  have  a  right  to  resort  to  the  personalty  : 
there  is  no  exclusion  of  the  personal  estate  as  a  fund  to 
which  they  are  to  look.  [Mauk,  B. — It  is  not  an  absolute 
devise  to  the  nephews,  but  subject  to  the  payment  of  the 
200/. ;  so  that  they  get  the  estate  minus  the  200/.]  But 
the  money  is  not  made  payable  out  of  that  specific  fond 
only  ;  it  is  but  a  charge  upon  the  realty,  which  does  not 
take  away  the  right  of  the  legatees  to  resort  to  the  per- 
sonalty. 

But  secondly;  conceding  that  the  legacy  is  payable 
solely  out  of  the  land,  the  cases  which  shew  that  a  legacy 
cannot  be  recovered  at  law,  apply  in  principle.  Specialty 
creditors  would  have  a  right  to  come  upon  this  fund. 
The  same  reasons  of  convenience  and  justice,  which  were 
rehed  on  by  Lord  Kenyan  in  Deeka  v.  Strutt  (a),  equally  apply 

(a)  5  T.  R.  690. 

z2 
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Bxeh.  of  Pleas,  to  the  casc  of  alcgacv  charged  on  land.     Atkins  v.  Hill  {a) 
^    ^      .     was  decided  on  the  ground  that  an  express  promise  to  pay  the 

Braithwaite  legacy  was  admitted  by  the  demurrer ;  and  its  authority 
Skinner.  appears  to  have  been  denied  in  Jones  v.  Tanner  (A). 
Nicholson  v.  Sherman  {c)  is  another  authority  to  shew 
that  no  action  can  be  maintained  for  a  legacy.  The 
difference  is  between  a  bequest  of  a  sum  payable  otU  of 
land^  and  of  a  sum  charged  on  land  :  in  the  former  case  it 
may  well  be  said  the  terretenant  is  bound  tor  pay.  The 
dictum  of  Lord  Holty  in  Ewer  v.  Jones  (d),  will  be  relied 
upon  on  the  other  side, — ^where  it  is  said,  that  if  money  be 
devised  to  be  paid  out  of  certain  lands,  the  devisee  may 
have  an  action  of  debt  against  the  terretenant  for  the 
money,  upon  the  statute  of  32  Hen.  8,  c.  1,  of  wills.  In 
the  report  in  Lord  Raymond,  this  dictum  is  appended  to 
the  case  o{  Ewer  v.  Jones,  with  the  subject-matter  of  which 
it  has  no  connection  whatever;  in  6  Mod.,  it  is  reported 
as  an  anonymous  case;  and  it  appears  to  have  been  altoge- 
ther extrajudicial.  But  if  it  were  otherwise,  it  is  not 
strictly  applicable  here,  because  this  is  not  the  case  of 
money  devised  to  be  paid  out  of  land,  but  only  charged 
upon  it. 

Thirdly ;  at  all  events  the  action  is  not  maintainable 
against  the  defendants,  the  Skinners,  who  are  merely 
termors  for  500  years  by  assignment  from  two  of  the 
devisees  in  fee.  There  is  no  privity  of  contract  or  of 
estate  between  the  legatee  and  the  termors,  so  as  to  entitle 
her  to  sue  them  in  debt.  [Parke,  B. — Does  not  the  terre- 
tenant  mean  the  owner  of  the  freehold?]  Yes,  for  this 
purpose.  K  the  action  will  lie  against  these  termors,  it 
might  equally  be  maintained  against  an  ordinary  tenant 
from  year  to  year. — On  this  point  the  Court  called  on 


(a)  Cowp.  284.  Keb.  116. 

(b)  6B.  &Cr.  542.  (rf)  Salk.    415;    2  Ld.    Raym. 

(c)  1  Sid.  45 ;    T.  Raym.  23 ;   1       937  ;  and  see  6  Mod.  27. 
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Martin  to  support  the  declaration. — ^The  consequence  Exch.  of  PUas, 
of  the  action  being  maintainable  at  all,  is,  that  it  must  be  s_f\lL^ 
brought  against  all  the  parties  who  are  in  the  possession  of  Braithwaitb 
the  land.  It  is  assumed  for  the  purpose  of  this  part  of  skinnbr. 
the  argument,  that  the  land  is  the  sole  security,  and  that 
there  is  no  distinction  between  the  cases  of  a  bequest 
charged  on  and  payable  out  of  the  land.  Lord  Holfa 
dictum  in  Ewer  Y.Jones  was  cited  with  approbation  by 
Lord  Ellenborough  in  Webb  v.  Jiggs  (a),  and  was  recog- 
nised by  this  Court  in  Hopkins  v.  Mayor  of  Swansea  [b) ; 
see  also  Com.  Dig.,  Action  on  Statute  (A)  12,  and  Dett 
(A).  Actions  against  executors  for  legacies  chargeable 
merely  on  the  personalty  are  distinguishable :  the  personal 
estate  is  administrable  in  the  Ecclesiastical  Court  only ; 
and  on  that  principle  the  case  of  Jones  v.  Tanner  proceeded. 
But  this  is  a  case  depending  on  the  Statute  of  WiUs, 
which,  when  it  gave  the  power  of  devising  lands,  gave, 
as  incidental  to  that  right,  a  power  to  charge  them  in 
favour  of  another  person.  If  the  general  principle,  then, 
be  established,  that  the  action  of  debt  lies  in  such  a  case 
as  this,  the  next  question  is,  against  whom  ?  Lord  Holt 
says,  against  the  terretenant,  A  charge  upon  the  land  by 
devise  may  be  assimilated  to  the  case  of  a  charge  by  a 
recognizance  under  a  statute  merchant  or  statute  staple ; 
which,  by  the  statute  of  Westminster,  13  Edw.  1,  c.  18, 
and  subsequent  statutes,  constitutes  a  hen  on  the  land ; 
and  in  such  case  the  proceedings  must  have  been  against 
all  the  lands,  and  the  heir  might  insist  on  the  joinder  of 
the  other  parties  in  possession :  Under  hill  v.  Devereux  (c), 
HarberVs  case  {d).  In  this  case  an  execution  might  issue 
against  the  land  itself.  [Parke,  B. — How  is  your  remedy 
against  the  land  ? — ^you  must  have  a  general  judgment, 
and  general  execution.  A  judgment  or  recognizance  binds 
the  land  by  force  of  the  statute  of  Westminster.]     There  is 

(a)  4  M.  &  Sel.  119.  (c)  2  Saund.  68. 

{h)  4  M.  &  W.  620.  {d)  3  Rep.  11. 
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Exeh,  of  PUas,  here  no  personal  contract,  but  the  defendants  are  bound 

iqqq 

^  ^  ^  by  reason  of  their  possession  of  the  lands  at  the  time  when 
Braithwaite  the  legacy  was  payable.  The  judgment  is  to  be  enforced  like 
Skinner,  that  upon  a  bond  against  an  heir,  where  the  execution  is 
limited  to  the  value  of  the  lands,  and  the  heir  comes  in 
and  specifies  the  lands  descended  to  him :  Davy  y.  Pepya  {a), 
(where  the  form  of  execution  in  such  case  is  given.) 
There  would  be  no  privity  between  a  subsequent  purchaser 
of  the  land,  and  the  creditor  under  a  statute* staple:  so 
here,  there  is  no  privity  between  the  party  in  whose  favour 
the  charge  is  made  and  the  owner  of  the  land :  his  liability 
arises  by  reason  of  the  possession  of  the  land.  [Parke,  B. — 
The  Statute  of  Westminster  expressly  gives  an  execution 
against  the  land — ^the  Statute  of  Wills  does  not ;  it  only 
imposes  an  obligation  on  the  terretenant  to  pay,  which 
gives  an  action  of  debt  against  him,  according  to  the  autho- 
rity of  Lord  Holt :  but  there  is  nothing  to  limit  the  exe- 
cution to  the  land;  it  is  general  against  the  person  or 
estate  of  the  party.]  It  is  clear  that  the  termors  would 
be  liable  in  equity :  Watkins  v.  Cheek  {b).  All  that  appears 
on  the  declaration  is  that  they  are  owners  for  500  years, 
subject  to  no  rent.  The  terretenant  does  not  mean  the 
freeholder.  [Parke,  B. — The  meaning  of  the  term  may 
vary  according  to  the  subject-matter  to  which  it  is  applied. 
In  scire  facias,  it  means  the  owner  of  the  fee :  2  Saund.  9  a, 
n.  (9)] .  The  word  seems  rather  to  be  used  for  the  purpose 
of  distinguishing  between  the  party  who  is  strictly  tenant 
of  the  land,  that  is,  the  freeholder,  and  the  party  in  actual 
possession.  No  person  ought  to  be  omitted  as  a  defendant 
who  is  entitled  to  any  present  interest  in  the  land.  [Mauley 
B. — ^The  500  years'  term  may  determine  in  one  year.  Is 
the  creditor  to  hold  the  land  afterwards  till  the  debt  is 
paid,  as  against  the  reversioner  ?]  Yes,  as  under  an  elegit ; 
his  possession  would  be  liable  to  be  questioned  by  an  eject- 

(«i)  Plowd.  439.  {b)  2  Sim.  &  Stu.  199. 
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ment.     If  debt  lies  for  a  legacy  charged  on  land,  the  only  ^c'*  «/  ^''««» 
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mode  of  giving  effect  to  that  remedy  is  by  giving  it  against  '   ^ 

all  the  parties  who  have  taken  on  themselves  the  possession   Braithwaitb 

of  the  lands  for  their  own  benefit.  Skinner. 

fViffhtman,  in  reply. — ^The  analogy  sought  to  be  derived 
from  the  proceedings  on  a  recognizance,  or  in  an  action 
against  the  heir,  is  not  applical)le  here.  There,  the  pro- 
ceeding is  for  execution  out  of  the  land,  and  no  personal 
liability  is  incurred ;  but  there  is  nothing  in  the  form  of 
this  action  to  vary  the  ordinary  judgment :  it  would  be, 
that  the  plaintiff  recover  his  debt  and  damages  against 
the  defendants,  and  their  persons  might  be  taken  in  exe- 
cution upon  it.  The  note  to  Jeffreson  v.  Morton  (a)  shews 
clearly  that  by  the  terretenants  is  meant  the  tenants  in 
fee-simple.  If  they  have  aliened,  they  will  have  had  the 
benefit  of  the  land ;  if  they  have  demised,  they  are  never- 
theless the  owners :  but  here  the  defendants,  the  termors, 
are  not  even  occupiers,  but  only  possessed  of  a  term  of  500 
years  in  the  land.  They  have  an  intermediate  interest 
between  the  owners  of  the  freehold  and  the  actual  occu- 
piers ;  and  therefore  on  neither  construction  of  the  word 
are  they  terretenants.  They  certainly  are  involuntarily, 
but  they  have  no  notice  of  the  charge ;  and  the  argument 
on  the  other  side  goes  to  this  extent,  that  if  they  were  only 
tenants  from  year  to  year,  without  notice  of  any  incum- 
brances, they  might  be  taken  in  execution  for  the  whole 
debt.  Besides,  tliis  land  is  charged  with  other  payments, 
and  it  is  not  alleged  in  the  declaration  that  the  value  of 
the  land  is  equal  to  all  the  charges,  but  only  to  these  par- 
ticular charges ;  and  if  this  action  lies,  there  would  be  ho 
defence  to  actions  by  other  persons  having  charges  on 
the  land.  This  shews  that  the  plaintiff  ^s  remedy  must  be 
in  equity ;   since  otherwise  the  defendants  may  be  made 

{a)  2  Saund.  9  a,  n.  (9). 
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Exeh,  of  Pleat,  liable  to  all  the  charges,  although  exceeding  the  whole 
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'   ^     value  of  the  land.     In  Duppa  v.  Mayo  (a),  an  action  was 

Braithwaite  certainly  held  maintainable  against  the  assignee  of  an  exe- 

Sjlinner.      cutor  for  a  legacy,  after  express  assent  by  the  executor;  but 

that  case  shews  that  the  action  must  be  against  the  person 

having  the  whole  estate.     The  very  circumstance  that  an 

action  like  the  present  has  never  been  brought,  affords  a 

strong  presumption  that  ilo  such  action  can  be  supported 

in  law.     [He  admitted  that  the  plea  was  not  sustainable.] 

Lord  Abinger,  C.  B. — I  entertain  great  respect  for  the 
authority  of  Lord  Holt,  and  should  be  disposed  to  support 
it  as  far  as  possible ;  and  if  the  case  appeared  to  be  one  in 
which  any  immediate  interest  in  the  land  was  given  to  the 
party  benefited  by  the  will,  it  seems  reasonable  that  he 
should  have  also  any  legal  remedy  that  immediately  results 
from  the  interest  so  given  in  the  land.  But  it  never  could  be 
the  meaning  of  Lord  Holt,  that  whatever  interest  was  given 
in  the  shape  of  a  legacy,  although  charged  on  land,  might 
be  the  subject  of  an  action  at  law.  Suppose  a  party  took  but 
an  equitable  estate,  and  he  was  chargeable  out  of  it  to  dif- 
ferent persons,  you  could  not  at  law  take  notice  of  their  in- 
terest, although  they  might  have  a  remedy  in  equity.  But 
giving  the  fullest  effect  to  Lord  HoWs  dictum,  I  should  say  it 
could  only  take  effect  in  a  case  of  this  sort, — where  it  ap- 
peared clearly  and  distinctly  that  the  parties  against  whom 
the  action  was  brought  had  taken  possession  of  the  estate, 
and  that  the  estate  which  was  in  their  hands  was  competent 
to  discharge  the  incumbrances  upon  it ;  for  I  take  it,  if  the 
action  were  maintainable  at  all,  it  must  be,  like  any  other 
ordinary  action  of  debt,  followed  by  a  judgment  against  the 
defendants  which  makes  them  personally  liable.  I  cannot 
adopt  the  analogy  which  Mr.  Martin  suggests,  that  this  is 
like  an  action  against  an  heir,  or  a  proceeding  by  scire 

(a)  1  Saiind.  275. 
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facias  on  a  judgment  against  the  land;  I  see  no  analogy  Exch.  of  puat, 
in   the   nature  of  the  charges,  or  in  the  mode   of  their  '   ^ 

creation.  I  do  not  see  why  we  are  to  go  out  of  the  Braithwaitb 
way  to  give  a  remedy  of  a  different  kind  from  that  which  Skinner. 
the  common  law  gives,  in  a  proceeding  which  is  merely 
an  action  against  the  person.  It  appears  to  me  a  most 
imjust  thing  to  allow  the  action  to  be  maintainable 
against  any  but  the  person  who  takes  the  interest  in  the 
land  imder  the  devise,  and  who  takes  it  subject  to  the 
obligation  of  paying  the  money.  If,  therefore.  Lord  Holfs 
dictum  is  to  have  any  effect  at  all,  it  can  only  be  in  a  case 
where  the  devisee  of  the  land  is  himself  the  defendant  in 
the  action,  and  where  it  should  appear  that  all  the  other 
interests  are  duly  satisfied,  and  there  is  sufficient  to  pay 
the  particular  charge  out  of  the  land.  I  must  say,  however, 
that  I  entertain  very  considerable  doubt  about  the  pro- 
priety of  the  dictum,  taking  it  to  the  extent  in  which  it  is 
given  in  the  different  Reports.  I  do  not  apprehend  it  was 
the  intention  of  the  Statute  of  Wills,  that  all  the  inte- 
rests mentioned  therein  as  capable  of  being  devised,  were 
equally  to  be  taken  notice  of  at  law ;  where  the  interest  is 
such  as  the  law  notices,  the  law  will  give  a  remedy  for 
it ;  but  this  is  more  like  an  equitable  interest  created  in 
the  nature  of  a  mortgage.  Where  the  owner  of  an 
estate,  before  the  Statute  of  WiUs,  gave  any  interest  of 
this  nature,  and  by  some  instrument  granted  a  remedy 
sufficient  to  enable  the  grantee  to  recover  the  proceeds 
against  the  land,  as  in  the  case  of  an  annuity,  a  right 
of  action  might  follow;  but  where  it  is  merely  a  charge 
upon  the  land  by  will,  it  is  difficult  to  say  the  party  can 
have  any  other  than  an  equitable  remedy  for  it.  Upon 
the  whole,  I  am  of  opinion  that  the  judgment  in  this  case 
must  be  for  the  defendants. 

Parke,  B. — I  am  also  of  opinion  that  in  this  case  the 
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Exeh,  of  PUas,  defendants  are  entitled  to  our  judgment;  and  that  the  de- 
.    ^°y'  .     claration  (without  adverting  to  the  other  pleadings)  is  bad 

Braithwaite  in  substance^  because  it  does  not  disclose  a  sufficient  cause 
Skinner.  of  action  against  the  defendants.  The  cause  of  action 
stated  arises  out  of  the  will  of  George  Ellerson.  [His 
lordship  stated  the  material  parts  of  the  will.]  The  in- 
terest of  the  defendants  then  appears  to  be  this: — ^after 
the  making  of  the  will,  and  after  the  death  of  the  testator^ 
Gteorge  and  Thomas  Ellerson,  his  two  nephews,  dispose 
of  their  estate  in  reversion  to  the  defendants  William 
Skinner  and  George  Skinner,  for  the  term  of  500  years. 
At  the  time  the  legacies  became  payable  to  the  different 
children,  it  appears  that  the  defendants  were  entitled  to 
this  property,  one  as  the  owner  in  fee  of  an  undivided  third 
part,  and  the  other  as  termors  of  two  other  undivided  third 
parts  for  the  term  of  500  years ;  and  the  question  is,  whe- 
ther any  action  of  debt  will  lie,  founded  upon  the  Statute 
of  Wills,  against  these  defendants.  I  should  have  had  no 
difficulty  in  saying  that  no  action  of  debt  would  lie  under 
these  circumstances,  were  it  not  for  the  opinion  of  Lord 
Holt,  which  has  been  reported  in  several  cases,  and  was 
cited  in  the  case  of  Webb  v.  Jiggs,  without  any  objection 
being  stated  to  it  as  an  authority.  I  apprehend,  indeed, 
that,  subject  to  a  limitation,  which  however  excludes 
this  case,  there  is  no  objection  to  it.  What  Lord  Holt 
says  (extrajudicially)  in  the  case  of  Ewer  v.  Jones,  is  this : 
''  A  devisee  may  maintain  an  action  at  common  law  against 
the  terretenant  for  a  legacy  devised  out  of  land.  I  make 
no  question  of  it,  for  where  a  statute,  as  the  32  &  34  Hen.  8, 
of  WiUs,  gives  a  man  a  right,  he  shall  have  an  action  to 
recover  it  of  consequence ;  because  his  right  is  created  by 
act  of  Parliament ;  and  where  an  act  of  Parliament  creates 
a  right,  or  forbids  a  thing  to  be  done,  an  action  lies  ex 
consequenti  on  the  statute  for  the  party  grieved.^*  Now 
with  that  doctrine  I  do  not  quarrel,  with  the  qualification 
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which  I  will  presently  state.     The  Statute  of  Wills  enables  Ejxh  of  pum, 

1839 
a  party  to  dispose  by  will  of  the  property  which  he  might  '  ^ 

have  disposed  of  during  his  lifetime^  at  his  free  will  and  Braithwaiti 
pleasure.  I  think  the  meaning  of  Lord  HoU  is  this —  Skinner. 
that  if  a  person  gives  an  interest  which  could  be  enforced 
by  an  action  at  law^  the  statute  would  give  an  action 
for  it.  Thus,  if  a  person  devised  by  will  a  right  of  com- 
mon, the  devisee  would  have  a  right  of  action  for  it ;  so 
if  he  devised  a  rent  which  was  not  a  freehold  rent,  (which 
could  not  be  the  subject  of  an  action  at  law),  an  action 
would  lie  for  it.  So  if  he  devised  a  right  of  way,  it  could 
be  enforced  by  action ;  or  if  he  left  a  term,  the  right  to 
it  might  be  enforced  by  ejectment.  So  if  the  testator 
clearly  meant  to  impose  a  duty  upon  another  person,  ob« 
liging  him  to  pay  a  legacy,  an  action  of  debt  would  lie 
for  it  against  the  person  on  whom  the  duty  of  paying  the 
money  was  imposed :  as  if  the  testator  left  an  estate  in  fee 
to  A.,  directing  him  to  pay  a  sum  of  money  to  B. ;  I  am  not 
prepared  to  say  that  an  action  of  debt  might  not  lie,  after 
A.  had  accepted  the  estate,  founded  upon  the  duty  created 
by  the  testator  of  paying  that  sum.  But  it  is  going  too  far 
to  say  the  statute  would  give  a  right  of  action  for  those 
things  which  are  merely  equitable  interests;  as,  for  example, 
if  a  testator  had  created  a  trust  in  favour  of  a  person,  it 
would  be  absurd  to  say  that  person  could  enforce  the  trust 
by  an  action  at  law.  Looking,  then,  at  this  will,  to  see  whe- 
ther I  can  collect  it  to  be  the  intention  of  the  testator,  that 
the  persons  who  may  happen  to  have  the  entire  interest 
in  fee,  or  a  limited  interest,  in  the  lands  devised,  should 
pay  this  sum  of  money  to  the  plaintiff  six  months  after  the 
death  of  the  three  nieces,  I  can  collect  no  such  intention ; 
nor  is  it  consistent  with  the  provisions  of  the  will  that 
such  duty  or  obligation  should  be  cast  upon  the  parties 
in  possession  of  the  land.  If  any  duty  is  cast  upon 
any  one,  it  must  be  upon  the  person  entitled  to  the  fee- 
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Ejceh,  of  PUat,  simple  of  the  land,  certainly  not  upon  those  who  had  a 
^   ^      .    merely  temporary  interest,  whether  from  year  to  year  or 

Braithwaite  for  500  years.  It  appears  to  me  that  the  reason  why  this 
Skinner.  action  cannot  be  maintained  is  this,  that,  admitting  Lord 
Holt's  dictum  to  be  correct,  that  where  the  testator  merely 
intended  to  create  a  duty  from  one  person  to  another,  the 
law  would  give  a  remedy,  in  this  case  no  such  duty  is  im- 
posed upon  the  defendants  towards  the  plaintiff.  I  cannot 
see  that  the  plaintiff  has  any  interest  which  he  could 
enfonce  by  an  action  of  debt.  Whether  or  not  a  special 
action,  founded  upon  any  right  which  the  party  may  have 
acquired  under  the  will,  might  be  maintained,  it  is  unne- 
cessary to  decide :  it  is  enough  to  say  in  this  case  that  no 
action  of  debt  will  lie;  but  it  is  extremely  difficult  to  say 
that  any  other  action  would  lie,  founded  upon  such  an  in- 
strument as  this. 

GuRNEY,  B. — I  concur  in  the  opinions  expressed  by 
the  Lord  Chief  Baron  and  my  brother  Parke,  in  what  has 
been  said  in  respect  to  the  dictum  of  Lord  Holt,  and  in 
the  qualification  which  my  brother  Parke  has  put  upon  it, 
which  I  think  is  a  reasonable  one;  and  the  very  circum- 
stance of  no  such  action  having  been  known  firom  that 
time  to  this,  is  a  strong  confirmation  of  that  being  its  true 
construction. 

Maule,  B. — I  am  also  of  opinion  that  the  demurrer 
must  be  allowed.  I  think  the  declaration  is  bad,  for  not 
disclosing  any  grounds  upon  which  the  action  can  be 
maintained.  I  think  it  perfectly  clear,  if  before  the  Statute 
of  Wills,  there  had  been  a  gift  of  this  kind  out  of  hmd,  no 
action  of  debt  could  have  been  maintained;  and  the  only 
ground  for  saying  the  action  of  debt  can  be  maintained 
now,  is  this  dictum  of  Lord  Holt,  which  I  conceive  is  per- 
fectly correct,  if  properly  understood;    and  I  think  the 
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application  of  it  in  the  case  of  Hopkins  \.  Mayor  of  Swansea  ^ch,  of  PUat, 
was  a  proper  one.    On  what  occasion  it  was  said,  is  not  men-  '    > 

tioned  in  any  of  the  Reports,  bnt  it  probably  arose  in  Braithwaitb 
this  way  : — Some  person  in  argument  had  said,  ''it  is  very  Skinnbr. 
true  that  [some]  statute  has  given  a  right,  but  the  remedy 
for  that  right  cannot  be  at  common  law,  but  must  be  in 
equity,  because  the  statute  has  not  in  express  terms  pointed 
out  or  given  a  remedy/^  To  which  Lord  Holt  answers,  "  that 
is  not  so;  when  a  statute  gives  a  right,  then,  although  in 
express  terms  it  has  not  given  a  remedy,  the  remedy  which 
by  law  is  properly  applicable  to  that  right  follows  as  an 
incident/^  K  a  person  by  his  will  gives  in  express  terms  a 
right  which  in  the  ordinary  course  would  be  properly  en- 
forced in  equity,  but  by  express  terms  he  gives  a  legal 
right,  then  Lord  Holfs  dictum  would  apply;  but  I  do  not 
think  that  here  either  the  words  or  the  spirit  of  the 
devise  extend  to  that  length,  and  I  think,  therefore,  that 
no  legal  right  exists,  and  that  no  action  of  debt  can  be 
maintained ;  and  that  is  all  which  it  is  necessary  for  us  to 
decide  upon  this  occasion.  In  all  probability  no  action 
at  law  could  be  maintained,  but  the  proper  remedy  would 
be  in  equity.  Some  remedy,  no  doubt,  belongs  to  the 
party  interested  under  this  devise,  but  that  remedy  is  not 
an  action  of  debt. 

Judgment  for  the  defendants. 


Li  the  Matter  of  The  Hull  and  Selby  Railway. 

JjY  an  order  made  on  the  Equity  side  of  the  Exchequer,  if  the  tea,  or 
the  following  case  was   stated  for  the   opinion  of  this  ^^"j;^  ^J.'a*'^ 

Court : —  *"d  imperccp. 

tible  progreu. 

On  the  northern  side  of  the  river  Humber  (which  river  encroach  upon 

the  land  of  a 
subject,  the  land 
thereby  covered  with  water  belongs  to  the  Crown. 
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Sxeh,  of  Pleas,  is  an  arm  of  the  sea)  there  is  an  ancient  artificial  em- 

'   .     bankment,  which  was  erected  many  centuries  ago  for  the 

In  re         protection  of  the  lands  on  the  north  of  the  embankment 

Hull  &  Selby  *  /.   i        . 

Railway,      from  the  encroachments  of  the  nver  at  extraordinary  high 
tides. 

Between  this  ancient  embankment  and  the  foreshore  of 
the  river,  there  were  in  former  times  certain  pieces  of 
pasture  hind  called  Growths,  extending  from  Lime-kiln 
Creek  on  the  east  to  Gallow  Creek  on  the  west ;  which 
Growths  were  the  property  of  the  ancestors  of  Henry 
Broadley,  Esq.,  in  whom  the  rights  and  interests  of  such  an- 
cestors, in  respect  of  such  Growths,  are  now  vested.  The 
foreshore  of  the  river,  or  the  land  lying  between  high  and 
low  water-marks  at  the  ordinary  tides,  is  the  property  of 
the  Crown.  The  tides  of  the  Humber  have,  in  the  progress 
of  years,  encroached  upon  and  washed  away  the  whole  of 
the  Growths,  except  two  portions  thereof  at  each  extremity 
(which  have  of  late  years  been  protected  by  embankments 
from  further  encroachments) ;  so  that  it  is  now,  and  has 
been  for  many  years  past,  impossible  to  distinguish  the 
part  of  the  Growths  so  washed  away  from  the  mud  and  soil 
of  the  foreshore  of  the  river.  The  river  at  the  neap  tides 
now  overflows,  and  has  for  many  years  past  overflowed  at 
high  water,  the  parts  of  the  Growths  so  washed  away ;  but 
they  are  uncovered  by  the  river  at  low  water. 

The  encroachment  of  the  tides  has  been  by  slow  and 
imperceptible  progress,  so  that  no  particular  period  thereof 
can  be  ascertained ;  but,  within  living  memory,  there  has 
been  a  much  greater  portion  of  the  Growths  unwashed 
away  than  there  is  at  present. 

In  the  month  of  June,  1 836,  an  act  of  Parliament  was 
passed  for  making  a  railway  from  Kingston-upon-Hull  to 
Selby. 

The  Railway  Company  constituted  by  this  Act  have, 
under  the  provisions  thereof,  taken  for  the  formation 
of  the  railway  a  portion  of  the  Growth  so  washed  away  as 
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aforesaid^  and  have  protected  the  same  from  the  tides  of  E^eh,  of  Pieat, 

1  ftSQ 

the  river,  and  the  Company  have  paid  the  money,  assessed    ^     ^     . 

by  a  jury  for  the  taking  of  such  portion,  into  the  Court  of         '«  ^ 

Exchequer.  railway. 

The  questions  for  the  opinion  of  this  Court  are — 
1st.  Whether,  at  the  time  of  the  passing  of  the  Act,  the 

Crown  or  the  said  Henry  Broadley  was  entitled  to  the 

lands  taken  by  the  Railway  Company. 

2ndly.  Whether  the  Crown,  or  the  said  Henry  Broadley^ 

is  entitled  to  the  money  paid  by  the  Company  into  the 

Court  of  Exchequer. 

The  SoUcitor-General,  for  the  Crown. — If  the  sea  makes 
a  sudden  irruption  into  the  land  of  a  subject,  the  subject 
nevertheless  retains  his  property  in  that  land ;  and,  on  the 
same  principle,  if  the  sea  suddenly  recedes,  the  Crown 
does  not  lose  its  property  in  the  land  that  was  before 
covered  with  water.  But  where,  by  the  imperceptible 
recession  of  the  water,  the  soil  of  a  subject  adjoining  an 
arm  of  the  sea  is  added  to,  the  soil  so  added  belongs  to  the 
subject,  not  to  the  Crown ;  Rex  v.  Lord  Yarborough  (a) : 
and  so,  on  the  other  hand,  if  the  sea  makes  imperceptible 
advances  upon  the  land,  that  portion  of  the  land  which  is 
so  overflowed  must  become  the  property  of  the  Crown. 
— ^The  Court  then  called  upon 

Sir  F,  PoUockj  contra. — ^There  is  no  doubt  that  the  gFa- 
dual  accretion  of  the  land  upon  the  sea  belongs  to  the 
subject,  according  to  the  decision  in  Reof  v.  Lard  Yar* 
borough;  but  there  is  nothing  in  that  case  to  shew  that 
any  correlative  right  exists  in  the  Crown  as  against  the 
subject.    The  same  law  does  not  apply  to  the  Crown  and 

(fl)  3  B.  &  Cr.91 ;  S.  C.  in  Dom.  Proc.  2  Bligh,  N.  S.  147 ;  1  Dow, 
N.S.  178;  5  Bin g.  163. 
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Sxch.  of  Pleas,  to  a  subjcct;  because  the  Crown  is  the  trustee  i 
^  ^^  >  public  of  all  its  lands^  and  can  have  no  rights  opp< 
In  re  those  of  an  individual  proprietor.  In  contemplal 
Railway,  law,  all  subjects  hold  their  land  by  grant  from  the  C 
when,  therefore,  the  Crown  has  granted  to  a  subje< 
marked  out  by  precise  limits,  that  is,  by  the  then  e 
boundary  of  high- water  mark,  can  it  be  said  that  the 
is  entitled,  on  public  grounds,  afterwards  to  resume  ai 
of  the  land  so  granted?  As  between  the  Crown 
subject,  there  can  be  no  distinction,  in  principle,  hi 
a  sudden  and  an  imperceptible  overflowing  of  the 
As  between  subject  and  subject  it  is  otherwise,  1 
prevention  of  litigation,  and  the  settlement  of  their  i 
rights.  Therefore,  if  a  river  which  is  the  boundary  b< 
two  estates  gradually  changes  its  course,  the  lax 
changes  its  ownership  accordingly :  but  there  is  no 
for  such  a  rule  as  to  the  encroachment  of  the  sea ;  i 
as  the  subject  can  by  metes  and  bounds  make  out  h 
to  the  land  originally  granted,  there  is  no  interest, 
or  private,  which  requires  that  it  shall  be  resumed 
Crown. 

There  is  no  positive  authority  on  the  subject,  bul 
are  dicta  in  the  books  in  favour  of  the  claimant.  In ! 
Abr.  168,  Prerogative  le  Roy,  by  Coke  &  Foster,  Mich. 
B.  pi.  2,  (and  16  Vin.  Abr.  374),  it  is  said—"  If  the  sei 
flows  my  land  for  forty  years,  and  then  reflows  again^ 
have  my  land,  and  not  the  King.'^  The  same  is  stated  ii 
Dig.  Prerogative,  (D),  61,  62.  And  this  is  not  eonfi 
the  case  of  a  sudden  overflowing  of  the  land ;  nor  is 
any  reason  why  the  same  principle  should  not  app 
to  a  gradual  overflowing,  if  the  land  can  be  idei 
Again,  in  Hale's  Treatise  De  Jure  Maris,  it  is  said 
"  If  a  subject  hath  land  adjoining  the  sea,  and  the  vi 

(a)  Hargrave*s  Law  Tracts,  p.  15. 
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of  the  sea  swallow  it  up,  but  so  that  yet  there  be  reasonable  Exch,  of  Pleat, 

1839 
marks  to  continue  the  notice  of  it,  or  though  the  marks  be  '   ^ 

defaced,  yet  if,  by  situation  and  extent  of  quantity,  and         in '« 

Hull  ft  Selby 

bounding  on  the  firm  land,  the  same  can  be  known,  though  Railway. 
the  sea  leaye  this  land  again,  or  it  be  by  art  and  industry 
regained,  the  subject  doth  not  lose  his  propriety/'  And 
again  (a), — *'  If  it  be  freely  left  again  by  the  reflux  and 
recess  of  the  sea,  the  owner  may  have  his  land  as  before, 
if  he '  can  make  it  out  where  and  what  it  was ;  for  he 
cannot  lose  his  propriety  of  the  soil,  though  it  be  for  a  time 
part  of  the  sea,  and  within  the  Admiral  jurisdiction  while 
it  so  continues/'  There  is  nothing  to  point  to  any  differ- 
ence between  a  gradual  and  a  sudden  inundation.  [Lovd 
Abinffer,  C.  B. — ^The  Crown  represents  the  public :  the 
public  have  rights  of  passage  over  navigable  rivers.  Sup- 
pose the  river  Humber  were  to  change  its  course  by 
gradual  accretion,  so  that  the  north  bank  came  to  be  where 
the  south  bank  now  is  :  according  to  your  argument,  the 
subject  would  gain  the  old  bed  by  accretion,  but  the 
Crown  would  gain  nothing  by  the  recession — ^therefore 
the  public  wotild  lose  their  right  of  passage.  Alderson, 
B. — Lord  Hale,  in  his  remaks  on  the  Abbot  of  Ramsey's 
case  {b),  seems  to  suppose  the  right  reciprocal,  and  that  the 
loss  goes  to  the  party  to  whom  the  benefit  wotild  go.]  The 
Crown  does  not  lose  anything,  but  only  has  a  little  further 
to  go  to  its  domain.  The  right  of  the  Crown  merely  is  the 
boundary. 

The  Solicitor-General,  in  reply,  having  referred  to  Scrat- 
ton  V.  Brown  (c),  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — This  case  appears  to  me  to  be 
free  from  difficulty.  K  the  Crown  cannot  adduce  the 
authority  of  many  decided  cases  in  support  of  its  claim,  it 
is  because  in  principle  no  doubt  could  be  entertained  upon 

(a)  P.  17.        {h)  Id.  29.        (c)  4  K  &  Cr.  485 ;  6  D.  &  R.  536. 
VOL.  V.  A  A  M.  W. 
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Exch.  of  PUoi,  it.    It  is  admitted,  that  as  between  subject  and  subject,  the 

^  *  ^    law  as  to  gradual  accretion  is  settled  by  the  cause  of  Bern 

In  re         y.  Lard  YarboTough,     The  principle  there  established  is  not 

Hull  &  Selby 

Railway,  peculiar  to  this  country,  but  obtains  also  in  others,  and  is 
founded  on  the  necessity  which  exists  for  some  such  rale 
of  law,  for  tbe  permanent  protection  and  adjustment  of  pro- 
perty. It  is  different,  indeed,  where  the  change  occurs 
by  a  sudden  advance  or  recession  of  the  water.  In  Scot- 
land,  a  river  containing  a  valuable  salmon  fishery  belong- 
ing to  the  present  Lord  Chief  Commissioner  Adam^  was 
suddenly  transferred  to  the  land  of  his  neighbour.  After- 
wards, by  another  equally  violent  effort  of  nature,  the 
river  returned  to  its  former  channel :  but  in  neither  case 
did  the  owner  of  the  bed  of  the  river  lose  his  right  to  the 
soil.  But  in  all  cases  of  gradual  accretion,  which  cannot 
be  ascertained  from  day  to  day,  the  land  so  gained  goes  to 
the  person  to  whom  the  land  belongs,  to  which  the  accre- 
tion is  added ;  and  vice  vers&.  That  is  the  rule  as  between 
sulgect  and  subject :  but  it  is  said  to  be  different  as  between 
the  Crown  and  subject.  But  Sir  F.  Pollock  says  we  all  hold 
by  grant  from  the  Crown :  then  the  Crown  holds  by  the 
same  rights,  and  with  the  same  limitations  as  its  grantee. 
This  being  then  the  case  of  a  gradual  access  of  the  wat^, 
it  makes  the  land  now  between  high  and  low  water  mark 
the  property  of  the  Crown.  No  authority  is  needed  for 
this  position,  but  only  the  known  principle  which  has 
obtained  for  the  mutual  adjustment  and  security  of 
property.  The  money,  therefore,  must  be  paid  to  the 
Crown. 

Aldebson,  B. — I  am  of  the  same  opinion.  I  think  the 
question  is  precisely  the  same,  whether  the  claim  is  made 
as  again^  the  Crown  or  the  Crown's  grantee.  Suppose  the 
Crown,  being  the  owner  of  the  fore  shore  —  that  is^  the 
space  between  high  and  low  water  mark  —  grants  the 
adjoining  soil  to  an  individual;  and  the  water  ^praduaUy 
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recedes  from  the  fore  shore,  no  intermediate  period  of  the  Exeh,  of  pieat, 

1839 
change  being  perceptible ;  in  that  case  the  right  of  the     ^  ■       '   ^ 

grantee  of  the  Crown  wotdd  go  forward  with  the  change.  ^"  ^^ 

Hull  &  Selbt 

On  the  other  hand^  if  the  sea  gradually  covered  the  land      Railway. 

so  granted,  the  Crown  wonld  be  the  gainer  of  the  land. 

The  principle  laid  down  by  Lord  Hale,  that  the  party  who 

suffers  the  loss  shall  be  entitled  also  to  the  benefit,  governs 

and  decides  the  question.     That  which  cannot  be  perceived 

in  its  progress  is  taken  to  be  as  if  it  never  had  existed 

at  all. 


OuRNXT,  B.,  and  Maule,  B.,  concurred. 


Judgment  for  the  Crown. 


Carwardine  v.  Watkins. 

XBOVEB  for  a  sheep;   the  venue  being  laid  in  the  Where,  to  a 
county  of  Hereford,  and  no  parish  or  place  being  specified  p^"lh7de- *' 
in  the  declaration.  fendant  pleads 

a  local  justifi' 

The  defendant  pleaded,  (amongst  other  pleas),  that  one  cation,  the  alle- 
gation of  **  quas 
James  Cheese  was  and  is  seised  in  his  demesne  as  of  fee  est  eadem"  is  a 

of  and  in  a  certain  manor  called  the  manor  of  Kington,  in  *eScI  wli  w 
the  county  of  Hereford,  and  that  he  ought  of  right  to  ***«  addition  of 

a  special  tra* 

have  and  hold,  on  a  certain  day  in  each  year,  to  wit,  on  verse  absque 
the  19th  day  of  September,  in  a  certain  place  called  the  guilty  else- 
common  close,  or  cattle  market,  in  the  town  of  Kington,  Jhg^'pUtcc  men- 
and  within  the  said  manor,  a  certain  fair  for  the  selling,  ^ioned  in  the 

plea :  and  if  the 

amongst  other  things,  of  sheep ;  and  that  he  the  said  James  plea  contain 
Cheese  was  and  is  entitled  to  take  a  toll  of  all  sheep  sold  onspedafde- 
in  the  said  market :  that  the  sheep  in  the  declaration  men-  "!>7«'»  ■«  «on- 

^  taining  two  tra- 

tioned  was  sold  to  the  plaintiff  within  the  said  market  and  ▼«»•»«»  o^the 

same  matter. 

during  the  said  fair,  and  that  the  defendant,  as  the  ser-      And  sembu, 
vant  of  the  said  James  Cheese,  and  by  his  command,  dis-  mentioned  ?n*^ 

the  plea  does 
not  Tary  from  that  stated  in  the  declaratioo,  the  qose  est  eadem  is  also  unnecessary. 

A  A  2 
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Exch.  of  PUat,  trained  it  for  the  payment  of  toll :  ^^  which  is  the  same 

1839 

'    .     supposed  conversion  and  disposal  of  the  said  sheep  in  the 

Carwardinb    said  declaration  mentioned ;  without  this,  that  the  defend- 

Watkxns.      ant  is  guilty  of  the  said  conversion  and  disposal  of  the  said 

sheep,  at  any  place  out  of  the  said  common  dose  or  cattle 

market,  or  at  any  time  except  during  the  said  fair/' — 

Verification. 

Special  demurrer,  assigning,  amongst  others,  the  follow- 
ing causes — that  the  plea  traverses  what  could  not  pro- 
perly be  traversed,  and  contains  two  traverses  of  the  same 
matter;  that  it  concludes  with  a  verification,  and  not  to 
the  country,  although  it  contains  a  special  traverse;  and 
also  that  the  said  traverse  in  the  plea  ought  to  have  been 
omitted. — Joinder  in  demiurrer. 

R,  V,  Richards,  in  support  of  the  demurrer. — In  the 
first  place,  the  plea  is  bad  for  concluding  with  a  verifica- 
tion. The  13th  rule  of  H.  T.,  4  W.  4,  expressly  reqidres 
that  all  special  traverses,  or  traverses  with  an  inducement 
of  affirmative  matter,  shall  conclude  to  the  country;  the 
other  party  not  being  precluded  from  pleading  over  to  the 
inducement,  when  the  traverse  is  immaterial. 

Secondly,  the  plea  is  bad  as  containing  two  traverses  of 
the  same  matter.  This  case  cannot  be  distinguished  from 
Hembro  v.  Bailey  (a).  There,  to  a  count  for  trespass  and 
assault,  the  defendant  pleaded  a  justification  in  defence  of 
the  possession  of  his  dwelling-house  ^^in  the  county  afore- 
said,^' with  an  averment  that  the  trespasses  justified  were 
the  same  as  those  complained  of  in  the  declaration,  and  a 
special  traverse  that  he  was  guilty  elsewhere  than  in  the 
dwelling-house ;  and  it  was  held  that  the  special  traverse 
was  surplusage,  and  that  the  plea  was  therefore  bad  on 
special  demurrer. 

Greaves,  contra. — This  plea  contains  new  matter  of  jus- 

(a)  2  Saund.  5  c. 
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tification.  and  therefore  properly  concludes  with  a  verifi-  Exch.  of  Ph<u, 

1839 
cation.     And  but  for  the  decision  in  Hembro  v.  Bailey y  no  ' '  ^ 

doubt  could  be  entertained,  upon  the  earlier  authorities,  Carwardine 
that  the  traverse  of  absque  hoc,  joined  with  the  allegation  Watkins. 
of  quae  est  eadem,  is  good :  but  it  is  submitted  that  that 
case  was  erroneously  decided.  The  decision  proceeded 
altogether  upon  the  ground  taken  by  Serjt.  Williams  in 
the  note  to  Mellor  v.  Walker  (a),  that  since  the  statutes 
of  16  &  17  Car.  2,  c.  8,  and  4  Anne,  c.  16,  s.  6,  by  which 
the  venue  is  extended  to,  and  the  jury  taken  from,  the 
whole  county,  the  special  traverse  of  place  has  become 
unnecessary.  But  the  ground  on  which  the  earlier  autho- 
rities proceeded  is  that  which  is  first  alluded  to  by  Mr. 
Serjt.  Williams,  viz.  that  it  may  clearly  appear  to  the 
Court  that  the  defendant  acted  under  the  authority  of  law 
in  the  commission  of  the  alleged  trespasses.  The  averment 
of  locality  was  necessary  not  only  in  respect  to  the  change 
of  the  venue,  but  also  in  order  to  render  the  justification 
complete : — see  Ber^amin  v.  Howell  (i).  Smith  v.  HUlier  (c), 
Bullock  V.  Smith  (rf),  Cowleiffh  v.  Edwards  (e),  Thomson  v. 
Clerk  (/),  Peacock  v.  Peacock  [g),  Purset  v.Hutchings  {h) .  In 
the  last  of  these  cases  only  is  there  any  allusion  to  the  jury. 
The  same  doctrine  is  stated  in  Digby  v.  Fitzharbert  (i), 
Searley.  Darford  [k),  Bridgwater  v.  Bythway  {I),  Regina  v. 
Lord  Vaux  (m).  Barber  v.  Warren  (n),  Martin  v.  Wilsford  (o), 
Wadkurst  v.  Damme  (p),  Batemanv.  Woodcock {g) .  Here,  the 
right  to  distrain  for  toll  being  local,  within  the  market  only, 
the  plea  would  not  present  a  complete  justification,  unless 

(a)  2  Saund.  5  c.  {k)  2  Lutw.  1435;  1  Ld.  Raym. 

(b)  1  Wils.  81.  120. 

(c)  Cro.  EHz.  167.  (/)   3  Lev.  113. 

(d)  Id.  174.  (m)  1  Leon.  39. 

(e)  Id.  184.  (n)  2  Mod.  271. 
(/)  Id.  504.  (o)  Carth.  326. 
(if)  Id.  705.  (jp)  Cro.  Jac.  45. 
(A)  Id.  842.  (q)  Id.  372. 

(i)  Hob.  101. 
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Bxeh.  of  Phat,  it  traversed  the  taking  in  any  other  place.     Under  the  old 

.   ^^      .     form  of  pleadings  if  the  place  mentioned  in  the  body  of  the 

Carwardxnb    declaration  varied  firom  that  stated  in  the  plea,   it  was 

mm 

Watkxns.  necessary  to  traverse  the  taking  in  any  other  place;  and 
although^  since  the  new  rules^  it  is  unnecessary  to  state 
any  venue  in  the  body  of  the  declaration,  yet,  as  the  de- 
claration is  now  applicable  to  every  place  within  the  county, 
where  the  justification  is  local,  in  order  to  exclude  the  po8« 
sibility  of  the  taking  having  been  at  any  other  place  but 
that  to  which  the  justification  applies,  the  plea  must  still 
contain  the  special  traverse.  On  the  same  principle,  the 
affidavit  to  change  the  venue  always  alleges  that  the  cause 
(^  action  arose  in  the  county  to  which  it  is  sought  to  change 
it,  ^'  and  not  elsewhere.^'  There  are  many  other  cases  in 
which,  although  the  point  did  not  arise,  the  precedents 
are  all  framed  with  the  special  traverse :  see  height  v. 
Pym  (a);  Brownl.  Trespass,  477,  pi.  8;  448,  pi.  80,  31; 
Cole  V.  Mitchell  (6),  Osborne  v.  Brookhouse  (c),  Adney  v. 
VemoUy  (rf),  Patrick  v.  Johnson  (e),  Fursdon  v.  Weeks  {/). 
The  case  of  Hembro  v.  Bailey,  therefore,  which  proceeded 
on  the  single  ground  that  the  traverse  was  no  longer  neces- 
sary with  reference  to  the  award  of  the  venire  facias,  can- 
not be  considered  as  a  binding  authority.  The  only  two 
cases  there  cited  in  the  argument  against  the  sufficiency  of 
the  plea,  Hargrave  v.  Ward  (^),  and  Courtney  v.  Saickwett  (*), 
were  cases  relating  to  the  allegation  of  time,  and  in  which 
time  was  wholly  immaterial  (t). 

Richards,  in  reply. — It  is  admitted  that  if  Hembro  v. 
Bailey  was  well  decided,  this  plea  is  bad.  That  case  was 
argued  at  considerable  length,  and  fully  considered  by  the 

(o)  2  Lutw.  1329.  (g)  2  Lutw.  1457. 

{h)  Lev.  Entr.  179.  {h)  1  Stra.  694. 

(c)  Id.  191.  (i)  The  learned  counsel  In  that 

{d)  Id.  195.  case,  however,  referred  particularly 

(e)  Id.  205.  to  the  case  of  MeUor  ▼.   W<dUr, 

(/)  3  Lev.  61.  and  the  authorities  there  ooUeded. 
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Court.    According  to  the  modem  practice  and  authorities.  ^«*-  of  Pka$, 
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the  quae  est  eadem  amounts  to  a  sufficient  traverse.     In  ^  '  ^ 

almost  all  the  cases  cited  on  the  other  side,  the  quse  est    Carwardinb 

eadem  was  not  in  the  plea,  and  the  decision  proceeded  on      Watuhi. 

the  necessity  of  its  containing  a  traverse.    The  question 

now  is,  whether  that  traverse  is  not  sufficient. 

Cur.  adv.  vult. 
On  a  subsequent  day. 

Lord  Abinger,  C.  B.,  said,  that  the  point  was  expressly 
decided  in  Hembro  v.  Bailey,  and  the  Court  were  disposed 
to  adhere  to  that  decision. 

Parke,  B. — Hembro  v.  Bailey  is  precisely  in  point,  and 
the  same  argument  was  used  in  that  case  by  Mr.  Erie  as 
by  Mr.  Greaves  in  the  present  case :  indeed,  I  doubt  whe- 
ther either  the  quae  est  eadem  or  the  special  traverse  be 
necessary  in  this  case,  because  the  place  mentioned  in  the 
plea  does  not  vary  £rom  that  stated  in  the  declaration.  If 
the  place  varies,  a  traverse  ought  to  be  inserted ;  but  that 
is  not  the  case  here. 

The  defendant  had  leave  to  amend  on  payment  of  costs ; 
otherwise. 

Judgment  far  the  plaintiff. 


TwiZELL  V.  Allen  and  Others. 


T 


HIS  was  an  action  to  recover  the  simi  of  123/.  13s.  l(k/.,  in  an  action  by 
as  the  defendants'  proportion  of  a  general  average  loss  l^n^t^^thr' 
(in  respect  of  certain  linseed  of  the  defendants)  incurred  owners  of  goods 

^  ^  for  their  pro- 

portion of  a 
general  average  loss,  the  Court  refused  to  make  an  order  for  the  defendants  to  inspect  and  take 
copies  "  of  the  protest,  the  account  of  expenses  incurred  which  constituted  the  sums  sought  to 
be  made  the  subject  of  general  average,  and  other  usual  documents  in  which  the  general  average 


1839. 
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£g€h.  of  Pietu,  by  the  plaintiflF,  as  owner  of  the  brig  Eliza  Anne^  <m  a 

voyage  from  Cronstadt  to  London  in  September,  1838. 
Wightman  had  obtained  a  rule  to  shew  cause  '^  why  the 
defendants  should  not  have  leave  to  inspect  and  take  copies 
of  the  protest,  the  accounts  of  expenses  incurred,  which 
constituted  the  sums  sought  to  be  made  the  subject  of 
general  average,  and  other  usual  documents  in  which  the 
general  average  was  claimed  ;'^  and  that  in  the  meantime 
proceedings  be  stayed.  A  summons,  in  the  same  terms,  had 
previously  been  taken  out  before  Parke,  B.,  at  chambers, 
who  had  made  an  order  for  the  production  of  the  state- 
ment of  account  of  general  average,  but  refused  it  as  to 
the  documents  on  which  the  account  was  made  up.  The 
affidavit  in  support  of  the  present  rule  stated  that  the 
account  was  produced  accordingly,  and  that  it  appeared 
thereby  that  the  loss  was  incurred  by  reason  of  the  ship 
having  put  into  the  port  of  Bevel,  and  that  the  average 
consisted  of  the  charges  of  protest,  surveyors'  fees,  pay- 
ments for  landing  and  relanding  the  cargo,  warehouse 
rent  of  the  cargo,  &c. ;  and  that,  in  order  to  conduct  their 
defence,  it  was  necessary  that  the  defendants'  attomies 
should  have  an  opportimity  of  inspecting  the  protest,  sur- 
veys, log-book,  &c. 

Channell  shewed  cause. — This  application  is  wholly  un- 
precedented. No  explanation  is  given  of  what  is  meant 
by  the  "  usual  documents^'  referred  to.  The  defendants 
may  make  any  application  for  particulars,  as  they  may  be 
advised ;  but  they  cannot  compel  the  plaintiff  to  produce 
his  evidence.  [Lord  Abinger,  C.  B. — We  understood  it 
was  an  action  on  a  policy  against  underwriters,  but  it  now 
appears  it  is  merely  an  action  between  individuals  interested 
in  the  ship  and  cargo.] 

Wightman^  contra. — The  defendants  are  very  much  in 
the  situation  of  underwriters ;  they  cannot  know,  any  more 


I 
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than  they^  what  occurred  on  board  the  ship ;  every  thing  Etch,  of  puas, 

is  in  the  hands  of  the  plaintiff.    [Maule,  B. — Underwriters    ^  * 

get  something  from  the  discretion  of  the  Courts  on  appU- 

cation  for  the  consolidation  rule ;  but  suppose  they  did  not 

choose  to  apply  for  it^  could  the  Court  impose  such  terms  ?] 

The  defendants  might  settle  the  dispute^  and  save  expense^ 

if  furnished  with  the  necessary  information.    These  may 

fairly  be  considered  documents  for  the  benefit  of  both 

parties. 

Lord  Abinoer,  C.  B. — ^Then  you  must  file  a  bill;  there 
is  no  law  which  yet  enables  us  to  give  a  discovery  as  in 
equity. 

Aldebson^  B. — ^It  would  not  be  just  to  do  so^  if  we  had 
the  power :  it  would  be  a  discovery  without  the  statement 
of  the  parties. 

Maule^  B.,  concurred. 

Rule  discharged^  with  costs. 


Spubb  v.  Rayson. 

X  HIS  was  an  action  on  a  promissory  note.    The  plaintiff^  Where  a  plain- 
on  a  rule  for  judgment  as  in  case  of  a  nonsuit  being  dis-  Jl^m'IjJoIry^un. 
charged^  in  Michaelmas  Term  1837,  gave  a  peremptory  dcruking  to  try 
undertaking  to  try  at  the  Spring  Assizes,  1838.      The  did  not  try  pur- 
plaintiff  did  not  try  accordingly ;  but  a  short  time  after  the  undertaking, 
Assizes,  it  was  agreed  that  this  action,  and  another  on  the  ^^*.  *^^|^* 
sam3  note  against  a  different  party,  should  be  referred  parties  agreed 
to  arbitration,  the  award  to  be  made  on  or  before  the  the  award  to ' 
1st  of  July  following.     The  arbitrator  undertook  the  re-  S^f^JiT^rtain 

day,  which  was 
after  the  time  at  which  the  defendant  might  have  obtained  a  rule  for  judgment  as  in  case  of 
nonsuit  absolute : — Held^  that  he  had  thereby  waived  his  right  under  the  peremptory  undtr- 
taking,  and  was  not  entitled  to  judgment  as  in  case  of  a  nonsuit 
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Etch,  of  Pieatf  ference,  but  no  award  was  made  within  the  time  limited. 
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'  ^     In  the  present  term,  the  defendant  appHed  for  a  rule  abso- 
spvrr        lute  for  judgment  as  in  case  of  a  nonsuit ;  but,  by  order  ci 
Ration,      the  Court,  it  was  drawn  up  onlj  as  a  rule  to  shew  caose. 

Hogffhu  shewed  cause,  and  contended  that  the  plaintiff 
had  satisfied  his  peremptory  undertaking  by  the  agreement 
of  reference,  which  was  substituted  by  consent  for  the 
trial  by  the  jury,  and  therefore  that  there  was  no  second 
default. 

Matthews,  contra. — ^The  defendant  is  entitled  to  the 
judgment.  Where  a  plaintiff  is  prevented  from  trying  by 
any  matter  over  which  he  has  no  control,  as  by  a  remanet, 
judgment  as  in  case  of  a  nonsuit  cannot  be  obtained;  but 
here  all  was  his  own  defatilt,  and  the  agreement  to  refer 
was  entirely  in  mercy  to  him.  [Parke,  B. — ^You  agree  to 
substitute  one  tribunal  for  another:  how  is  the  plaintiff 
liable  for  the  neglect  of  that  tribunal?]  Where,  after  a 
peremptory  undertaking  to  try  at  the  Assizes,  an  order 
was  obtained  for  trial  before  the  sheriff,  and  the  plaintiff 
neglected  to  try  at  the  next  sheriff's  court,  it  was  held  that 
the  defendant  was  entitled  to  judgment  as  in  case  of  a  non- 
suit :  Williams  v.  Edwards  {a).  So  here,  it  is  merely  the  sub- 
stitution of  one  authority  for  another,  which  having  &iled 
of  effect,  the  defendant  is  remitted  to  his  original  rights. 
The  defendant  did  not  give  up  his  right  to  the  performance 
of  the  peremptory  undertaking,  but  only  agreed  that  if  the 
matter  could  satisfactorily  be  settled  by  other  means,  that 
should  be  done. 

Parke,  B. — I  have  some  little  doubt  in  this  case,  but 
on  the  whole,  I  think  that  if  the  parties  agree  to  refer  a 
cause,  and  that  for  a  time  long  after  that  in  which  the  rule 

(a)  3  Dowl.  P.  C.  660. 
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for  judgment  as  in  case  of  a  nonsuit  absolute  could  be  ob-  Sxck.  rf  Pka$, 
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tained^  the  defendant  must  be  taken  to  mean^  prim&  facie, 
to  waive  that  right.  I  think,  therefore,  that  the  rule  should 
be  discharged,  on  a  peremptory  undertaking  to  try  at  the 
next  Assizes. 

Rule  discharged  accordingly. 


Hall  v.  Popplewbll. 

JLN  this  case,  the  venire  having  been  sued  out  on  the  31  st  The  Court 
of  May,  the  defendant,  on  the  7th  of  June,  at  Nisi  Prius,  ^;;;,'ly''^"Shl 
pleaded  puis  darrein  continuance  a  bill  in  equity  filed  >n  demurrer 

.  .      ,  .        .  before  the  dmt 

against  him  in  the  same  matter,  and  a  decree  in  his  favour  allowed  by 

•      •RGHT 

since  the  last  continuance.     On  the  9th,  the  plaintiff  de-  4'wiVi.4,i.'s, 
livered  a  demurrer  to  the  plea.    On  the  11th,  TF.  H.  Watson  •i/hough'the 

*  '  pleading  de- 

obtained  a  rule  to  shew  cause  why  the  plea  should  not  be  murred  to  be 
set  aside,  unless  the  defendant  agreed  to  join  in  demurrer,  but  and  for 
and  set  the  demurrer  down  for  argument  on  the  12th  (the  ^*^^' 
last  day  of  term). 

Humfrey  shewed  cause  on  the  latter  day. — The  defend- 
ant has,  under  the  rule  of  H.  T.,  4  Will.  4,  s.  3,  until  the 
13th  to  deliver  a  joinder  in  demurrer,  and  the  Court  has 
no  power  to  shorten  that  time  without  consent  of  the 
parties. 

Watson,  contra. — The  Courts  have  a  power  to  accelerate 
their  proceedings  in  extraordinary  cases.  This  is  a  plea 
clearly  frivolous  and  for  delay. 

Parke,  B. — ^The  question  is,  whether  I  can  shorten  the 
regular  time  for  joining  in  demurrer,  or  whether  all  that 
the  Court  can  do  is  not,  to  set  down  a  ripe  demurrer  for 
argument  forthwith.     In  Fitch  v.  ToiUmin  (a),   on  a  plea 

(a)  1  Surk.  N.  P.  C.  62. 
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Sxeh.  rf  Pieatf  puis  darrein  continuance  being  tendered  under  similar  cir- 

^   ^^'    .    cumstances  at  Nisi  Prius,  Lord  EUenborough  directed  that 

Hall         the  demurrer  should  stand  for  the  first  paper  day  in  term : 

FoppLBWBLL.  but  it  might  be  that^  in  regular  course^  the  case  would  be 

ready  for  argument  by  that  day.     I  do  not  think^  as  the 

time  for  joinder  has  not  yet  expired,  that  I  can  do  this 

without  consent. 

Rule  discharged,  without  costs. 


Jackson  v.  Cummins  and  Others. 

NoUenezifUat  X  RESPASS  for  breaking  and  entering  an  outhouse  and 
^ra^tment  of  Premises  belonging  to  the  plaintiflf,  and  seizing  and  driving 
milch  cowt.        away  ten  cows,  the  property  of  the  plaintiff,  and  converting 

and  disposing  of  the  same  to  the  defendants'  own  use,  kc. 
The  defendants  pleaded,  first,  not  guilty ;  secondly,  as 
to  taking  &c.  two  of  the  cows,  that  the  said  cows,  for  the 
space  of  eight  months  before  the  said  time  when  &c.,  had 
been  depastured,  agisted,  and  f6d  by  the  defendant  Charles 
Cummins  for  the  plaintiff,  in  and  upon  certain  lands  of 
him  the  said  Charles  Cummins,  at  the  request  of  the  plain- 
tiff, for  a  certain  reward  and  remuneration  to  be  paid  the 
said  Charles  Cummins  by  the  plaintiff,  and  there  was  and. 
still  is  due  and  owing  to  the  said  C.  Cummins  from  the  plain- 
tiff the  sum  of  1 6/.  5^.,  for  and  in  respect  of  the  said  agist- 
ment of  the  said  two  cows :  and  that  it  was  agreed  between 
the  plaintiff  and  defendant  Charles  Cummins,  that  the  said 
C.  Cummins  should  retain,  have,  and  take  and  keep  the 
possession  of  the  said  two  cows  so  long  as  the  said  sum  of 
16/.  5«.  should  remain  unpaid :  that  the  said  two  cows  then 
and  at  the  time  of  the  said  agreement  were  in  the  possession 
of  the  said  C.  Cummins,  and  so  remained  until  the  plain- 
tiff fraudtdently,  unlawfully,  and  wrongfully  took  them  out 
of  the  same  as  hereinafter  mentioned;  that  afterwards, 
and  after  the  said  agreement,  and  whilst  the  said  two  cows 
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were  in  the  possession  of  the  said  C.  Cnmmins  under  the  Eateh.  of  PUoi, 
same,  and  whilst  the  said  C.  Cummins  had  a  lien  upon  the  '  ^ 

same  by  law  and  by  the  agreement  aforesaid,  and  just  Jacksom 
before  the  said  time  when  &c.,  the  plaintiff  wrongfully,  Cummins. 
unlawfully,  and  surreptitiously,  and  contrary  to  the  said 
agreement,  with  force  and  arms,  broke  and  entered  the 
said  close  of  the  said  C.  Cummins  in  which  the  said  two 
cows  were  depasturing  and  agisting  as  aforesaid,  and  wrong- 
fully, fraudulently,  unjustly,  and  unlawfully  took,  carried, 
and  drove  away  the  same  out  of  the  said  close  of  the  said 
C.  Cummins,  and  put  and  placed  the  same  in  the  said  out- 
house and  premises  in  the  declaration  mentioned,  without 
paying  the  said  sum  so  agreed  to,  and  then  due  to  the 
said  C.  Cummins.  The  plea  concluded  with  a  justification 
by  the  defendant  Cummins  in  his  own  right,  and  by  the 
other  defendants  as  his  servants,  in  peaceably  entering  the 
outhouse  and  premises,  in  order  to  retake  the  cattle;  and 
retaking  them  accordingly. 

The  plaintiff  took  issue  on  the  first  plea,  and  to  the  se- 
cond replied  de  injuria. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Assizes 
for  Yorkshire,  when  it  was  proved  that  the  cows  had  been 
depastured  on  land  belonging  to  the  defendant.  The  jury 
found  that  there  was  no  such  agreement  as  stated  in  the 
plea,  that  the  defendant  should  retain  and  keep  possession 
of  the  cows  until  the  amount  due  for  the  pasturage  was 
paid,  and  thereupon  found  a  verdict  for  the  plaintiff,  the 
learned  Judge  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion  that 
a  lien  existed  at  common  law  for  the  agistment  of  cattle. 
Alexander  having,  in  Easter  Term  last,  obtained  a  rule  ac- 
cordingly, 

Cre»sweU  now  shewed  cause. — ^The  point  that  arises  in 
this  case  involves  the  question  whether  the  case  of  Chap- 
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Exck.  of  pietm,  man  y.  Allen  (a)  be  now  law.    The  first  question  is^  whe- 
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ther  a  lien  may  be  given  in  evidence  under  the  general 
issue.  IParke,  B. — It  certainly  cannot  be  given  in  evi- 
dence under  the  general  issue.]  The  next  question  is, 
whether  the  second  plea  is  a  good  answer  to  the  action. 
The  plea  begins  by  alleging  that  the  cows  had  been  agisted 
and  fed  by  the  defendant^  and  that  a  sum  of  money  had 
become  due ;  but  it  does  not  allege  upon  what  contract  the 
cows  had  been  delivered  to  be  depastured:  it  does  not 
state  when  the  money  was  to  be  paid,  nor  does  it  allege  that 
the  money  was  to  be  paid  upon  the  redelivery  of  th^m. 
It  therefore  does  not  state  circumstances  which  can  confer 
a  lien ;  and  the  jury  have  negatived  the  existence  of  the 
agreement  that  the  defendant  should  keep  possession  of 
the  cows  until  the  money  should  be  paid.  The  defendant 
cannot  now  avail  himself  of  the  argument  that  the  plea  is 
double,  and  that  he  meant  it  in  two  senses :  a  lien  by  com- 
mon law,  and  a  hen  on  the  agreement.  And  there  was  no 
lien  for  agistment  at  common  law.  There  is  an  ingenious 
argument,  in  Scarf e  v.  Morgan  (d),  that  the  case  of  Chog^ 
man  v.  Allen  might  be  supported  on  the  ground  that  the 
party  had  a  right  to  go  and  milk  the  cows,  and  therefore  a 
lien  would  have  been  inconsistent  with  the  bailment.  But 
the  decision  in  Chapman  v.  Allen  did  not  proceed  on  any 
such  ground,  but  on  the  general  principle.  [Alderwn,  B.-^ 
The  owner  must  have  a  right  to  possession  of  the  cows 
for  the  purpose  of  milking,  as,  in  the  case  of  a  livery- 
stable-keeper,  the  owner  has  a  right  to  the  possession  of 
his  horse  for  the  purpose  of  riding  him.]  It  must  be  ad- 
mitted that  the  doctrine  of  lien  has  been  oonsidenbly 
enlarged  in  modem  times,  but  it  must  have  some  limit. 
It  was  formerly  confined  to  cases  where  skill  and  labour 
were  employed  about  the  article.    Another  case  was  where 

(fl)  Cro.  Car.  271.  {h)  4  M.  &  W.  270. 
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a  party  was  bound  by  law  to  receive  the  article  or  the  Rxek.  of  puas^ 
animal,  as  in  the  case  of  an  innkeeper.  The  doctrine  of  ^  ^  . 
lien  must  proceed  on  a  presumed  contract.  The  party  Jackiom 
might  perhaps  have  had  a  right  to  take  the  cows  away  for  CviiifiN«. 
the  purpose  of  milking  them.  [Maule,  B. — ^That  would 
be  precisely  the  case  of  the  livery-stable-keeper.]  Cer- 
tainly. The  owner  might  find  it  more  convenient  to  milk 
them  in  a  shed  adjoining  the  field.  In  Chapman  y.  Allen  (a)j 
it  was  held  by  Croke,  J,,  and  Janes,  J,,  that  the  defendant^ 
with  whom  the  cows  were  depastured,  might  not  detain  the 
cattle  until  the  money  was  paid,  but  that  he  was  obliged  to 
bring  his  action  for  the  pasturage ;  and  they  said,  '^  It  is 
not  like  to  the  cases  of  an  innkeeper  or  tailor;  they  may 
retain  the  horse  or  garment  delivered  to  them  until  they 
be  satisfied.  But  not  where  one  receives  horses  or  kine  or 
other  cattle  to  pasturage,  paying  for  them  a  weekly  sum, 
unless  there  be  such  an  agreement  between  them,^*  Nothing 
is  there  said  about  milking  the  cows,  a^  suggested  by  Mr. 
Byles  in  the  argument  in  Scarf e  v.  Morgan,  That  was  the 
case  of  a  special  verdict,  and  it  was  not  pursued  further. 
In  Judson  v.  Etheridge  (£),  it  was  held  that  a  livery-stable- 
keeper  had  no  lien  on  a  horse  delivered  to  him  to  be  staUed 
and  fed.  There,  to  a  count  in  detinue  for  detaining  a  horse, 
the  defendant  pleaded  that  the  plaintiff  had  delivered  the 
horse  to  him  to  be  stabled  and  taken  care  of  and  fed,  and 
kept  by  him  for  the  plaintiff  for  reward  i  and  that  10/. 
became  due  as  a  reasonable  reward,  and  so  justified  the 
detainer  for  that  sum ;  and  it  was  held,  on  general  demur- 
rer, that  the  plea  was  bad,  and  that  he  had  no  lien.  The 
plea  did  not  state  that  the  horse  was  delivered  subject  to 
the  owner's  right  to  use  him.  Lord  Lyndhurst,  C.  B., 
says :  '^  I  am  of  opinion  that  he  has  no  lien.  The 
present  case  is  distinguishable  from  the  case  of  work- 
men and  artificers,  and  persona  carrying  on  a  particular 

(a)  Cro.  Car.  273.  (*)  1  C.  &  M.  473  ;  3  Tyrw.  954. 
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ggfk.  </  Ptf^  trade,  who  Iiaye  been  held  to  bare  a  Hen  by  Tiitm 
18^.  ^  of  bdx>iir  performed  in  the  course  of  their  trade,  upon 
chattels  bailed  to  them/'  In  this  case  there  is  no  iqppfi- 
cation  of  hibour — ^nothing  bat  permission  to  turn  the  oows 
into  the  fields  and  allowing  them  to  eat  the  grass.  In 
Scarf e  t.  Morgan,  where  the  Court  held  that  the  d^endant 
had  a  specific  lien  for  the  price  of  covering  a  mare,  die 
plaintiff  had  the  use  of  the  defendant's  horse,  and  would 
have  the  produce,  and  he  would  have  the  mare  back  in  an 
improved  state. — On  these  grounds  it  is  submitted  that  no 
Hen  existed  in  the  present  case. 

Alexander,  in  support  of  the  rule. — ^This  case  raises  the 
question  whether  the  case  of  Scarfe  t.  Morgan  was  properly 
decided,  where  all  the  older  cases  were  cited,  and  Chigmim 
v.  Allen  amongst  the  rest ;  and  there  this  Court  held  that 
a  lien  existed.  In  Chase  v.  fVestmore  {a),  the  first  glim- 
mering of  a  more  liberal  mode  of  construing  the  doctrine 
of  lien  appeared.  In  that  case  it  was  held,  that  a  work- 
man, having  bestowed  his  labour  upon  a  chattel  in  con- 
sideration of  a  price  fixed  in  amount  by  his  agreement 
with  the  owner,  might  detain  the  chattel  until  the  price 
was  paid.  That  was  the  case  of  a  lien  claimed  by  the  de- 
fendants for  wheat  which  they  had  ground,  under  a  specific 
price  for  the  grinding  of  it.  Lord  Ellenborough  there  says, 
(after  stating  that  the  question  was,  whether  a  workman, 
having  bestowed  his  labour  upon  a  chattel,  in  consider- 
ation of  a  price  or  reward  fixed  in  amount  by  agreement 
with  the  owner,  at  the  time  of  its  delivery  to  him,  can  by 
law  detain  the  chattel  tmtil  the  price  be  paid,  or  must 
seek  his  remedy  by  action,  no  time  or  mode  of  payment 
having  been  appointed  by  the  agreement) — "  We  are  all  of 
opinion,  that  if  a  right  to  detain  exists  in  the  general  case 
that  I  have  mentioned,   the  present  defendants  have  a 

(a)  5  M.  &  Selw.  180. 
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right  to  detain  the  goods  in  question,  for  the  money  due  R*eh.  of  PUat, 

1839 
to  them  for  grinding  the  wheat.    The  general  question  is  *   - 

of  very  great  and  extensive  importance.  Several  authori-  Jackson 
ties  were  referred  to  against  the  right  to  detain ;  but  if  Cummins. 
these  authorities  are  not  supported  by  law  and  reason,  the 
convenience  of  mankind  certainly  requires  that  our  deci- 
sion should  not  be  governed  by  them;  and  we  believe 
that  the  practice  of  modem  times  has  not  proceeded  upon 
any  distinction  between  an  agreement  for  a  stipulated  - 
price,  and  the  implied  contract  to  pay  a  reasonable  price  or 
sum ;  and  that  the  right  of  detainer  has  been  practically 
alike.''  His  Lordship  then  goes  through  the  cases,  includ- 
ing, amongst  others,  that  of  Che^pman  v.  AUen^  with  respect 
to  which  he  says,  ^^  That  case,  howevcar,  does  not  appear  to 
have  been  decided  on  the  ground  supposed,  but  rather  on 
the  ground  that  a  person  taking  in  cattle  to  agist  could 
not  detain  until  the  price  be  paid ;  or  if  he  could  in  gene- 
ral do  so,  yet  that  in  the  particular  case  the  defendant 
was  guilty  of  a  conversion  as  against  the  plaintiff,  who  was 
a  purchaser  of  the  cattle,  by  having  deUveredthem  over  to 
a  third  person,  on  receiving  from  such  third  person  the 
amount  of  his  demand.''  And  his  Lordship  concludes  by 
saying,  that  the  Court  thought  the  supposed  distinction 
was  contrary  to  reason,  and  to  that  principle  in  the  law 
which  requires  the  payment  of  the  price  and  the  de- 
livery of  the  chattel  to  be  concurrent  acts,  where  no 
day  of  payment  is  given.  So,  in  Sevan  v.  Waters  (a),  it 
was  held  that  a  trainer  had  a  lien  on  a  race-horse  for 
his  charge  in  keeping  and  training  him.  It  was  there 
eontended  that  no  hen  existed,  and  Wallace  v.  Woadgate  (b) 
was  cited ;  but  Besty  C.  J.,  said,  ''  It  was  certainly  held  in 
that  case,  on  the  authority  of  Yorke  v.  Grenaugh  [c),  that 
a  livery-stable-keeper  has  no  lien ;  but  this  case  goes  far- 
ther, and  on  the  principle  of  the  common  law,  that  where 

(a)  Moo.  &  Malk.  236.  {h)  Ry.  &  M.  193. 

(c)  2  Lord  Raym.  866. 

VOL.  V.  B  B  M.  W. 
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Rtch,  of  PUat^   the  bailee  expends  labour  and  skill  in  the  improvement 
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-     of  the  subject  delivered  to  him,  he  has  a  lien  for  his  chai^, 

Jackson  I  think  the  trainer  has  a  lien  for  the  expense  and  skill 
Cummins.  bestowed  in  bringing  the  horse  into  condition  to  run  at 
races/'  Perhaps,  if  that  case  had  followed  close  upon  the 
case  of  Chapman  v.  Allen,  the  decision  would  have  been  dif- 
ferent ;  but  it  occurred  at  a  time  when  the  doctrine  as  to 
lien  had  become  more  enlarged.  In  Scarfe  v.  Morffon,  all 
the  cases  were  gone  into,  and  this  Court  held  that  a  lien 
existed  for  the  price  of  covering  mares.  The  observation 
of  Mr.  Byles  upon  the  case  of  Chapman  v.  Allen  was  a  very 
just  one ;  and  he  adds,  "  There  is  no  other  authority  to  shew 
that  there  can  be  no  lien  for  agistment ;  and  whenever  that 
question  arises,  it  will  probably  be  found  that  there  may 
be."  In  that  case,  Parke,  B.,  says,  "  The  principle  seems 
to  be  well  laid  down  in  Sevan  v.  Waters  by  Lord  Chief  Jus- 
tice Best,  that  where  a  bailee  has  expended  his  labour  and 
skill  in  the  improvement  of  a  chattel  deUvered  to  him,  he 
has  a  lien  for  his  charges  in  that  respect.  Thus,  the  arti- 
ficer, to  whom  the  goods  are  delivered  for  the  purpose  of 
being  worked  up  into  form ;  or  the  farrier,  by  whose  skill 
the  animal  is  cured  of  a  disease  -,  or  the  horse-breaker,  by 
whose  skill  he  is  rendered  manageable ;  have  liens  on  the 
chattels  in  respect  of  their  charges.  And  all  such  specific 
liens  being  consistent  with  the  principles  of  natural  equity, 
are  favoured  by  the  law,  which  is  construed  liberally  in 
such  cases."  That  judgment  proceeds  upon  the  enlai^ed 
view  of  the  doctrine  of  lien  acted  upon  in  Chase  v.  West- 
more,  Why  should  there  be  a  distinction  in  natural  equity 
between  the  case  of  a  trainer,  or  the  case  of  covering  mares, 
and  the  improvement  of  the  animal  by  feeding  it  ?  The 
ease  of  Judson  v.  Etheridge  is  distinguishable.  There,  the 
horse  is  not  only  accessible  to  the  owner,  but  he  is  entitled 
to  take  him  away  for  the  purposes  of  use ;  but  in  the  case 
of  agistment,  though  it  must  be  understood  that  the  owner 
has  ,a  right  to  milk  the  cows,  yet  it  is  the  common  under- 
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standing  in  such  cases  that  they  are  to  be  milked  upon  the  Exch.  of  Pleat, 
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spot  within  the  limits  of  the  pasture.     If  any  doubt  exists  - 

on  the  point,  as  the  law  favours  the  existence  of  liens  for       Jackson 

the  purposes  of  natural  equity,  the  Court  will  decide  in      Cummins. 

favour  of  its  existence  in  the  present  case. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.     The  first  question  is,  whether  it  was  com- 
petent for  the  defendant,  under  this  plea,  which  speaks  of 
a  lien  by  agreement,  to  set  up  a  claim  for  a  lien  at  common 
law  ?   If  it  were  necessary  to  decide  that  question,  I  should 
say  that  I  think  it  was  competent  for  him  to  do  so.    The 
plaintifiP,  it  is  true,  might  have  demurred  specially  to  the 
plea  for  duplicity,  in  setting  up  two  distinct  grounds  of 
lien,  viz.  by  force  of  an  agreement,  and  by  the  general  law ; 
but  as  it  is,  the  averment  of  the  agreement  for  a  lien  may 
be  rejected,  and  the  claim  of  lien  under  the  general  law 
supported,  should  such  really  exist.   I  also  think  that,  after 
the  recent  decision  in  Owen  v.  Knight  (a),  as  to  the  effect 
of  lien  in  actions  of  trover,  the  defendant  would  have  done 
better  to  have  pleaded  that  the  plaintiff  was  not  possessed 
of  these  cows ;  which  plea  would  have  been  supported  by 
proof  of  the  lien,  giving  to  the  defendant  a  special  property 
in  them  at  the  time  of  the  trespass.     It  is  not,  however, 
necessary  to  decide  either  of  these  points,  because  I  think 
that  by  the  general  law  no  lien  exists  in  the  case  of  agist- 
ment. The  general  rule,  as  laid  down  by  Besty  C.  J.,  in  Sevan 
V.  Wcdirs,  and  by  this  Court  in  Scarfe  v.  Morgan,  is,  that  by 
the  general  law,  in  the  absence  of  any  special  agreem  ent, 
whenever  a  party  has  expended  labour  and  skill  in  the  im- 
p  rovement  of  a  chattel  bailed  to  him,  he  has  a  lien  upon  it. 
Now,  the  case  of  agistment  does  not  fall  within  that  prin- 
ciple, inasmuch  as  the  agister  does  not  confer  any  ad« 
ditional  value  on  the  article,  either  by  the  exertion  of  any 

(a)  4  Bing.  N.  C.  54 ;  5  Scott,  307.  , 

B  b2 
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B*eh.  of  PUoi,  skill  of  his  own,  or  indirectly  by  means  of  any  instroment 
-  in  his  possession,  as  was  the  case  with  the  stallion  in  Sc&rfk 
Jackson  y.  Morgan;  he  simply  takes  in  the  animal  to  feed  it.  In 
Cummins  addition  to  which,  we  have  the  express  authority  of  Chmp' 
man  v.  AlleUy  that  an  agister  has  no  lien ;  and  although 
possibly  that  case  may  have  been  decided  on  the  special 
ground  that  there  had  been  an  agreement  between  the 
parties,  or  a  conversion  of  the  animal  had  taken  place,  itill 
it  is  also  quite  possible  that  it  might  have  proceeded  on  the 
more  general  principle,  that  no  lien  can  exist  in  the  case  of 
agistment ;  and  it  was  so  understood  by  this  Court  in  c/tui- 
9on  V.  Etheridge,  The  analogy,  also,  of  the  case  of  the  livery- 
stable-keeper,  who  has  no  hen  by  law,  furnishes  an  ad- 
ditional reason  why  none  can  exist  here ;  for  this  is  a  case 
of  an  agistment  of  milch  cows,  and,  from  the  very  nature 
of  the  subject-matter,  the  owner  is  to  have  possession  of 
them  during  the  time  of  milking;  which  estabhshes  that  it 
was  not  intended  that  the  agister  was  to  have  the  entire 
possession  of  the  thing  bailed:  and  there  is  nothing  to 
shew  that  the  owner  might  not,  for  that  purpose,  have 
taken  the  animals  out  of  the  field  wherein  they  were 
grazing,  if  he  had  thought  proper  so  to  do.  This  claim  of 
lien  is  therefore  inconsistent  with  the  necessary  enjoyment 
of  the  property  by  the  owner.  As  to  the  case  of  the  training 
groom  it  is  not  necessary  to  say  anything,  as  it  has  not  been 
formally  decided ;  for  in  Jacobs  v.  Latour  {a),  the  point  was 
left  undetermined.  It  is  true,  there  is  a  Nisi  Prius  decision 
of  Best,  C.  J.,  in  Sevan  v.  Waters,  that  the  trainer  would  have 
a  lien,  on  the  ground  of  his  having  expended  labour  and 
skill  in  bringing  the  animal  into  condition  to  run  at  races ; 
but  it  does  not  appear  to  have  been  present  to  the  mind  of 
the  Judge,  nor  was  the  usage  of  training  to  that  effect  ex- 
plained to  him,  that  when  horses  are  delivered  for  that 
purpose,  the  owner  has  always  a  right,  during  the  oontinu- 

^  («)  5  Bing.  130;  2  M.  &  P.  201. 
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ance  of  the  process,  to  take  the  animal  away  for  the  pur-  Exeh.  of  PUa$, 
pose  of  running  races  for  plates  elsewhere.     The  right  of  *   ^ 

lien,  therefore,  must  be  subservient  to  this  general  right,  Jackson 
which  overrides  it;  so  that  I  doubt  if  that  doctrine  would  cummins. 
apply  where  the  animal  delivered  was  a  race-horse,  as  that 
case  differs  much  from  the  ordinary  case  of  training.  I  do 
not  say  that  the  case  of  Sevan  v.  Waters  was  wrongly  de- 
cided ;  I  only  doubt  if  it  extends  to  the  case  of  a  race- 
horse, unless  perhaps  he  was  delivered  to  the  groom  to  be 
trained  for  the  purpose  of  running  a  specified  race,  when 
of  course  these  observations  of  mine  would  not  apply.  But, 
at  all  events,  I  am  clear  that  this  agister  has  no  lien,  as  his 
case  certainly  does  not  come  within  the  general  principles 
which  have  been  established :  in  addition  to  which,  such  a 
daim  would  be  inconsistent  with  the  more  general  right 
exerdseable  by  the  owner  of  the  cattle. 

Aldbrson,  B. — I  agree  that  the  agister  has  no  lien  in 
this  case.     On  the  first  point,  however,  I  give  no  opinion. 

Maule,  B. — I  think  the  effect  of  this  plea  is  to  set  up  a 
daim  of  lien  under  the  agreement  only ;  for,  if  understood 
in  the  sense  which  would  make  it  not  demurrable,  it  says, 
during  the  continuance  of  such  a  state  of  circumstances, 
these  cattle  were  taken  away.  On  the  other  point,  I  agree 
with  the  rest  of  the  Court  that  no  lien  exists. 

Rule  discharged. 
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Bzek.  of  PUa$, 
1839. 


T] 


Martin  r.  Porter  (a). 


Wberethe  IRESPASS   for  breaking  and  entering  the  plaintiff's 

defendant,  in  ,  ,  o  ^ 

working  his  close^  Situate  at  Darfield^  in  the  county  of  York^  and  break- 
broke  throngh  ^S  ^^^  entering  a  certain  coal  mine,  &c.,  under  the  said 
the  ^"^"»  "^  close,  and  taking  and  carrying  away  the  coal,  and  convert- 
under  the  land  ing  and  disposing  thereof  to  the  use  of  the  defendant, 
longing  to  the  Plea,  payment  into  court  of  the  sum  of  133/.,  and  no 
ttdH  for"*  damages  ultra.  RepUcation,  damages  ultra. 
P"/po««  ^<;  At  the  trial  before  Parke,  B.,  at  the  York  Spring  As- 

sale:— HeU,  ,  ,  '     /   .  ^  ^ 

in  trespass  for  sizcs,  it  appeared  that  the  plaintiff  was  a  lessee  of  coal 

that  the  proper  mines  Under  the  Duke  of  Leeds,  and  that  the  defendant 

daiM*'*  was  ^^  *^®  owncr  of  the  adjoining  estate.     In  the  year  1888, 

the  value  of  Jn  consequence  of  inquiries  having  been  instituted,  it  was 

coal  so  raised,  i.  x  o 

without  deduct,  discovered  that  the  defendant  had  worked  the  coal  under 
of^tting?L°**  *^®  plaintiff's  land,  to  an  extent  exceeding  a  rood.     The 

defendant,  by  paying  money  into  court,  admitted  the 
trespass;  and  the  only  question  at  the  trial  was,  upon 
what  principle  the  damages  were  to  be  assessed ;  the  plain- 
tiff contending  that  the  defendant's  liability  was  to  the 
value  of  the  coal  when  raised  on  the  pit  bank,  and  with- 
out any  deduction  for  the  expense  of  its  working;  that 
he  ought  also  to  pay  for  the  under-ground  way-leave; 
and  that  damages  were  also  recoverable  for  his  breaking 
through  the  barrier.  The  learned  Judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  the  value  of  the  coal  at 
the  pit's  mouth,  as  chattels  to  which  he  would  have  been 
entitled  upon  demand ;  and  that  he  was  also  entitled  to 
compensation  for  the  defendant's  passing  through  his  land 
and  using  the  way  leave,  which,  in  the  neighbourhood  of 
Leeds,  was  proved  to  be  2d,  per  ton.  The  jury  adopted 
the  above  principle,  and  found  the  value  of  the  coals,  when 
got,  to  be  251/.  9^.  Gd,;  and  they  also  gave  50/.  for  the 


(a)  This  COG 
in  its  [miper  pi 


case  occurred  in  Easter  Term,  but  was  bv  accident  omitted 
ace. 
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use  of  the  way  leave,  making  together  301/.  9*.  6rf.     The  Exeh.  of  pieoM, 

1839 
learned  Judge  gave  the  defendant  leave  to  move  to  reduce  '    . 

the  damages,  if  this  Court  should  be  of  opinion  that  the       Martin 

expense  of  getting  and  raising  the  coal  ought  to  be  de-       Porter. 

ducted. 


Alexander  now  moved  accordingly. — ^The  damages  in 
this  case  ought  to  be  estimated  by  the  average  value  of  the 
coal  as  lying  undisturbed  within  its  native  bed.  The  plain- 
tiff had  incurred  no  expense  or  risk  in  the  necessary  pre- 
parations for  its  working.  As  far  as  he  was  concerned,  it 
might  still  have  lain  undisturbed,  and  probably  would 
have  done  so,  as  the  evidence  shewed  that  the  expense  to 
him  of  working  out  so  small  and  detached  a  bed  of  coal  as 
the  one  in  question  (altogether  containing  little  more  than 
two  acres  and  a  half)  would  be  double  its  saleable  price. 
Had  he  contracted  to  sell  it  ungotten,  the  average  price  of 
coal  per  acre  in  that  neighbourhood  being  (as  proved)  only 
800/.,  the  price  for  the  coal  in  question  would  have  been 
much  below  the  simi  paid  into  court.  To  allow  of  any 
other  estimate  of  damages,  would  be  to  confer  on  the  plain- 
tiff a  large  profit,  in  the  absence  of  anything  either  done 
or  suffered  by  him  upon  the  occasion.  That  he  should  not 
lose  anything  by  the  unauthorized  act  of  the  defendant,  is 
just ;  and  the  proposed  reduction  of  the  damages  would  be 
consistent  with  that  view :  but  if  he  retain  the  amount 
given,  on  the  principle  laid  down  by  the  learned  Judge  at 
the  trial,  he  is  paid,  not  merely  the  value  of  his  coal,  but  a 
doubled  value,  to  which  he  has  in  no  respect,  by  any  acts 
of  his  own,  entitled  himself,  and  which  cannot  be  created 
by  any  tortious  act  of  another.  Whether  the  defendant 
approached  the  coals  without  or  with  the  sanction  of  the 
plaintiff,  cannot  alter  their  intrinsic  worth;  and  what 
that  worth  was  when  the  defendant  commenced  his  work- 
ings, ought  to  be  the  proper  test  of  this  part  of  the  da- 
mages.    It  must  not  be  forgotten,  that  the  sum  chimed 
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EmcH.  of  PUm$t  by  the  plaintiff^  as  the  additional  price  of  the  coals,  is  pie- 

cisely  the  amount  actually  paid  by  the  defendant  himself 
to  the  workmen  before  the  coals  were  brought  from  their 
original  situation  to  the  bottom  oi  the  pit ;  and  which  must 
equally  have  been  paid  by  the  plaintiff,  had  he  been  work- 
ing with  the  same  object.  Upon  what  principle  can  the 
plaintiff  claim  it  ? 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  If  the  plaintiff  had  demanded 
the  coals  from  the  defendant,  no  lien  could  have  been  set 
up  in  respect  of  the  expense  of  getting  them.  How,  then, 
can  he  now  claim  to  deduct  it?  He  cannot  set  up  his  own 
wrong.  The  plaintiff  had  a  right  to  treat  these  coals  as  a 
chattel  interest  to  which  he  was  entitled.  He  did  so,  and 
the  only  question  then  was  their  value.  That  the  jury 
have  found.  It  may  seem  a  hardship  that  the  plaintiff 
should  make  this  extra  profit  of  the  coal,  but  still  the  rule 
of  law  must  prevail. 

Parke,  B.— I  remain  of  the  same  opinion  as  I  enter- 
tained at  the  trial.  The  plaintiff  is  entitled  to  be  placed  in 
the  same  situation  as  if  these  coals  had  been  chattels  which 
had  been  carried  away.  He  had  a  right  to  them,  without 
being  subject  to  the  expense  of  conveying  them  to  the  pifs 
mouth. 

Aldebson,  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  damages,  as  for  a  trespass  to  his  goods,  the 
same  as  he  would  to  any  other  description  of  goods  belong- 
ing to  him.  The  proper  estimate  is  the  value  of  them  when 
brought  to  the  pit  bank. 

Maule,  B. — I  concur  with  the  rest  of  the  Court,  and 
think  the  plaintiff  had  his  claims  assessed  in  a  mannor 
wbidi  he  was  entitled  to. 

Rule  refused. 
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Exeh.  of  Pleat, 

Lawrence  v.  Wynn.  1839. 

U'EWT,  by  the  Secretary  of  the  Birmingham  Coal  Com-  a  local  act,  for 
pany,  (under  the  7  &  8  Geo.  4,  c.  xxiv),  to  recover  cer-  compTfy*to  sue 
tain  instahnents  due  jfirom  the  defendant,  a  shareholder  andbe«uedin 

the  name  of 

in  the  Company.    The  declaration  stated^  that  the  de-  their  secretary, 
fendant^  being  the  proprietor  of  two  shares  in  the  said  cUuse  enacUng, 
Company^  was  indebted  to  the  said  Company  in  the  sum  of  noUc  lal^filffor 
40/.,  for  his  liability  to  the  pajrment  of  four  equal  instal-  ^*>e  Company  to 

increase  their 

ments,  to  wit,  the  5th,  6th,  7th,  and  8th  mstalments  of  5/.  capiui,  or  ex- 
each,  in  respect  of  each  and  every  such  share,  under  a  works,  beyond 
division  of  a  portion  of  the  debts  for  the  time  bein^  due  I**®*"™ °^ 

^  ^  ^  ^  5,000/.,  other- 

and  owing  to  the  said  Company,  by  virtue  of  an  act  of  ^u*  so  much  of 
Parliament  made  and  passed  in  the  6th  &  7th  years  of  Wil-  ghen  by  the' 
Uam  the  Fourth,  &c.     Breach,  in  nonpayment  of  the  said  JJ\^  'ow^^f 

sum  of  40/.  "uing  in  the 

name  of  the 

The  defendant  pleaded  (amongst  other  things)  that  the  secreury, 
said  divisions  in  the  said  declaration  mentioned  were  and  Byasubwquent 
each  of  them  was  made  after  the  passing  of  the  said  act  in  fct,  for  enabling 

^  °  the  Company  to 

the  said  declaration  first  above  mentioned  (7  &  8  Geo.  4,  raise  a  larger 
c.  sdv) :  that  at  the  time  of  the  passing  of  the  last-men-  the  above  clause 
tioned  act,  the  capital  of  the  said  Company  was  and  rndthe*Com- 
amounted  to  a  small  sum  of  money,  to  wit,  the  sum  of  P»"y  ^^'^^  «»• 

•^  powered  at  a 

5,000/.  only,  and  no  more,  and  that  the  works  of  the  said  general  meeting 
Company  did  not  then  extend  beyond  that  sum :  that  after  their  debu  for 
the  passing  of  the  said  last-mentioned  act,  and  before  the  ihoiUd*be*l*°* 
passing  of  the  said  act  in  the  declaration  secondly  men*  portioned 

•  ,  among  the 

tioned  (6  &  7  Will.  4,  c.  Ivi),  and  before  |;he  making  of  the  shareholders, 
said  divisions  in  the  said  declaration  respectively  mentioned,  Jhem  at  such 
or  either  of  them,  and  before  the  commencement  of  this  ^™*  V*^  ^^*^* 

to  such  persons, 

suit,  to  wit,  on  the  1st  day  of  January,  1886,  and  on  other  and  in  such 

manner,  as  the 
general  meeting  should  order :  and  the  secretary  was  authorized  to  sue  the  shareholders  for 
such  sums,  or  the  part  thereof  remaining  unpaid : — Held,  that  an  action  might  be  maintained 
by  the  secretary  against  a  shareholder  for  his  proportion  of  debts  incurred  by  the  Company  in 
extending  their  works  and  increasing  their  capital,  before  the  passing  of  the  latter  act  of 
Parliament. 

BhU,  also,  that  the  Company  might  order  payment  of  such  proportlonat«  parts  of  the  debt  by 
intialmenU, 
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Btek,  of  Pleat,  days  and  times  between  that  day  and  the  passing  of  the 

1839 

'  ^  said  last-mentioned  act,  the  said  Company  did  wrongfully 
Lawrence  and  illegally,  and  contrary  to  the  form  and  eflFect,  true  in- 
Wtnn.  tent  and  meaning,  of  the  statute  in  such  case  made  and 
provided,  by  subscription  among  themselves,  and  by  creat- 
ing new  and  additional  shares  in  the  said  undertaking,  and 
by  mortgages  and  other  loans,  and  by  extension  of  their 
works,  and  by  divers  other  ways  and  means,  increase  their 
capital,  and  did  extend  their  works  in  amount  and  value  to 
a  large  sum,  that  is  to  say,  to  the  sum  of  200,000/.  beyond 
the  said  sum  of  5,000/.,  and  did  thereby  increase  their 
capital  beyond  the  amount-  of  the  said  capital  as  it  stood 
at  the  time  of  the  passing  of  the  said  act  in  the  declaration 
first  mentioned,  to  a  very  large  amount,  that  is  to  say,  to 
the  amount  of  250,000/.,  being  and  entering  into  the  com- 
position of  the  said  several  debts  for  the  time  being  due 
and  owing  by  the  said  Company,  as  in  the  said  declaration 
mentioned :  that  at  the  time  of  the  making  of  the  said 
several  divisions  in  the  declaration  mentioned,  and  each  of 
them,  the  said  capital  and  works  were  and  continued,  and 
still  remain  and  continue,  so  increased  and  extended  as 
aforesaid ;  and  that  the  said  several  divisions  in  the  said 
declaration  mentioned,  were  divisions  of  portions  of  the 
said  debts  for  the  time  being  due  and  owing  by  the  said 
Company  as  aforesaid,  and  which  had  been  and  were  in- 
curred in  manner  and  under  the  circumstances  aforesaid, 
contrary  to  the  statute  in  such  case  made  and  provided. — 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  first- 
mentioned  act  of  Parliament  not  having  prohibited  the 
Company  firom  increasing  their  capital,  they  were  entitled 
so  to  increase  it ;  and  that  as  the  said  secondly-mentioned 
act  recognised  the  said  Company  and  its  then  existing 
debts,  and  repeided  the  clause  in  the  first  act,  which  took 
away  the  privilege  of  suing  in  the  event  of  the  Company 
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increasing  their  capital  beyond  5,000/.,  the  Company  are  B*ch.  of  PUa»^ 
now  entitled  to  sue  the  defendant  under  the  first-mentioned     ^     ^      . 
act,  in  the  name  of  their  secretary ;  and  the  more  especi-      Lawrence 
ally  as  by  the  said  secondly-mentioned  act  the  secretary  is        Wtmn. 
expressly  authorized  to  sue  for  and  recover  the  sums  due 
firom  proprietors  of  shares  in  respect  of  the  said  division 
by  the  said  act  authorized. — Joinder  in  demurrer. 

The  following  are  the  material  provisions  of  the  acts  in 
question  : — ^The  7  &  8  Geo.  4,  c.  xxiv,  intituled  "  An  act  to 
enable  the  Birmingham  Coal  Company  to  sue  and  be  sued 
in  the  name  of  their  secretary,  or  one  of  the  members  of 
the  said  Company,"  by  sect.  1,  enabled  the  Company  in  all 
actions,  suits,  and  proceedings,  at  law  or  in  equity,  to  sue 
and  be  sued  in  the  name  of  their  secretary  for  the  time 
being,  or  in  the  name  of  any  one  member,  to  be  appointed 
as  nominal  plaintifi^  or  defendant.  Sect.  4  enacted,  that 
no  person  or  persons,  &c.,  having  or  claiming  to  have  any 
demand  upon  the  Company,  should  bring  more  than  one 
action  or  suit,  in  case  the  merits  should  have  been  tried  in 
such  action  or  suit,  in  respect  of  such  demand ;  and  en- 
abled the  nominal  defendant  to  plead  the  proceedings  in 
such  action  or  suit  in  bar  of  any  other  action  or  suit  for 
the  same  demand.  Sect.  11,  after  reciting  "  that  it  was 
expedient,  in  consideration  of  the  powers  granted  by  that 
act,  that  the  Company  should  not  be  empowered  to  increase 
their  capital  or  extend  their  works  beyond  the  sum  of 
5,000/.,"  enacted,  "  that  it  shall  not  be  laurfid  for  the  said 
Company  or  co-partnership,  at  any  time  after  the  passing 
of  this  act,  either  by  subscription  among  themselves,  or  by 
creating  any  new  or  additional  share  or  shares  in  the  said 
undertaking,  or  by  mortgage  of  any  description  whatever, 
or  by  extension  of  their  present  works,  or  by  purchase  or 
erection  of  any  new  or  other  works,  or  by  any  other  ways 
or  means  whatsoever,  to  increase  their  capital  or  extend  their 
works  in  amount  or  value  beyond  the  sum  of  5,000/.,  other- 
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Exeh.  of  Pleas,  wise  80  much  of  the  privilege  conferred  by  this  act  as  refers 

to  their  power  of  suing  in  the  name  of  their  secretary^  or 
one  of  the  members  of  the  said  Company^  shall  be  for  ever 
void  and  of  none  effect/' 

The  6  &  7  Will.  4,  c.  Ivi,  intituled  '*  An  act  to  amend  an 
act  to  enable  the  Birmingham  Coal  Company  to  sue  and  be 
sued  in  the  nan.e  of  their  Becreta,y,  or  one  of  the  member, 
of  the  said  Company^  and  to  authorize  the  said  Company 
to  borrow  a  further  sum  of  money,  and  for  other  purposes 
relating  to  the  said  Company/'  (the  preamble  of  which 
stated  that  the  Company  had  discovered  new  mines,  and 
for  the  purpose  of  elbhng  the  Company  to  carry  on  their 
works  with  benefit  and  advantage  to  themselves  and  the 
public,  it  was  necessary  that  the  committee  of  the  said 
Company  should  be  empowered  to  raise  a  further  sum  of 
money,  and  it  was  desirable  that  the  powers  and  provisions 
contained  in  the  recited  act  should  in  some  respects  be 
repealed,  altered,  amended,  and  enlarged), — ^repealed  (by 
sect.  2)  the  11th  section  of  the  act  of  7  &  8  Qeo.  4,  and 
empowered  the  Company  to  raise  any  sum  not  exceeding 
60,000/.  by  issue  of  new  shares,  or  by  bond  or  mortgage. 
Sect.  9  also  repealed  the  4th  section  of  the  7  &  8  Greo.  4, 
c.  xxiv,  except  as  to  actions  pending.  Sect.  15  empowered 
the  Company,  at  a  general  meeting  of  the  partners,  to 
divide  the  debts  for  the  time  being  due  and  owing  by  the 
Company,  proportionably  amongst  the  partners  for  the  time 
being,  in  proportion  to  their  shares ;  and  sed;.  16  enactedj 
that  in  case  any  person  &c.  should  at  any  time  refuse  or 
neglect  to  pay  the  sum  which  he  or  they  should  under  any 
such  division  be  liable  to,  or  any  part  of  such  sum,  at  such 
time  and  place,  and  to  such  person,  and  in  such  manner, 
as  the  said  general  meeting  should  order,  it  should  be 
lawful  for  the  secretary  for  the  time  being  to  sue  for  and 
recover  such  sum,  or  the  part  thereof  remaining  unpaid,  by 
action  of  debt  or  otherwise,  &c. 
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Adams,  Serjt.,  in  support  of  the  demiunrer. — The  ques-  ^cK  rf  puag, 
tion  raised  by  this  plea  is,  whether  the  effect  of  the  11th  *   ^ 

section  of  the  act  of  7  &  8  Geo.  4,  is  to  prevent  the  Com-  Lawrence 
pany  from  suing  for  and  recovering  debts  contracted  be-  Wtnn. 
tween  the  passing  of  the  two  acts,  they  having  increased 
their  capital  beyond  the  amount  limited  by  the  first  act. 
But  the  only  consequence  of  that  was  to  deprive  the  Com- 
pany of  the  privilege  of  suing  and  being  sued  in  the  name 
of  their  secretary ;  and  this  clause  being  repealed  by  the 
later  act,  the  Company  are  now  clearly  entitled  to  sue  tor 
the  debts  divided  and  apportioned  according  to  the  provi- 
sions of  that  act. 


M,  D.  Hill,  contra. — ^These  private  acts  of  Parliament 
are  to  be  considered  as  contracts  between  the  parties  ob- 
taining them  and  the  public.  By  the  11th  section  of  the 
act  of  7  &  8  Geo.  4,  this  Company  agreed  absolutely  to 
surrender  the  right  of  increasing  their  capital,  in  conse- 
quence of  two  privileges:  one,  that  of  suing  and  being 
«ued  by  their  secretary ;  the  other,  that  of  having  only  one 
action  brought  against  them  for  the  same  matter.  Then 
the  clause  affixes  also  a  specific  penalty  upon  their  so 
increasing  their  capital,  viz.  the  forfeiture  of  the  former  of 
those  privileges.  Then,  when  by  the  later  act  they  are  ex- 
pressly permitted  to  extend  their  capital,  the  other  privilege 
38  taken  away  from  them.  The  language  of  the  11th  section 
is  strongly  prohibitory : — ''  It  shall  not  be  lawful  for  the 
aaid  Company,^^  &c. ;  and  the  question  is,  whether  it  was 
iMt  the  intention  of  the  legislature  absolutely  to  prohibit 
the  Company  from  extending  their  capital  by  their  own 
^act.  The  addition  of  a  specific  penalty  cannot  legalize 
that  which  the  legislature  has  previously  forbidden  by 
negative  words :  Cope  v.  Rowlands  (a).     There  Parke,  B., 

(a)  2  M.  &  W.  149. 
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Exeh.  of  PUat,  gays — ''  It  is  perfectly  settled,  that  where  the  contract 

which  the  plaintiff  seeks  to  enforce,  be  it  express  or  im- 
plied, is  expressly  or  by  implication  forbidden  by  the  com- 
mon or  statute  law,  no  court  will  lend  its  assistance  to 
giye  it  effect.  It  is  equally  clear  that  a  contract,  is  yoid 
if  prohibited  by  a  statute,  though  the  statute  inflicts  a 
penalty  only:  because  a  penalty  implies  a  prohibition.'' 
The  second  act,  which  in  express  terms  giyes  the  Company 
the  power  of  extending  the  capital,  and  repeals  the  pro- 
hibitory clause,  confirms  the  argument  that  the  former  act 
intended  absolutely  to  prohibit  it.  Then,  does  the  15th 
section  of  the  5  &  6  Will.  4,  apply  to  these  debts  ?  It  is 
submitted  that  it  does  not.  The  words  are  prospectiye, 
and  the  general  rule  is,  that  acts  of  Parliament  shall  not 
haye  a  retrospectiye  operation,  unless  by  express  words: 
HitcJiCock  y.  Way  (a).  Taking  the  two  acts  together,  the 
existence  of  these  debts  does  not  appear  to  haye  been 
brought  to  the  knowledge  of  the  legislature.  The  power 
of  suing  in  the  name  of  the  secretary  is  treated  in  the 
second  act  as  a  power  then  existing,  without  any  intima- 
ation  that  it  had  been  forfeited  by  the  extension  of  the 
capital.  The  legislature  cannot  be  supposed  to  haye  con- 
templated that  tlie  parties  had  committed  an  illegal  act, 
or  to  haye  intended  to  giye  them  new  powers  in  respect  of 
it.  The  words  of  the  15th  section,  '^  the  debts  for  the  time 
being  due  and  owing,^^  cannot  be  extended  to  sanction 
the  suing  for  debts  illegally  contracted :  Stratford  Railway 
Company  y.  Stratton  {b),  Lees  y.  The  Manchester  andAshton 
Canal  Company  (c).  [He  contended  also,  that  the  Com- 
pany had  no  right,  under  sect.  15,  to  make  the  debts  pay- 
able by  instalments ;  and  also  that  they  could  not  sue  in 
debt  until  the  last  instalment  was  payable — citing  Rud- 

(a)  6  Ad.  &  £11.  943 ;  2  N.  &  P.  72.  (6)  2  B.  &  Adol.  518. 

(c)  11  East  645. 
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der  Y.  Price  (a) ;  and  that  the  declaration  was  therefore  Exek,  of  PUas, 

bad,  for  not  shewing  that  the  eighth  instabnent  was  the  ^         *   ^ 

last.]  Lawrence 


V. 

Wynh. 


AdaimSy  in  reply,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  It  appears  to  me  that  this  case 
is  perfectly  plain;  that  the  plea  is  clearly  bad,  and  the 
declaration  good.  It  is  unnecessary  to  decide  whether 
there  be  a  prohibition  or  only  a  penalty ;  but  even  sup- 
posing that  the  limitation  imposed  by  the  first  act  of  Far- 
Uament  absolutely  prevented  the  Company  from  extending 
their  capital  beyond  the  sum  of  5,000/.,  the  amount  of  the 
capital  in  the  first  instance,  the  second  act  distinctly  re- 
peals the  prohibition  contained  in  the  first;  and  it  also 
provides  that  all  the  debts  of  the  Company  for  the  time 
being,  shaU  be  paid  by  a  subscription  or  division  among 
the  shareholders ;  that  is,  by  allotting  so  much  of  the  debt 
of  the  Company  to  each  shareholder  as  was  proportioned 
to  his  interest,  to  be  paid  at  such  time  and  place,  and  to 
such  person,  and  in  such  manner,  as  the  Company,  at  a 
general  meeting  of  the  partners,  should  resolve.  Nothing 
can  be  more  clear  than  that  this  provision  recognises  the 
debts  due  by  the  Company,  whatever  they  were,  at  the 
time  the  act  passed;  and  the  repeal  of  the  prohibition  con- 
tained in  the  former  act  shews,  I  think,  pretty  clearly  that 
the  legislature  did  know  that  the  Company  had  exceeded 
the  powers  before  given  to  them :  but  whether  this  was  the 
case  or  not,  at  all  events  the  legislature  never  could  have 
meant  to  give  them  facilities  for  abstaining  from  the  pay- 
ing their  debts  altogether.  It  seems  to  me  that  the  Com- 
pany clearly  had  a  right  to  resolve  what  portion  of  the 
debts  should  be  paid,  at  what  times,  and  in  what  manner^ 
and  whether  by  instalments  or  otherwise.     The  case  ap- 

(a)  1  H.  Bl.  547. 
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SmcH.  of  Pleat,  pears  to  me  to  be  a  very  simple  one^  and  the  demtuner 
1839^^     must  be  allowed. 


Alderson^  B. — I  am  of  the  same  opinion^  that  the  plea 
is  bad.  It  only  states  that  these  were  debts  incuijiPBd  at  a 
time  when  the  capital  was  unlawfully  increased^  during  the 
period  between  the  passing  of  the  two  acts  of  Parliament. 
The  question  arising  on  the  plea  is^  therefore^  whetiier  it 
was  unlawful  to  divide  the  debts  so  incurred  among  the 
partners^  to  be  paid  by  instalments.  It  seems  to  me  that 
the  only  effect  of  the  11th  clause  of  the  7  &  8  Geo.  4,  is  to 
prevent  the  Company^  in  case  they  increase  their  a^ital, 
from  suing  for  their  debts  in  the  name  of  the  secretary; 
but  it  would  be  a  strange  construction  to  say  that  the  con* 
sequence  was  that  their  debtors  should  not  be  sued  at  all, 
i.  e.  that  the  debts  were  not  to  be  considered  due  and 
owing.  Then^  at  the  passing  of  the  second  act^  these  debts 
were  actually  due;  and  the  protection  from  being  sued 
once  only  for  the  same  claims  being  taken  away  by  the  9th 
section^  the  15th  provides  for  the  liquidation  of  all  the 
debts  of  the  Company^  whether  incurred  by  the  extension 
of  the  capital  or  not^  in  a  certain  manner.  [His  Lordship 
read  sect.  15.]  That  clause  certainly  enables  the  Company^ 
after  apportioning  the  debts,  to  say  that  the  sharehdiden 
shall  pay  their  proportions  by  instalments.  Then  the  Ifltk 
section  gives  the  secretary  right  of  action  i^ainst  those 
who  do  not  pay  as  directed  by  sect.  15.  It  seems  to  me 
that  the  plain  construction  of  these  enactments  is  such  as 
to  get  rid  of  all  the  objections  taken  by  Mr.  Hill. 

Gurnet^  B.^  concurred. 

Maule^  B. — ^I  am  of  the  same  opinion.  It  seems  to  me 
that,  by  the  11th  section  of  the  first  act,  the  power  of  ex- 
tending the  capital  is  not  absolutely  prohibited,  but  only 
subjects  the  Company  to  the  forfeiture  of  their  privil^^  of 
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suing  by  the  secretary.    That  view  is  confirmed  by  the  Exch.  of  PUm^ 
2nd  section  of  the  6  &  7  Will.  4,  which,  in  repealing  the  '  ^ 

11th  clause  of  the  former  act,  does  not  state  simply  that  so  Lawrence 
much  thereof  as  declares  that  it  shall  not  be  lawfiil  for  the  Wtnn. 
Company,  &c.  to  increase  their  capital,  shall  be  repealed, 
but  that  so  much  of  the  former  act  shall  be  repealed  as 
provides  that  it  shall  not  be  law^  for  the  Company  to 
extend  their  capital,  otherwise  the  privilege  of  suing  in  the 
name  of  their  secretary  shall  be  void : — ^treating  it,  therefore, 
as  one  provision,  and  not  as  two,  as  Mr.  Hill  contends  it 
should  be  construed.  If  his  construction  were  correct,  the 
latter  act  would  have  repealed  the  first  provision  only.  It 
seems  to  me,  therefore,  that  this  is  not  an  absolute  pro- 
hibition, but  a  penalty  only.  As  to  the  other  point,  I 
cannot  see  what  other  construction  can  reasonably  be  put 
upon  the  1 5th  section,  than  that  the  general  meeting  may 
direct  payment  at  once  or  by  instalments,  as  they  shall 
think  fit :  it  seems  to  me  the  very  thing  that  was  intended. 

Judgment  for  the  plaintiff. 


Doe  d.  Simon  Hiscocks  v,  John  Hiscocrs. 

ili  JECTMENT  for  lands  in  the  county  of  Devon.     At  the  a  testator  de- 
trial  before  Bosanquet,  J.,  at  the  Devonshire  Spring  Assizes,  hirson*john^H. 
1838,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  the  ^^^»*j^^  *1[^ 
premises  in  dispute  under  the  will  of  Simon  Hiscocks,  the  cease,  to  the 
grandfather  of  both  the  lessor  of  the  plaintiff  and  the  de-  son  John  H., 
fendant,  dated  7th  of  July,  1822,  whereby  the  testator  de-  J^' jX  H.?* 
vised  the  premises  in  question  to  his  son  John  Hiscocks,  to  ^^'^  **/*»  *"* 

*  ^  on  his  decease, 

to  the  first  son 
of  the  body  of  his  said  grandson  John  H.  in  tail  male,  with  other  remainders  over.  At  the 
time  of  making  the  will,  the  testator's  son  John  H.  had  been  twice  married;  by  his  first  wife  he 
had  one  son,  Simotif  by  his  second  wife  an  eldest  son,  JoAn,  and  other  younger  children,  sons 
and  daughters : — Held,  that  evidence  of  the  instructions  given  by  the  testator  for  his  will,  and 
of  his  declarations,  was  not  admissible  to  shew  which  of  these  two  grandsons  was  intended  by 
the  description  in  the  will. 

Qtutre,  whether  the  devise  were  not  void  for  uncertainty. 

VOL.  V.  C  C  H.  W. 
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Bseh.  of  PUoM,  hold  the  same  unto  him  his  said  son^  John  Hiscocks^  and  his 

assigns^  for  and  during  the  term  of  his  natural  life ;  and  im- 
mediately on  the  decease  of  the  said  John  Hiscocks^  the  tes- 
tator gave  and  devised  all  and  singular  the  said  last  described 
H.sc'oc«.  hereditaments  and  premises  unto  his  grandson  John  Hi,- 
cocks y  eldest  son  o/the  said  John  Hiscocks^  and  his  assigns^ 
for  and  during  the  term  of  his  natural  life ;  and  imme- 
diately on  his  decease^  the  testator  gave  and  devised  the 
same  hereditaments  and  premises  unto  the  first  son  of  the 
body  of  his  said  grandson  John  Hiscocks^  and  the  heirs 
male  of  his  body  lawfully  issuing;  with  remainders  over. 
At  the  time  of  making  the  will^  John  Hiscocks^  the  son  of 
the  testator,  had  issue,  by  a  first  marriage,  Simon  His- 
cocks,  the  lessor  of  the  plaintiff;  and  by  a  second  mar- 
riage, John  Hiscocks  the  defendant,  and  several  other 
younger  children,  sons  and  daughters.  It  appeared  abo, 
that  the  estate  had  come  to  the  testator  fix)m  the  fietther  of 
John  Hiscocks',  the  son's,  second  wife.  Under  these  dr* 
cumstances,  neither  of  the  parties  in  the  cause  answering 
fully  the  description  given  in  the  will  (inasmuch  as  th 
lessor  of  the  plaintiff,  though  the  eldest  son  of  John 
cocks  the  elder,  bore  the  name  of  Simon,  not  John, 
the  defendant,  though  his  name  was  John,  was  only  hi 
father's  eldest  son  by  a  second  marriage),  the  plaintiff 
counsel  proposed  to  give  in  evidence  the  instructions 
by  the  testator  for  his  will,  and  also  declarations  made 
him  after  its  execution,  to  shew  that  the  lessor  of 
plaintiff  was  really  the  person  in  his  contemplation  as 
object  of  his  bounty,  at  the  time  of  making  the  will. 


evidence  was  objected  to  by  the  defendant's  counsel,  l>mit^ 
received  by  the  learned  Judge,  leave  being  reserved  to  tli& 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  it  inadmissible :  and  evidence  of  this  nature  having 
been  adduced  on  both  sides,  the  jury  found  a  verdict  i(p:Mr 
the  plaintiff. 

In  the  following  term,  Erie  obtained  a  rule  msi  for  ^^ 
nonsuit  or  a  new  trial,  on  the  ground  that  this  evidencf'^ 
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mu  improperly  received ;  against  which^  in  last  Michael-  £jeek.  of  Phot, 
mas  Term,  kJ^^ 

Crowder  and  Bere  shewed  cause  {a),   and  contended 
tliat  this  was  a  case  of  latent  ambiguity^  which  did  not 
arise  until  the  state  of  the  family  was  proved^  and  it  ap- 
peared that  the  testator  had  made  a  mistake  in  the  name 
of  the  intended  devisee;  and  the  case  therefore  fell  within 
Uie  established  principle^  that  a  latent  ambiguity^  where 
no  uncertainty  appeared  on  the  face  of  the  will  itself^  might 
be  holpen  by  extensive  evidence ;  and  they  cited  or  referred 
to  the  following  authorities: — Cheyney's  case  {b),  Counden 
T.  Clarke  {c),  Janes  v.  Newman  (rf).  Day  v.  TVigg  {e),  Beatt- 
•on/ V.  Fell  (/),  Hampshire  v.  Peirce  {g),  Dowset  v.  Sweet  (A), 
Bradwin  v.  Harper  (i),    Thomas  v.  Thomas  {k),   Price  v. 
^^^  iPii  Smith  V.  Coney  {m),  Careless  v.  Careless  {n),  Doe  d. 
Ostenden  v.  Chichester  (o),  Goodtitle  v.  Southern  {p),  Doe  d. 
J^ChevaUer  v.  Huthwaite  {q),  Doe  d.  Morgan  v.  Morgan  (r), 
Jiidutrdson  v.  Watson  (js),  MUler  v.  TYavers  (t),  and  Doe  d. 
f^ord  V.  Needs  {u). 

Erie  and  Butt,  contra,  argued — first,  that  as  soon  as  evi- 
i^nce  of  the  state  of  the  family  had  been  given,  all  the 
■•"^HPds  of  the  devise  were  capable  of  an  application,  which 
^^te  judge  ought  then  to  have  made  without  receiving  further 

{«)  The  subject  is  so  fully  dis-  (k)  6  T.  R.  671. 

in  the  judgment  of  the  Court,  (/)  4  Ves.  680. 

it  18  not  considered  necessary  (ot)  6  Ves.  42. 

report  the  arguments,  which  ran  («)  19  Ves.  604;  1  Meriv.  384. 

great  length,  in  detail.  (o)  3  Taunt.  147. 

(6)  5  Rep.  08.  (p)  1  M.  &  Sel.  342. 

(c)  Hob.  32.  (q)  3  B.  &  Aid.  632. 

Id)  1  W.  Bl.  60.  (r)  1  C.  &  M.  235. 

(#)   1  P.  Wms.  286.  W   4  B.  &  Adol.  787 ;  1  Nev.  & 

(/)2P.  Wms.  141.  M.  567. 

(Si)  2  Ves.  sen.  210.  (0  8  Bing.  244 ;  1  M.  &  Scott, 

{k)  Ambl.  175.  342. 

(i)  Id.  374.  (m)  2  M.  &  W.  129. 

C  c2 
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Exek.  of  Pleat,  parol  evidence :  viz.  by  construinff  the  words  "  eldest  son 
1839  ./  o 

the  said  John  Hiscocks/'  to  mean  the  eldest  son  by  tl 

second  venter ;  in  support  of  which  argument  they  cit< 

Steede  v.  Berrier  (a),  Foster  v.  Ramsay  (6),  Wilkinson 

Adam  (c),  Beachcroft  v.  Beachcroft  {d\  Gill  v.  Shelley  (< 

Frazer  v.  Piggott  (f),  Lewis  v.  LeweUin  iy),  and  Davis 

Williams  {h). 

Secondly,  that  the  evidence  of  the  testator's  intenti* 

was  not  admissible  in  this  case,  because  it  went  to  shew  ; 

intention  contradictory  of  one  which  was  plainly  express 

in  the  will,  and  was  capable  of  an  application ;  or,  if  n 

apphcable  by  inquiry  into  the  surrounding  circumstano 

that  the  devise  was  altogether  void.    In  this  part  of  tl 

argument,  besides  the  cases  referred  to  by  the  plaintifl 

counsel,  the  following  were  mentioned : — Parsons  v.  Pa 

sons  ft;,  Baylis  v.  Attorney-General  (k),  Herbert  v.  Reid{i 

Thirdly,  that  at  all  events  the  declarations  of  the  testate 

being  made  subsequently  to  the  wiU,  could  not  be  receive* 

Doe  d.  Morgan  v.  Morgan,  Harris  v.  Bishop  of  Lincoln  (« 

Rachfield  v.  Careless  (nj. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — ^This  was  an  action  of  ejectmei 
brought  on  the  demise  of  Simon  Hiscocks  against  Jol 
Hiscocks.  The  question  turned  on  the  words  of  a  devi 
in  the  will  of  Simon  Hiscocks,  the  grandfather  of  tl 
lessor  of  the  plaintiff  and  of  the  defendant.  By  his  wi 
Simon  Hiscocks,  afler  devising  estates  to  his  son  Simc 

(a)  1  Freem.  292  (A)  1  Ad.  &  E.  588  ;    3  Nct. 

(6)  8  Vin.  310,  pi.  9 ;  2  Sid.  149.      M.  821. 

(c)  1  Ves.  &  B.  422.  (i)  1  Ves.  jun.  266  n. 

Id)  1  Madd.  430.  {k)  2  Atk.  239. 

(e)  2  Rubs.  &  M.  336.  (/)    16  Ves.  489. 

(/)  1  Younge,  354.  (m)  2  P.  Wms.  135. 

(g)  1  Turn.  &  Russ.  104.  (n)  Id.  158. 
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was  improperly  received ;  against  which,  in  last  Michael-  Etch,  of  Phat, 
mas  Term,  1839. 


Crowder  and  Bere  shewed  cause  (a),  and  contended 
that  this  was  a  case  of  latent  ambiguity,  which  did  not  hiscocm. 
arise  until  the  state  of  the  family  was  proved,  and  it  ap- 
peared that  the  testator  had  made  a  mistake  in  the  name 
of  the  intended  devisee ;  and  the  case  therefore  fell  within 
the  established  principle,  that  a  latent  ambiguity,  where 
no  uncertainty  appeared  on  the  face  of  the  will  itself,  might 
be  holpen  by  extensive  evidence ;  and  they  cited  or  referred 
to  the  following  authorities : — Cheyney*s  case  (A),  Counden 
V.  Clarke  (c),  Jones  v.  Neumuin  (rf).  Day  v.  Trigg  (e).  Beau- 
mont  V.  Fell  (/),  Hampshire  v.  Peirce  (g),  Dowset  v.  Sweet  (A), 
Bradwin  v.  Harper  (i),  Thomas  v.  Thomas  (i).  Price  v. 
Page  (/),  Smith  v.  Coney  {m),  Careless  v.  Careless  (n).  Doe  d. 
Oxenden  v.  ChicJiester  (o),  Goodtitle  v.  Southern  (p),  Doe  d. 
Le  Chevalier  v.  Huthwaite  {q),  Doe  d.  Morgan  v.  Morgan  (r), 
Bichardson  v.  Watson  («),  Miller  v.  TVavers  (/),  and  Doe  d. 
Gord  V.  Needs  («). 

-Brfe  and  £u//,  contra,  argued — ^first,  that  as  soon  as  evi- 
dence of  the  state  of  the  family  had  been  given,  all  the 
words  of  the  devise  were  capable  of  an  application,  which 
the  judge  ought  then  to  have  made  without  receiving  further 

(fl)  The  subject  is  so  fuUy  dis-  (k)  6  T.  R.  671. 

cussed  in  the  judgment  of  the  Court,  (/)  4  Ves.  680. 

that  it  is  not  considered  necessary  (tn)  6  Ves.  42. 

to  report  the  arguments,  which  ran  (n)  19  Ves.  604;  1  Meriv.  384. 

to  great  length,  in  detail.  (o)  3  Taunt  147. 

(b)  5  Rep.  68.  (p)  1  M.  &  Sel.  342. 

(c)  Hob.  32.  (q)  3  B.  &  Aid.  632. 

(d)  1  W.  Bl.  60.  (r)  1  C.  &  M.  235. 

(e)  1  P.  Wms.  286.  (*)   4  B.  &  Adol.  787 ;  1  Nev.  & 
(/)2P.  Wms.  141.                         M.  567. 

(^)   2  Ves.  sen.  216.  (0  8  Ding.  244;  1  M.  &  Scott, 

(h)  Ambl.175.  342. 

(i)   Id.  374.  (ii)  2  M.  &  W.  129. 

C  C  2 
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Etch,  of  Pleat,  his  property  and  his  family,  and  others  whom  he  names  or 

describes  in  his  will,  it  is  evident  that  the  meaning  and 
application  of  his  words  cannot  be  ascertained,  without 
evidence  of  all  those  facts  and  circumstances.  To  under- 
stand the  meaning  of  any  writer,  we  must  first  be  apprised 
of  the  persons  and  circumstances  that  are  the  subjects  of 
his  allusions  or  statements;  and  if  these  are  not  fully 
disclosed  in  his  work,  we  must  look  for  illustration  to  the 
history  of  the  times  in  which  he  wrote,  and  to  the  works 
of  contemporaneous  authors.  All  the  facts  and  circum- 
stances, therefore,  respecting  persons  or  property,  to  whidi 
the  will  relates,  are  undoubtedly  legitimate,  and  often  neces- 
sary evidence,  to  enable  us  to  understand  the  meaning  and 
application  of  his  words. 

Again, — the  testator  may  have  habitually  called  certain 
persons  or  things  by  peculiar  names,  by  which  th^  were 
not  commonly  known.  K  these  names  should  occur  in  his 
will,  they  could  only  be  explained  and  construed  by  the 
aid  of  evidence  to  shew  the  sense  in  which  he  used  them, 
in  like  manner  as  if  his  will  were  written  in  cypher,  or  in 
a  foreign  language.  The  habits  of  the  testator  in  these 
particulars  must  be  receivable  as  evidence  to  explain  the 
meaning  of  his  will. 

But  there  is  another  mode  of  obtaining  the  intention  of 
the  testator,  which  is  by  evidence  of  his  declarations,  of 
the  instructions  given  for  his  will,  and  other  circomstanees 
of  the  like  nature,  which  are  not  adduced  for  explaining 
the  words  or  meaning  of  the  will,  but  either  to  supply  some 
deficiency,  or  remove  some  obscurity,  or  to  give  some  efiect 
to  expressions  that  are  unmeaning  or  ambiguous. 

Now,  there  is  but  one  case  in  which  it  appears  to  us  that 
this  sort  of  evidence  of  intention  can  properly  be  admitted, 
and  that  is,  where  the  meaning  of  the  testator's  words  is 
neither  ambiguous  nor  obscure,  and  where  the  devise  is  on 
the  face  of  it  perfect  and  intelligible,  but,  firom  some  of  the 
circumstances  admitted  in  proof,  an  ambiguity  arises,  as 
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to  which  of  the  two  or  more  things,  or  which  of  the  two  or  Exeh.  of  PUm^ 

.  .  1839 

more  persons  (each  answering  the  words  in  the  will)^  the 

testator  intended  to  express. 

Thus^  if  a  testator  devise  his  manor  of  S.  to  A.  B.^  and 
has  two  manors  of  North  S.  and  South  S.^  it  being  clear  he 
means  to  devise  one  only^  whereas  both  are  equally  denoted 
by  the  words  he  has  used^  in  that  case  there  is  what  Lord 
Bacon  calls  "  an  equivocation/^  i .  c,  the  words  equally 
apply  to  either  manor^  and  evidence  of  previous  intention 
may  be  received  to  solve  this  latent  ambiguity ;  for  the  in- 
tention shews  what  he  meant  to  do ;  and  when  you  know 
that^  you  immediately  perceive  that  he  has  done  it  by  the 
general  words  he  has  used^  which^  in  their  ordinary  sense, 
may  properly  bear  that  construction. 

It  appears  to  us  that^  in  all  other  cases,  parol  evidence 
of  what  was  the  testator^s  intention  ought  to  be  excluded, 
upon  this  plain  ground,  that  his  will  ought  to  be  made  in 
writing;  and  if  his  intention  cannot  be  made  to  appear 
by  the  writing,  explained  by  circumstances,  there  is  no 
will. 

It  must  be  owned,  however,  that  there  are  decided  cases 
which  are  not  to  be  reconciled  with  this  distinction  in  a 
manner  altogether  satisfactory.  Some  of  them,  indeed, 
exhibit  but  an  apparent  inconsistency.  Thus,  for  example, 
in  the  cases  of  Doe  v.  Huthwaiie  and  Bradshaw  v.  Brad^ 
shaWf  the  only  thing  decided  was,  that,  in  a  case  like  the 
present,  some  parol  evidence  was  admissible.  There,  how- 
ever, it  was  not  decided  that  evidence  of  the  testator's  in- 
tention ought  to  be  received.  The  decisions,  when  duly 
considered,  amount  to  no  more  than  this,  that  where  the 
words  of  the  devise,  in  their  primary  sense,  when  applied 
to  the  circumstances  of  the  family  and  the  property,  make 
the  devise  insensible,  collateral  facts  may  be  resorted  to,  in 
order  to  shew  that  in  some  secondary  sense  of  the  words — 
and  one  in  which  the  testator  meant  to  use  them — the  de- 
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Eiek.  of  Pleas,  vise  may  have  a  full  eflPect.     Thus,  again,  in  Cheyneg'i 

case,  and  in  Counden  v.  Clarke,  ^'  the  averment  is  taken  *'  in 
order  to  shew  which  of  two  persons,  both  equaUy  described 
within  the  words  of  the  will,  was  intended  by  the  testatoi 
to  take  the  estate ;  and  the  late  cases  of  Doe  d.  Morgan  v. 
Morgan,  and  Doe  d.  Gord  v.  Needs,  both  in  this  Court,  are 
to  the  same  effect.  So,  in  the  case  of  Jones  v.  Newman, 
according  to  the  view  the  Court  took  of  the  facts,  the  case 
may  be  referred  to  the  same  principles  as  the  former.  The 
Court  seem  to  have  thought  the  proof  equivalent  only  to 
proof  of  there  being  two  J.  C.'s,  strangers  to  each  other^ 
and  then  the  decision  was  right,  it  being  a  mere  case  ol 
what  Lord  Bacon  calls  equivocation. 

The  cases  o(  Price  v.  Page,  Siill  v.  Hoste  (a),  and  Carelem 
V.  Careless,  do  not  materially  vary  in  principle  from  tho« 
last  cited.  They  differ,  indeed,  in  this,  that  the  eqnivoca 
description  is  not  entirely  accurate ;  but  they  agree  in  iti 
being  (although  inaccurate)  equally  applicable  to  eacl 
claimant ;  and  they  all  concur  in  this,  that  the  inaccnrati 
part  of  the  description  is  either,  as  in  Price  v.  Page,  t 
mere  blank,  or,  as  in  the  other  two  cases,  applicable  to  no 
person  at  all.  These,  therefore,  may  fairly  be  classed  also 
as  cases  of  equivocation ;  and,  in  that  case,  evidence  of  the 
intention  of  the  testator  seems  to  be  receivable.  But  there 
are  other  cases  not  so  easily  explained,  and  which  seem  at 
variance  with  the  true  principles  of  evidence.  In  Sebcood 
V.  MUdmay  (6),  evidence  of  instructions  for  the  will  was  re- 
ceived. That  case  was  doubted  in  MUUr  v.  TVavers ;  but 
perhaps,  having  been  put  by  the  Master  of  the  Rolls  as  one 
analogous  to  that  of  the  devise  of  all  a  testator's  freehold 
houses  in  a  given  place,  where  the  testator  had  only  lease- 
hold houses,  it  may,  as  suggested  by  Lord  Chief  Justice 
Tindal  in  Miller  v.  TVavers,  be  considered  as  being  only  a 

(a)  6  Madd.  192.  (b)  3  Ves.  jun.  306. 
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wrong  application  to  the  facts  of  a  correct  principle  of  law.  E*ch.  rf  puat, 
Again,  in  Hampshire  v.  PeircCy  Sir  John  Strange  admitted  ^^^* 
declarations  of  the  intentions  of  the  testatrix  to  be  given 
in  evidence,  to  shew  that  by  the  words,  "  the  four  children 
of  my  niece  Bamfield/^  she  meant  the  four  children  by  the 
second  marriage.  It  may  well  be  doubted  whether  this 
was  right,  but  the  decision  on  the  whole  case  was  un- 
doubtedly correct ;  for  the  circumstances  of  the  family,  and 
their  ages,  which  no  doubt  were  admissible,  were  quite 
sufficient  to  have  sustained  the  judgment  without  the  ques- 
tionable evidence.  And  it  may  be  further  observed,  that 
the  principle  with  which  Sir  J.  Strange  is  said  to  have 
commenced  his  judgment,  is  stated  in  terms  much  too 
large,  and  is  so  far  inconsistent  with  later  authorities. 
Beaumont  v.  Fell,  though  somewhat  doubtful,  can  be  recon- 
ciled with  true  principles,  upon  this  ground,  that  there  was 
no  such  person  as  Catherine  Eamley,  and  that  the  testator 
was  accustomed  to  address  Grertrude  Yardley  by  the  name 
of  Gatty.  This,  and  other  circumstances  of  the  like  nature, 
which  were  clearly  admissible,  may  perhaps  be  considered 
to  warrant  that  decision;  but  there  the  evidence  of  the 
testator's  declarations  as  to  his  intention  of  providing  for 
Grertrude  Yardley  was  also  received;  and  the  same  evi- 
dence was  received  at  Nisi  Prius  in  Thomas  v.  Thomas,  and 
approved  on  a  motion  for  a  new  trial,  by  the  dicta  of  Lord 
Kenyon  and  Mr.  Justice  Lawrence,  But  these  cases  seem 
to  us  at  variance  with  the  decision  in  Miller  v.  Trovers, 
which  is  a  decision  entitled  to  great  weight.  K  evidence 
of  intention  could  be  allowed  for  the  purpose  of  shewing 
that  by  Catherine  Eamley  and  Mary  Thomas,  the  respect- 
ive testators  meant  Gertrude  Yardley  and  Elinor  Evans,  it 
might  surely  equally  be  adduced  to  prove  that,  by  the 
county  of  Limerick,  a  testator  meant  the  county  of  Clare. 
Yet  this  was  rejected,  and  we  think  rightly.  We  are  pre- 
pared on  this  point  (the  point  in  judgment  in  the  case  of 
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Eieh.  rf  PUoM,  Miller  v.  Trovers)  to  adhere  to  the  authority  of  that  case. 

Upon  the  whole^  then,  we  are  of  opinion,  that  in  this  case 
there  must  be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimantSj 
and  no  case  of  equivocation  arises,  what  is  to  be  done  is  to 
determine  whether  the  description  means  the  lessor  of  the 
plaintiff  or  the  defendant.  The  description,  in  fact,  applies 
partially  to  each,  and  it  is  not  easy  to  see  how  the  difSculty 
can  be  solved.  If  it  were  res  integra,  we  should  be  much  . 
disposed  to  hold  the  devise  void  for  uncertainty ;  but  the   - 

cases  of  Doe  v.  HtUhwaiie,  Bradshaw  v.  Bradshaw,  and 

others,  are  authorities  against  this  conclusion.     If,  there-* 
fore,  by  looking  at  the  surrounding  facts  to  be  found  by — 
the  jury,  the  Court  can  clearly  see,  with  the  knowledge^^ 
which  arises  from  those  facts  alone,  that  the  testator  mean^ 
either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may 
so  decide,  and  direct  the  jury  accordingly ;  but  we  think 
that,  for  this  purpose,  they  cannot  receive  declarations  of 
the  testator  of  what  he  intended  to  do  in  making  his  will. 
If  the  evidence  does  not  enable  the  Court  to  give  such  a 
direction  to  the  jury,  the  defendant  will  indeed  for  the 
present  succeed ;  but  the  claim  of  the  heir-at-law  will  pro- 
bably prevail  ultimately,  on  the  ground  that  the  devise  is 
void  for  uncertainty. 

Rule  absolute  for  a  new  trial. 


The  Attorney-General  v.  Smith  and  Another. 


In 


An  information  XN  this  casc  au  information  in  rem  had  been  filed  respect- 
amended  by  the  ing  Certain  British  spirits,  in  respect  of  a  certain  duty  by 
piea^piea^d      ^^^  imposed,  which,  it  was  alleged  in  the  indenture  of 

by  adding  addi- 
tional counts,  although  a  recognisance  has  been  entered  into  by  the  bail  to  pay  the  costs  occa- 
sioned by  the  claim ;  such  recognisance  having  been  entered  into  before  the  information  filed. 
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Attorney* 
General 

9. 

Smith. 


appraisement^  had  been  deposited  and  concealed  by  the  Exeh,  of  puat, 
defendants^  "  with  intent  to  defraud  her  Majesty  of  such 
duty,  whereby  the  same  became  forfeited;  and  for  other 
cause  or  causes  of  forfeiture/^  The  defendants  came  in 
and  claimed  the  property^  and  gave  bail  in  two  recog- 
nisances; one  for  the  restoration  of  the  goods,  and  the 
other  for  the  payment  of  the  costs.  The  condition  of  the 
latter  was  as  follows : — "  That  whereas  certain  officers  of 
excise  have  lately  seized,  as  forfeited  to  the  use  of  her 
Majesty,  a  certain  number  of  gaUona  of  British  spirits  and 
certain  parcels  of  machinery,  which  were  afterwards  claimed 
by  T.  S.  and  G.  S.,  who  have  entered  their  claims  thereto ; 
if  the  said  T.  S.  and  G.  S.  shall  pay,  or  cause  to  be  paid, 
such  costs  as  shaU  be  occasioned  by  the  said  claim,  to  be 
taxed  by  her  Majesty^s  Remembrancer  of  this  Court,  and 
in  case  the  said  spirits  or  machinery,  or  any  part  thereof, 
shall  be  adjudged  to  be  forfeited,  then  this  recognisance 
to  be  voidV  The  information  in  rem  originaSTeon. 
tained  three  counts,  charging  the  defendants  with  a  fraud, 
which  the  defendants  by  their  plea  denied.  After  the  de- 
fendants had  pleaded,  the  Attorney-General,  having  ob- 
tained a  side-bar  rule  for  that  purpose,  had  added  two 
coimts  to  the  information,  charging  certain  irregularities 
only. 


Sir  F,  Pollock  now  moved  to  discharge  the  order  for  the 
amendment. — He  submitted,  that  in  a  case  where  bail  had 
been  given,  the  Crown  was  not  entitled  to  amend,  as  it 
might  prejudice  the  bail,  and  would  be  a  great  hardship 
on  the  defendants,  who  were  brought  into  court  on  a 
charge  of  fraud,  and  pleaded  to  that  charge,  to  have  after- 
wards a  new  charge  set  up  against  them.  He  cited  a  case 
from  the  records  of  this  Court,  where,  in  the  year  1788,  a 
defendant  had  obtained  a  rule  calling  upon  the  Attorney^ 
General  to  shew  cause  why  an  order  for  amending  the  in- 
formation  should  not  be  set  aside :  cause  was  shewn  against 
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1839  .  • 

the  amended  information  going  further  back  than  three 

years,  the  bail  would  become  security  for  a  different 
offence.  Now^  here  the  recognisance  in  respect  of  the 
costs  would  be  affected  by  the  amendment,  because  the  ten- 
dency of  it  would  be  to  increase  the  costs ;  and,  as  against 
the  bail,  that  amendment  ought  not  to  be  allowed. 


Attorney- 
General 

9. 

Smith. 


Lord  Abinger,  C.  B. — ^The  recognisance  is  to  pay  the 
costs  occasioned  by  the  claim,  and  that  is  entered  into 
before  the  information  is  filed.  Then  the  amendment 
makes  no  difference,  because  the  bail  must  take  the  chance 
of  what  the  Crown  may  do. 


Parke,  B. — In  the  indenture  of  appraisement,  which  is 
taken  before  the  recognisance  is  entered  into,  there  is  one 
particular  cause  of  forfeiture  mentioned,  and  it  adds,  ''  and 
for  other  cause  or  causes  of  forfeitures^  that  the  Crown 
may  maintain.  Then  the  Crown  may  amend.  Even  if 
your  motion  were  well  founded  in  other  respects,  the  Attor* 
ney-General  might  amend.  The  only  objection  is,  that  the 
bail  would  not  be  liable  on  the  remaining  recognisance : 
then  you  should  apply  to  the  Court  on  your  recognisance 
only.  In  this  case  you  are  entitled  to  no  such  relief,  be- 
cause the  recognisance  goes  upon  the  ground  of  the  goods 
having  been  concealed,  or  any  other  cause  or  causes  of 
forfeiture. 

Motion  refused. 
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Exeh.  of  Pleat, 
1839. 

Bridoland  and  Others  v,  Shafter. 
vj ASE  for  disturbance  of  a  market. — The   declaration  By  a  private 

.act  of  Parlia- 

stated^  that  the  plaintiffs  were  possessed  of  a  certain  close  ment,  passed  in 
called  Devonport  Market,  for  the  sale  therein,  amongst  ket  of ^Deion-" 
other  thin£ra,  of  sheep,  and  that  they  were  entitled  to  and  v^rt,  belonging 

^  '  ^  "^  ,  to  A.,  was  en- 

ought  of  right  to  have  a  certain  toll  from  any  person  bring-  larged  into  a 

ing  any  sheep  within  the  said  market :  that  the  defendant,  tie,  sheep,  &c] 

on  divers  market  days,  to  wit,  on  &c.,  exposed  for  sale,  in  ^t^eJ"^]^" 

certain  public-houses  and  premises  near  and  adjoining  to  ^^^  erections, 

.  •  i    b'^iidings,  &c 

the  said  market,  certain  sheep ;  and  did  at  the  said  several  on  the  ground 

times  go  into  the  said  market,  and  publicly  offer  the  said  market°shouid 

sheep  for  sale  in  the  said  market,  the  said  sheep  then  being  ^  ^®*^»  ***^  ^^ 

near  to  the  said  market,  whereby  the  plaintiffs  were  pre-  take  certain 

vented  from  enjoying  their  said  market,  and  taking  the  from  any  person 

tolls  thereof  in  so  ample  and  beneficial  a  manner  as  they  bringing"any 

ought  to  and  otherwise  would  have  done  &c.  ^^  or  articles 

*^  ^  to  the  market. 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that  There  was  also 

the  plaintiffs  were  not  possessed  of  the  said  market  in  the  ing  that  if  the 

declaration  mentioned;  thirdly,  that  the  plaintiffs  ought  drmisVorTele 

not  as  of  right  to  have  the  said  tolls  in  the  declaration  ^^^  market,  or 

.  ,       ,  .  the  site  thereof, 

mentioned ;  on  which  issues  were  joined.  and  all  or  any 

At  the  trial  before  Gumey,  B.,  at  the  last  Devon  Assizes,  ^^  buildings  ^"' 
it  appeared  that  the  plaintiffs  were  the  lessees  of  Sir  John  J**®'®*****  ^^f 

*  *  *  lessee  should, 

St.  Aubyn,  Bart.,  of  a  market  called  Devonport  Market,  object  to  such 

.,,..,,  -I       /%  -Tk  1  •  exceptions  or 

Within  the  borough  of  Devonport,  under  a  written  agree-  restrictions  as 
ment  not  under  seal.    The  defendant,  a  cattle-jobber  at  IfyfMiy**co*n-' 
XJgborough,  had  been  in  the  habit,  on  several  market  days,  ^^^^^ »«  the 

/.«••«  -  lease,  laKe  anci 

of  brmging  sheep  to  the  premises  of  a  public-house  about  enjoy  the  rents 
forty  yards  beyond  the  limits  of  the  market,  where  he  authorized  to  be 

taken  by  the 
act,  as  the  owner  would  have  been  entitled  to  do  if  the  lease  had  not  been  made : — Held, 
that  a  lessee  of  the  market,  under  a  parol  demise,  was  entitled  to  demand  and  receive  the 
tolls. 

A  person  brought  sheep  to  a  public- house  forty  yards  out  of  the  limits  of  the  market,  left  them 
there,  went  into  the  market  in  search  of  customers,  whom  he  brought  back  to  the  public-house, 
and  there  sold  the  sheep  to  them: — Helfi,  that  this  was  a  fraud  upon  the  market,  for  which  the 
seller  was  liable  to  an  action  on  the  case  by  the  lessee  of  the  market 
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Bxeh.  of  Pleat,  left  them  while  he  went  into  the  market  in  quest  of  ens- 

■I  QQQ 

^   ^      .    tomers,  whom  he  brought  back  to  the  public-house,  and 
Bridoland    there  bargained  with  them  for  the  sale  of  the  sheep  :  and 
Shapter.      he  refused  to  pay  any  toUs  in  respect  of  such  sales. 

A  private  act  of  Parliament,  passed  in  1835,  was  put  in, 
whereby  the  market  of  Devonport,  being  then  the  pro- 
perty of  Sir  John  St.  Aubyn,  was  enlarged  into  a  market 
for  cattle,  horses,  sheep,  grain,  corn,  and  other  commo- 
dities ;  and  he  was  empowered  ^^  from  time  to  time  to  let" 
the  erections,  buildings,  shops,  &c.  on  the  ground  whereon 
the  market  should  be  held,  and  was  authorized  to  demand 
and  take  certain  tolls  '^  of  and  from  any  person  or  persons 
bringing  any  goods  or  articles  to  the  said  market/^  There 
was  also  a  power  to  the  owner  or  his  lessees  to  distrain  the 
goods  of  such  person  or  persons  as  '^  should  bring  to  the 
said  market  any  waggon  or  cart,  or  any  article  or  thing 
whatsoever  liable  to  pay  tolls,''  and  should  refuse  to  pay 
the  toll.  The  21st  section  was  as  follows : — "  Provided 
always,,  that  if  the  said  Sir  John  St.  Aubyn,  his  heirs  or  as- 
signs, or  the  owners  or  owner  for  the  time  being  of  the 
said  market,  shall  at  any  time  or  times  demise  or  lease  the 
said  market,  or  the  site  thereof,  and  all  or  any  of  the 
erections  or  buildings  erected  and  built  or  to  be  erected 
or  built  on  the  said  site,  to  any  person  or  persons,  the 
lessee  or  lessees  thereof,  and  his,  her,  or  their  executors, 
administrators,  or  assigns,  shall,  during  the  term  of  his, 
her,  or  their  lease  (but  subject  to  such  exceptions  or  re- 
strictions, if  any,  as  may  be  expressly  contained  in  any 
such  lease),  have  and  enjoy  the  respective  rents  and  tolls 
authorized  to  be  taken  by  this  act,  as  the  said  Sir  John 
St.  Aubyn,  his  heirs  or  assigns,  or  the  owner  or  owners  for 
the  time  being  of  the  said  market,  would  have  been  enti- 
tled to  do  if  such  lease  had  not  been  made ;  and  shall  also, 
during  the  term  of  his  or  her  lease,  have  and  enjoy  all  or 
any  of  the  powers,  privileges,  and  advantages  demised  by 
such  lease,  and  be  subject  to  all  the  obligations  in  respect 


TRINITY  TERM^   2  VICT.  377 

of  such  market,  which  the  said  Sir  John  St.  Aubyn,  his  Exeh,  of  PUas, 
heirs  or  assigns,  or  the  owner  or  owners  for  the  time  being  '  ^ 

of  the  said  market,  would  have  had  and  enjoyed,  or  been     Bridoland 
subject  to,  by  virtue  of  this  act  or  otherwise,  if  such  lease      Shapter. 
had  not  been  made/' 

The  defendant's  counsel,  at  the  trial,  applied  for  a  non- 
suit on  two  grounds :  first,  that  the  market,  being  an  in- 
corporeal hereditament,  could  only  be  leased  by  deed; 
secondly,  that  the  defendant  had  not  been  guilty  of  any 
disturbance  of  the  market  for  which  he  was  liable  in  this 
action,  the  right  to  toll  being  only  in  respect  of  articles 
brougJU  to  the  market.  The  learned  judge  overruled  the 
objections,  and  under  his  direction  a  verdict  was  found  for 
the  plaintiffs  with  nominal  damages,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict 
in  his  favour.  In  Easter  Term,  Crowder  obtained  a  rule 
nisi  accordingly,  against  which 

Erie  and  Smirke  now  shewed  cause. — The  plaintiff  is 
entitled,  on  both  grounds,  to  retain  his  verdict.  First, 
although  in  general  a  demise  of  market  toUs,  as  of  other 
incorporeal  hereditaments,  must  be  by  deed,  in  this  case  the 
owner  of  the  market  is  expressly  empowered  by  the  act  of 
Parliament  to  lei  the  buildings  in  which  the  market  is  held 
— nothing  being  said  as  to  the  necessity  of  the  demise  being 
by  deed — and  by  the  2l8t  section,  the  lessees  under  such 
letting  are  to  have  and  enjoy  the  same  tolls,  and  all  other 
privileges  and  profits  incident  to  the  market,  as  the  owner 
himself  would  have  had  if  such  lease  had  not  been  made. 
Here  the  plaintiffs  held  under  a  written  agreement  a- 
mounting  to  a  present  demise,  which  was  sufficient  to  satisfy 
the  act  of  Parliament.  The  object  of  the  act  probably  was 
to  prevent  the  necessity  of  having  a  lease  by  deed  in  every 
case,  for  which  purpose  it  empowers  the  owner  to  let,  not 
the  market  itself,  but  the  buildings,  erections,  &c.  on  the 
ground  whereon  it  should  be  held, — corporeal,  not  incor- 
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jsm^  iif  Pleat,  poreal  objects^  which  may  be  made  the  subject  of  a  lease 
^         '   ^     by  parol.     But  further,  the  plaintiffs  being  actually  in 
Bridoland     possession^  that  is  sufficient  as  against  a  mere  wrong-doer^ 
Sbapter.      and  he  has  no  right  to  set  up  this  defence. 

Secondly,  the  defendant  was  guilty  of  a  fraud  upon  the 
market,  for  which  he  is  liable  in  this  action.  The  general 
principle  of  law  is,  that  if  a  man  bring  his  commodities  for 
sale  so  near  a  market  as  to  obtain  the  benefit  of  it  without 
paying  the  toll,  that  is  a  firaud  upon  the  market,  for  which 
an  action  on  the  case  will  lie  at  the  suit  of  the  lord  of  the 
firanchise  or  his  lessee.  All  the  authorities  establish  the 
proposition  that  the  lord  of  a  market  has  a  right  to  pre- 
vent the  sale  of  goods  without  payment  of  toll,  either 
within  the  market,  or  so  near  to  it  that  the  party  thereby 
obtains  the  benefit  of  the  market :  Termes  de  la  Ley, '  ToUe/ 
Com.  Dig.  Market,  (F.)  2;  The  case  ofNewington  Fair  (a), 
Bennington  v.  Taylor  (i),  Blakey  v.  Dimsdale  (c\  Bailiffi  of 
Tewkesbury  v.  Diston  (rf).  Bailiffs  of  Tewkesbury  v.  Brick- 
nell{e),  Duke  of  Bedford  Y.Emmett  {f),  Mosley  v.  Walker  (g), 
Mayor  of  Macclesfield  v.  Pedley  {h) .  In  Prince  v.  Leuns  (i), 
the  defendant  would  clearly  have  been  held  liable,  although 
it  was  not  the  case  of  an  immemorial  market,  but  for  the 
circumstance  of  the  lessee  of  the  market  having  encum- 
bered the  space.  Here  it  is  clear  upon  the  evidence,  that 
the  defendant,  who  sought  and  found  his  customers  in  the 
market,  has  obtained  all  the  benefit  of  the  market,  and  yet 
has  evaded  the  payment  of  the  toll :  he  is  therefore  liable 
in  this  action. 

Orowder  and  Butt,  contra. — First,  the  plaintiffs  did  not 
acquire,  by  the  parol  demise  to  them,  any  title  to  the 


(a)  2  Roll.  Abr.  123,  (B),  pi.  1.  (/)  3  B.&  Ald.3G6. 

(b)  2Lutw.  1519.  (5r)7B.&Cr.40;  9D.&R,863. 

(c)  Cowp.  664.  (h)  4  B.&  Adol.  297;  1  N.  &  M. 

(d)  6  East,  438.  708. 

(e)  2Tauntl20.  (i)  5B.&Cr.363;  8D.&R.12L 
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market  or  the  tolls.  All  that  the  act  says  is^  that^  by  the  lease  Exch.  of  pieat, 

of  the  market,  the  right  to  tolls  and  the  other  profits  of  it     v     ^  '   ^ 

shall  be  vested  in  the  lessees;  but  there  is  nothing  to  exclude     Bridoland 

the  operation  of  the  common  law  as  applicable  to  the  sub-      Shapter. 

ject-matter  of  the  demise,  viz.  an  incorporeal  hereditament. 

When  a  statute  says  that  an  incorporeal  hereditament  is 

to  be  demised,  that  must  be  construed  to  mean  that  it  shall 

be  demised  by  the  instrument  proper  in  such  case,  viz.  by 

lease  under  seal.    The  mention  of  "  exceptions  expressly 

contained  in  the  lease  "  shews  that,  at  least,  it  is  to  be  in 

writing. 

Secondly,  this  case  is  distinguishable  from  those  which 
have  been  cited  on  the  other  side,  and  rests  upon  a  different 
principle.  They  were  cases  of  ancient  fairs  or  markets 
incident  to  a  manor  or  town,  where  the  right  of  the  lord 
(although  for  convenience  the  market  was  erected  in  some 
particular  spot)  being  co-extensive  with  the  limits  of  the 
manor  or  town,  he  would  have  a  right  to  remove  the 
market  if  he  thought  fit,  to  any  other  part  of  the  manor  or 
town ;  and  therefore  a  person  selling  in  his  own  house  or 
shop  within  the  limits  of  the  lord^s  right,  although  not 
within  the  actual  site  of  the  market,  was  held  liable.  By 
means  of  the  market,  the  seller  of  goods  had  the  benefit 
of  a  public  sale,  and  the  testimony  of  witnesses  to  it ;  for 
which  the  lord  was  held  to  be  entitled  to  a  reasonable  com- 
pensation in  the  shape  of  toll,  even  though  the  party  might 
not  choose  to  avail  himself  of  the  benefit  of  the  market. 
This  case  differs  from  those  in  two  respects.  In  the  first 
place,  this  is  a  new  grant  of  a  market,  limited  to  a  parti- 
cular part  of  the  town  of  Devonport ;  and  in  consideration 
of  its  establishment,  the  act  gives  a  power  of  erecting 
shops  and  other  buildings  within  its  limits,  and  of  taking 
certain  tolls  on  commodities  brought  to  the  market — ^not, 
as  in  the  case  of  prescriptive  markets,  from  the  buyer  upon 
a  sale,  but  from  the  seller,  whether  the  goods  be  sold  or 
not;  but  there  is  nothing  in  terms  to  exclude  persons  from 

VOL.  V.  D  D  M.  w. 
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Exeh.  of  Pleat,  selling  out  of  the  limits  of  the  market^  or  to  impose  a  toll 
^  ^^^'  .  upon  them  if  they  do  so.  Where  the  market  was  co-ex- 
Bridoland  tensive  with  the  ambit  of  the  vill,  it  might  be  supposed 
Shapter.  that  the  market  existed  before  the  town  was  built ;  there- 
fore the  custom  to  exclude  persons  from  selling  in  their 
own  homes  was  only  this — ^that  from  time  immemorial  the 
lord  had  received  toll  within  certain  limits^  viz.  those  limits 
within  which  the  town  was  afterwards  built.  This  is  rather 
a  right  to  receive  a  payment  of  the  same  kind  as  stallage  or 
pickage^  which  are  a  species  of  rent  for  the  use  of  the  soil 
within  the  market,  and  are  payable  by  the  seller  (a).  In 
the  case  of  TTie  Bailiffs  of  Tewkesbury  v.  BrickneU,  the  goods 
were  to  be  sold,  before  the  lord  had  the  benefit  of  the  toll. 
In  Mosley  v.  Walker,  the  Court  expressly  avoids  saying  what 
would  be  the  efiect  of  the  grant  of  a  new  market,  without 
the  proof  of  custom,  in  excluding  persons  from  selling  in 
private  houses.  And  in  Mayor  of  Macclesfield  v.  Pedley, 
Littledale,  J.,  observes  that  no  case  has  decided  that  such 
an  act,  simply,  would  be  an  injury  to  the  market  in  point 
of  law.  If  this  claim  can  be  enforced,  the  owner  of  this 
market  may  exclude  fix)m  the  rest  of  the  town  of  Devon- 
port  all  commodities  for  which  he  has  room  in  the  market. 
But  it  is  submitted  that  the  clear  intention  of  this  act  of 
Parliament  was,  that  those  persons  only  who  did  in  fact 
make  use  of  the  market  for  the  sale  of  their  goods  within 
its  limits,  should  pay  the  toll.  The  defendant  is  not  liable 
merely  because  he  has  some  benefit  from  the  market,  but 
only  if  he  makes  the  use  of  it  expressed  in  the  act  of  Par- 
liament. 

Lord  Abinoer,  C.  B. — Two  points  have  been  made  in 
this  case.  The  first,  which  goes  to  a  nonsuit,  is,  that  there 
is  no  demise  by  deed  of  the  tolls  claimed  by  the  plaintifiSs. 
It  is  admitted  that  tolls,  being  an  incorporeal  hereditamenti 
cannot  in  general  pass  except  by  deed ;  but  the  answer  to 

(a)  2  Inst.  220. 
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this  objection  is  contained  in  the  2l8t  section  of  the  act  of  ^'^*-  ®/  ^'*«» 

1839. 
Parliament.     [His  Lordship  read  that  section.]    It  is  said    y^^^^^^^^L^ 

this  must  be  a  lease  in  writing.  There  is  nothing  in  the  b»i»o^and 
act  which  says  so ;  the  word  "  lease  "  does  not  in  law  im-  Shapter. 
port  a  written  instrument.  It  is  said  that  the  mention  of 
"  exceptions  expressly  contained  in  such  lease  "  imports  it ; 
but  that  is  not  so ;  there  may  be  express  exceptions  out  of 
a  parol  demise.  The  probable  object  of  the  act  was  to  pre- 
yent  the  necessity  of  granting  a  lease  by  deed ;  it  gives  the 
lord  a  power  to  let  the  buildings^  without  any  reference  in 
terms  to  the  tolls ;  and  the  probable  intent  was  to  vest  the 
right  to  receive  the  tolls  in  the  party  who  might  be  the 
tenant  of  the  corporeal  part  of  the  premises.  The  plain- 
tiffs^ therefore^  being  in  possession  of  the  premises^  which 
they  occupied  under  a  parol  agreement^  amounting  to  a 
demise,  had  a  right  to  take  the  tolls. 

We  come,  then,  to  the  second  point, — that,  under  the 
circumstances,  the  defendant  has  not  been  guilty  of  any 
disturbance  of  the  market.  It  is  true  that,  upon  the  words 
of  the  act  of  Parliament,  no  toll  was  due  on  the  sale  of 
these  sheep,  because  they  were  not  brought  to  the  market ; 
but  the  question  is,  whether  the  object  of  the  defendant 
was  not  to  obtain  the  benefit  of  the  market,  and  to  evade 
the  tolls.  Mr.  Crowder  says  there  was  no  evasion  of  the 
tolls  under  this  act  of  Parliament,  and  that  the  defendant 
had  a  right  to  do  what  he  did ;  but  it  has  been  settled  by 
a  series  of  cases,  that  where  a  party  has  a  franchise  of  this 
nature,  he  may  bring  an  action  against  a  party  who  dis- 
turbs it  by  an  evasion  of  the  obligation  which  it  imposes  on 
other  persons ;  and  on  this  ground  the  action  on  the  case 
for  disturbance  of  a  market  is  founded.  This  act  of  Par- 
liament gives  the  right,  without  defining  the  particular 
circumstances  under  which  it  shall  be  enforced;  and  any 
attempt  to  evade  the  tolls  imposed  by  the  act,  particularly 
under  a  claim  of  right,  will  be  a  fraud  in  law,  as  being  a 
disturbance  of  the  right  of  the  owner  of  the  market.    It  is 

D  d2 
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Bridgland 

V. 

Shapter. 


Exek,  of  Pleat,  argued  that  tliere  is  nothing  in  this  act  to  extend  the  right 

1839 

beyond  the  limits  of  the  market.  If  the  defendant  were 
a  shopkeeper  in  Devonport^  selling  in  his  shop^  this  ail- 
ment would  be  correct,  because  he  could  not  be  exdnded 
from  doing  so,  unless  by  prescription.  But  this  is  not  such 
a  case :  but  is  one  where  the  party  brings  his  cattle  from  a 
distance  to  within  forty  yards  of  the  market,  and  makes 
use  of  the  market  itself  to  obtain  customers.  It  seems  to 
me  that  it  is  a  strong  case  of  evasion  of  the  market^  and 
that  if  this  were  allowed,  a  party  might  in  eveiy  case  bring 
his  goods  within  ten  yards  of  the  market,  make  a  bargain 
in  the  market,  and  then  go  out  and  deliver  the  commodity; 
and  so  entirely  destroy  the  market.  In  a  legal  sense,  there- 
fore, this  is  a  fraud  upon  the  market,  and  an  action  lies  for 
it,  by  the  general  principle  of  law,  that  whenever  a  person 
seeks  to  take  the  benefit  of  a  market  without  payment 
of  the  toll,  that  is  a  fraud  upon  the  market,  for  which  an 
action  on  the- case  will  lie.  The  rule  must  therefore  be 
discharged. 


Alderson,  B.,  Gurney,  B.,  and  Maule,  B.,  concurred. 

Rule  discharged. 


KiLNER  V,  Charles  Bailey,  W.  H.  Potter,  and  Ken- 
sington Lewis. 

X  HIS  was  an  action  of  assumpsit,  in  which  the  following 

particulars  of  the  plaintifi^'s  demand  had  been  delivered : 

''  This  action  is  brought  to  recover  the  sum  of  86/.  2*.  4rf., 

being  the  balance  of  an  account,  &c.,  and  for  money  foimd 

86^  2«.  4J.,  be-  to  bc  duc  from  the  defendants  to  the  plaintiff  on  an  account 

ing  thebalance    gtatcd.'^ 
of  a  certain  ac- 
count, to  which 

the  defendant  pleaded  the  general  issue,  payment  and  a  set-off,  except  as  to  the  sum  of  5«. 
(which  was  paid  into  Court)  ;  and  at  the  trial  proved  payment  to  the  amount  of  291.  17m.  $4., 
and  a  set-off  to  the  amount  of  16/.  10«.  7(1, : — Held,  that  the  defendant  was  not  entitled  to  have 
a  Terdlct  entered  for  him  on  those  pleas,  for  the  amount  proved  under  them. 


Where  the 
plaintiff  in  an 
action  of  as- 
sumpsit claim- 
ed by  his  bill 
of  particulars 


"i 
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Judgment  was  signed  for  want  of  a  plea  against  the  two  Exeh,  of  Pleas, 


first-named  defendants :  the  other  defendant^  Kensington 
Lewis^  pleaded^  firsts  nnnquam  indebitatus ;  secondly^  pay- 
ment :  on  both  of  which  issue  was  joined.  The  defendant 
afterwards  obtained  an  order  for  leave  to  amend  his  pleas^ 
and  the  pleas  were  amended  accordingly^  the  defendant 
pleadings  firsts  except  as  to  5s.,  parcel  &c.^  the  general 
issue;  secondly,  except  as  aforesaid,  payment;  thirdly, 
except  as  aforesaid,  a  set-oflF;  fourthly,  as  to  the  sum 
of  5«.  so  excepted,  payment  of  that  sum  into  Court. 
The  defendant  afterwards  delivered  the  following  parti- 
culars of  set-oflF: — "The  defendant  K.  Lewis  seeks  to 
set  off  in  this  action  the  sum  of  19/.  Is.  lOd.  for  goods 
sold  and  delivered  by  the  defendants  to  the  plaintiff, 
and  also  the  sum  of  36/.  2s.  ^d.,  for  money  paid  on  or 
about  the  10th  of  May,  1838,  for  principal  money  and 
expenses,  to  the  holder  of  a  bill  of  exchange  for  the  sum 
of  35/.  18*.  lOrf.,  dated  7th  of  Febriiary,  1838,  drawn  by 
the  defendants  upon  one  A.  Keith,  payable  three  months 
after  date,  and  indorsed  by  the  defendants  to  the  plaintiff 
for  his  accommodation.'^  Issue  was  joined  on  all  the  pleas 
except  the  last,  the  plaintiff  having  accepted  and  taken 
out  of  Court  the  said  sum  of  5s.  in  satisfaction  of  so  much. 
The  cause  was  tried  at  the  sittings  in  last  Easter  Term, 
when  a  verdict  was  found  for  the  plaintiff  for  the  sum  of 
35/.  17s.  jid.,  which,  added  to  the  5s.  paid  into  court,  made 
together  the  sum  of  36/.  2s.  4ed.,  being  the  amount  claimed 
by  the  plaintiff  in  his  particulars  of  demand ;  but  the  jury 
found  that  the  defendant  had  paid  to  the  plaintiff  a 
sum  of  29/.  \7s.  3 J.,  and  had  a  set-off  to  the  amount  of 
16/.  10*.  7d.  Afterwards,  by  an  order  of  Gumey,  B.,  it 
was  ordered  "  that  the  verdict  on  the  issue  on  the  plea  of 
payment,  so  far  as  related  to  the  sum  of  29/.  17*.  3d.,  and 
the  verdict  on  the  issue  on  the  plea  of  set-off,  so  far  as 
related  to  the  sum  of  16/.  10*.  7d.,  be  entered  for  the 
defendant,  and  that  the  postea  be  amended  accordingly. 


1839. 
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Etch,  0/  PUat,  The  affidavit  of  the  plainti£P^s  attorney  stated^  that  the 

plaintiff  in  his  particulars  did  not  claim  the  said  sum  of 
29/.  17s,  M.  and  1&,  10s.  7d.  or  either  of  them^  or  any  part 
thereof^  but^  on  the  contrary,  gave  the  defendant  Lewis  fall 
credit  for  the  same,  and  claimed  the  said  sum  of  86/.  2s.  4d, 
independently  of  the  said  sums  for  which  the  verdict  was 
ordered  to  be  entered  as  aforesaid.  After  the  plaintifiTs 
costs  had  been  taxed^  the  attorney  for  the  defendant  Lewis 
tendered  a  bill  of  costs,  which  he  claimed  to  have  allowed 
against  the  plaintiff,  and  to  have  deducted  firom  the 
damages  and  costs  due  to  the  plaintiff;  and  the  Master, 
after  discussion  and  deliberation,  proceeded  to  tax  the 
last-mentioned  bill  accordingly.  A  rule  having  been  ob- 
tained, to  shew  cause  why  the  order  of  Gumey,li.,  should  not 
be  rescinded,  and  all  the  issues  entered  for  the  plaintiff^ 

Piatt  shewed  cause,  and  relied  upon  Moore  v.  Butlin  (a), 
and  Tuck  v.  Tuck  (i).  In  the  latter  case  it  was  held,  that 
where  a  defendant^  under  a  plea  of  set-off  to  the  whole 
declaration,  proves  a  sum  of  money  owing  to  him  fiom  the 
plaintiff,  less  than  the  amount  of  the  claim  which  ike 
plaintiff  has  established,  the  defendant  is  not  entitled  to 
have  a  verdict  entered  for  him  on  that  issue  for  the  amotmt 
which  he  has  so  proved;  but  the  issue  must  be  found  for 
the  plaintiff;  unless  where  the  defendant,  by  all  his  pleas 
taken  together,  covers  the  whole  cause  of  action. 

Kelly,  contra. — The  pleas  of  set-off  and  payment  cannot 
be  taken  distributively.  They  are  governed  by  the  general 
rule  relative  to  pleas  pleaded  in  bar  of  a  whole  action  or 
count;  and  if  not  proved  in  part,  they  fail  altogether. 
[Maule,  B. — In  Cousins  v.  Paddon  (c),  it  was  held  tha 
such  pleas  must  be  taken  distributively.]     That  case  is 


(fl)  7  Ad.  &  EUifl,  595 ;  2  N.  &  P.  436.  (h)  Ante,  109. 

(c)  2  C,  M.  &  R.  547. 
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in  this  respect  inconsistent  with  Moore  v.  Builin,  and  must  iSurcA.  ©/  PUat, 
be  taken  to  be  overruled  by  it.     As  to  Tuck  v.  Tuck,  it  '   ^ 

only  lays  down  the  rule  that  the  plea  of  set-oflf  is  divisible  Kxlner 
when,  taken  together  with  other  pleas,  it  forms  an  answer  Bailet. 
to  the  action.  Besides^  the  plaintiff  has  already  given  the 
defendant  credit  for  the  sum  which  he  now  seeks  to  set  off, 
and  only  goes  for  another  balance.  [Alderson,  B. — You 
cannot  give  credit  for  a  set-off,  as  it  is  impossible  to  know 
whether  the  defendant  will  plead  one  or  not.  On  the  de- 
fendant's doing  so  in  this  case,  you  ought  to  have  applied 
to  amend  your  particulars  by  adding  that  sum.  Lord 
Abinger,  C.  B.— I  do  not  see  how  the  particulars  of  de- 
mand can  be  looked  to  with  a  view  to  construe  the  plead- 
ings.    We  will  consider  the  matter.] 

Cur.  adv.  vult. 
On  a  subsequcQt  day, 

Lord  Abinoer,  C.  B.,  said, — In  this  case  an  application 
was  made  to  rescind  an  order  of  Gumey,  B.,  for  amending 
the  postea.  The  Court  have  looked  into  the  cases,  and  they 
find  that  the  point  has  been  decided  by  this  Court  last 
term  in  the  case  of  7\u:k  v.  Thick.  We  have  however  some 
di£Sculty  in  making  this  rule  absolute,  as  we  cannot  alter 
the  order  of  my  Brother  Gumey  as  to  the  entry  on  the 
*  postea ;  and  -we  think  the  parties  ought  to  go  before  him, 
to  induce  him  to  rescind  his  own  order. 

Alderson,  B. — In  Tktck  v.  Tkck,  the  Court  took  into 
consideration  the  cases  of  Cousins  v.  Paddon  and  Moore  v. 
Btiilin,  and  from  them  they  have  deduced  this  rule :  that 
where  several  pleas  are  pleaded,  which  altogether  cover  the 
whole  cause  of  action,  there  the  verdict  should  be  entered 
for  the  defendant.  In  this  case  they  do  not  do  so.  Here 
the  pleas  are  (except  as  to  the  5*.  paid  into  Court,  which 
may  be  laid  out  of  consideration)  payment  to  the  whole, 
and  set-off  to  the  whole;  but  they  did  not  cover  the 
whole  demand  established  in  evidence. 

VOL.  V.  E  E  M.  w. 
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Exeh,  of  PUas,      Parke,  B.,  who  WRS  not  present  at  the  argument,  added — 
-     In  Thck  T.  T\ick  the  whole  subject  was  gone  into,  and  that 
KiLNER       f^g^gQ  ig  precisely  in  point. 
Bailbt.  Rule  accordingly. 


Bartholomew  v,  Stephens  and  Edwards. 

Where  two  1 RESPASS  for  shooting  the  plaintiff 's  dogs, 

trespass  appear  The  defendants  appeared  by  separate  attomies,   and 

atto^r*  but  pleaded  not  guilty ;  but  on  the  trial  one  counsel  only  was 

are  defended  engaged  in  the  defence  of  both,  but  the  retainer  was  by 

by  one  counsel     «        •.  , 

only,  and  one  Stephens  alouc.  At  the  trial  a  verdict  was  found  in  favour 
dict^wiVthr*  ^^  ^^^  defendant  Stephens,  and  against  Edwards.  The 
other  is  found     Master,   on  taxation,   allowed  full  costs  to  the   plaintiff 

guilty,  the  '  '  ^ 

former  will  be  against  the  defendant  who  failed,  and  to  the  defendant 
moiety  only  of    who  Succeeded  his  separate  costs,  and  also  one  moiety  of 

feet,  &C. 

LadUnv,  Seijt.,  now  moved  for  a  review  of  the  taxation. 
This  action  may  be  considered  as  a  separate  action  against 
Stephens  alone,  and  if  it  had  been  so  brought  he  would  have 
been  entitled  to  the  costs  of  the  whole  brief,  counsel's  and 
Court  fees  &c. ;  and  no  reasonable  ground  is  here  shewn 
for  making  him  a  defendant  at  all. 

Parke,  B. — The  rule  as  laid  down  by  Bayley,  B.,  in 
Griffiths  V.  Kynaston  (a),  and  acted  upon  by  the  Court 
of  Queen's  Bench  in  Gambrell  v.  JLord  Falmouth  (6),  is  the 
correct  rule.  In  the  latter  case  Lord  Denman,  C.  J.,  says : 
"  We  have  considered  the  matter,  and  think  ourselves 
bound  by  the  rule  laid  down  by  Mr.  Baron  Ben/ley  in 
Griffiths  V.  Kynaston,  and  afterwards  confirmed  in  Grtf- 
ftth  V.  Jones  (c),  viz,  that  the  successful  defendant  is  to 
be  allowed  all  his  separate  costs,  and  prim&  facie  an 
aliquot  part  of  the  joint  costs,  unless  the  Master  is 
satisfied  that  some  smaller  proportion  should  be  allowed 
by  reason  of  any  other  special  circumstances.^'     Here  the 

(«)  2Tyrw.  757.    (h)  5  Ad.  &  Ellis,  403.     (c)  2  C,  M.,  &  R.33S. 
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Master  has  acted  on  that  rule^  and  I  think  his  taauttion  Eteh,  of  pum, 
was  right.  nJ!J?L^ 

Eule  refused*        Bartholomew 


V. 

Strpubms. 


Lose  v.  Hague. 


VyASE  for  the  infringement  of  a  patent.     The  defendant  The  certificate 
pleaded^  firsts  the  general  issue;   secondly,  that  the  in-  judge  under 
vention  was  not  new ;  thirdly,  that  the  plaintiff  was  not  5^^^*wilL  4^' 
the  first  inventor";  fourthly,  no  specification ;  and  in  pur-  \^^:^^' 
suance  of  the  provisions  of  the  statute  5  &  6  Will.  4,  c.  83,  the  determin- 
s.  5,  deHvered  notice  of  seven  objections  on  which  he  meant  objectton  of 
to  rely.  ^^'"'^'^^ 

^  has  been  giTcn, 

At  the  trial,  the  defendant  succeeded  in  establishing  one  and  not  as  to 

the  issuei. 

of  the  objections,  which  was  applicable  to  the  third  plea,      where  a  de- 
and  a  verdict  was  found  for  him  on  that  plea,  and  for  the  i^tion'^for'the 
plaintiff  on  the  other  issues.     The  learned  Judge  certified,  i«ififing«n«n*®f 

^  °  '    a  patent,  wic- 

under  the  6th  section  of  the  above  statute,  as  to  the  issues  ceedt  on  a  plea 
so  found,  but  not  as  to  the  objections.  The  Master  having,  thewhoieaction, 
on  taxation,  allowed  the  defendant  the  general  costs  of  the  ^^Ji^^e 

cause,  general  coito  of 

the  cause,  de- 
ducting the  cofti 

Bayley  now  moved  for  a  rule  to  shew  cause  why  he  should  of  the  otgectioiu 

,  ,  on  which  the 

not  review  his  taxation.     The  defendant  was  not  entitled  plaintiff  hat 
to  the  general  costs  of  the  cause.     Under  the  rule  of  Court  *f  ^^  uiu^ 
as  to  the  taxation  of  costs  on  several  issues,  the  defendant  ^'^^  ^'  ^'"' 
would  no  doubt  be  entitled  to  the  whole  costs,  deducting  the 
costs  of  the  issues  found  against  him,  unless  the  recent 
statute  5  &  6  WUl.  4,  c.  83,  operated  as  a  repeal  of  the 
rules;  but  it  is  submitted  that  it  did.     Admitting  that 
the  general  result  of  the  cause  was  against  the  patent,  the 
defendant  has  driven  the  plaintiff  to  trial  on  the  other  ob- 
jections, and  as  the  latter  succeeded  on  six  out  of  the  seven 
objections,  he  is  entitled  to  a  portion  of  the  general  costs. 

Pabke,  B. — ^The  effect  of  the  statute  is  to  make  the  ob- 
jections separate  issues ;  and  the  Judge^s  certificate  ought 

E  E  2 
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Ejech.  of  Pleat,  to  have  been  as  to  the  determination  of  each  objection  : 

that  is  the  meaning  of  the  act  of  Parliament.  The  act 
seems  to  have  been  framed  under  a  supposition  that  the 
objections  would  be  taken  under  the  plea  of  the  generid 
issue,  and  the  legislature  appear  to  have  forgotten  the  new 
rules  as  to  pleadings  which  remain  unaltered.  As  to  the 
plaintiflF's  proportion  of  the  costs  of  the  objections,  he  may 
in  strictness  be  entitled  to  six-sevenths  of  them,  and  you 
may  take  a  rule  to  review  the  taxation  to  that  extent  if 
you  think  it  worth  while.  It  seems  to  me  that  the  act 
makes  no  difference  except  as  to  the  costs  of  copying  the 
objections ;  the  costs  as  to  the  issues  remain  the  same  as 
before. 

Bayley  declined  to  take  the  rule* 


Chew  v.  Lye. 

The  «t«tnte  1  &  vJODSON  had  obtained  a  rule  to  shew  cause  why  the 
1. 41,  does  not     defendant  should  not  be  discharged  out  of  custody  under 

^S*(!Vri»o^r  ^^®  ^  ^^^'  ^'  ^'  ^23,  s.  1,  having  lain  in  prison  more  than 
from  beihgdis-    twelve  mouths  for  a  debt  not  exceeding  20/. 

charged  out  of  .        . 

custody  under  The  affidavit  iu  answer  to  the  application  stated  that  the 
c.  128, 8.  i,  but  detaining  creditor  had  applied  to  the  Insolvent  Debtors 
appUei  oni'y  to    Q^^j^  ^udcr  the  statute  1  &  2  Vict.  c.  110,  s.  86,  and  ob- 

CBses  of  super-  ^ 

sedeas  at  com-    taincd  an  Order  vesting  the  prisoner's  effects  in  the  pro- 

mon  law. 

visional  assignee  of  that  Court. 

Hodges  shewed  cause^  and  contended  that  this  applica- 
tion being  in  the  nature  of  a  supersedeas^  the  41st  section 
of  the  last-mentioned  act  operated  to  prevent  the  defend- 
ant's discharge.     Sed 

Per  Curiam. — ^That  statute  only  applies  in  cases  of 
supersedeas  at  common  law,  which  this  is  not^  and  there- 
fore the  power  of  discharging  a  prisoner  imder  the  48  Gteo. 

3,  c.  128,  is  not  affected  by  it. 

Rule  abscdute. 
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Rxch.  of  Pleatt 
1839. 

Solomons  v,  Nainby.  ^*-^v— -^ 

JLN  this  case  the  time  for  pleading  expired  on  the  31st  of  The  omission  or 
May.     On  the  30th  a  summons  was  taken  out  for  a  montVs  impUon  of  the 
time  to  plead,  bearing  the  date  ''  30th  of  May,  183  ,"  ^f  *• »"  ^^  ^»? 

*'  °  -^''ofa  lummons  ii 

(omitting  the  figure  9),     On  the  31st  the  defendant  took  immatend;  itii 

•ufficient  if  the 

out  a  second  summons,  returnable  on  the  2nd  June.     The  day  and  month 
plaintiff  treated  it  as  a  nullity,  and  signed  judgment  on  ,tatcd!^'  ^ 
the  1st  of  June  as  for  want  of  a  plea. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 
judgment  for  irregularity,  Petersdorff  appeared  to  shew 
cause,  but 

Parke,  B.,  said, — It  is  quite  clear  this  was  no  irregu* 
larity  in  the  summons.  The  Master  says  that  in  a  sum- 
mons of  tins  nature  it  is  sufficient  to  specify  the  day  <^ 
the  month,  and  that  the  year  need  not  be  mentioned  at  all. 
Then  it  follows  that  an  imperfect  designation  of  the  year 
will  not  vitiate  the  whole.  The  parties  cannot  suppose 
they  are  living  in  the  year  of  our  Lord  183.     The  rule 

must  be  absolute. 

Bule  absolute. 


Knight  and  Another,  Assignees  of  John  Barrow,  an 

Insolvent,  v.  Fergusson. 

Assumpsit  for  money  had  and  received  to  the  use  of  B.,  being  in 
the  plaintiffs  as  assignees.     Plea,  non  assumpsit.     At  the  cumitance^'" 
trial  before  Lord  Abinger,  C.  B.,  at  the  Berkshire  Summer  "*^  '*»^"» 

\  ieTcral  exe- 

Assizes,  1838,  the  following  facts  appeared.  cutiom  in  hit 

house,  to  satiify 
which  all  hit 
goods  must  have  been  sold,  at  the  suggestion  of  one  of  the  execution  creditors*  assigned  to  him 
all  his  effects,  in  trust  for  the  general  benefit  of  his  creditors  Who  should  come  in  and  sign  the 
deed.  The  deed  recited  that  B.  "  had  proposed "  to  execute  such  assignment  The  assignee 
paid  the  sheriff*s  officer  the  amount  of  the  executions,  and  he  withdrew  from  possession. 
Several  of  the  execution  creditors  signed  the  deed.  Within  three  months  after  the  assignment, 
B.  went  to  prison,  and  subsequently  was  discharged  under  the  Insolvent  Act : — Heldf  that  the 
assignment  was  not  voluntary,  within  the  meaning  of  the  7  Geo.  4,  c.  57)  s.  82. 


890  CASES  IN  THE  EXCHEQUER, 

March,  of  Pleat,      The    insolvent   Barrow    had  kept  a    public-house    at 

1839 

•  ^  Bracknell,  in  the  county  of  Berks.  Towards  the  end  of 
Knight  the  year  1836,  he  became  involved  in  debt,  and  in  No- 
Pergumoii.  vember  and  December  in  that  year  several  executions  were 
levied  on  his  goods,  one  of  which  was  at  the  suit  of  the 
defendant  Fergusson,  for  the  sum  of  51/.  10^.  Sd.:  the 
whole  amount  of  the  executions  being  256/.  \2s,  6d,  Tlie 
insolvent  was  also  indebted  to  his  landlady,  a  Mrs.  Long, 
for  rent,  and  to  the  Crown  for  taxes ;  and  it  appeared  that 
his  goods,  if  sold,  would  not  have  been  sufficient  to  satisfy 
all  these  claims.  Under  these  circumstances,  Barrow,  on 
the  8th  December,  1836,  at  the  defendant's  suggestion, 
executed  an  assignment  of  all  his  effects  to  the  defendant 
and  Mrs.  Long,  in  trust  for  the  benefit  of  all  his  creditors 
who  should  come  in  and  sign  the  deed.  It  recited  that  Bar- 
row "  hud  proposed'^  to  make  the  assignment  for  the  secu- 
rity of  the  creditors.  The  sheriff's  ofiicer  remained  in  pos- 
session under  the  executions,  until  the  12th  of  December, 
when  the  assignees  paid  him  the  amount  of  the  levies, 
and  he  withdrew  from  possession;  and  the  money  was 
afterwards  paid  over  to  the  execution  creditors.  Several 
of  those  creditors  had  signed  the  deed.  Barrow  went  to 
prison  on  the  24th  of  January,  1837,  presented  his  peti- 
tion to  the  Insolvent  Debtors  Court  on  the  11th  of  March, 
and  was  discharged  on  the  20th  of  June :  and  the  plaintiffs 
were  duly  appointed  his  assignees.  The  defendant  and  his 
co-assignee  under  the  trust  deed  carried  on  the  business  of 
the  public-house  for  some  time  under  the  assignment ;  and 
it  appeared  from  an  admitted  account  put  in  by  the  plain- 
tiffs, that,  on  the  4th  of  April,  1837,  the  defendant  received, 
on  a  sale  of  Barrow's  goods,  the  sum  of  445/.  bs,  6d. ;  but 
it  was  alleged  that  he  was  also  chargeable  with  further 
sums  received  in  the  meantime  from  the  profits  of  the 
trade,  and  the  whole  amount  claimed  by  the  plaintiffs  was 
590/. 

Upon  this  state  of  facts,  the  Lord  Chief  Baron  expressed 


i 


TRINITY  TERM,   2  VICT.  391 

his  opinion  that  there  was  no  evidence  to  shew  that  the  Exeh,  of  PUat, 
assignment  of  the  defendants  was  voluntary,  within  the  ^ 

meaning  of  the  Insolvent  Dehtors  Act,  7  Geo.  4,  c.  57,  Knioht 
8.  32.  He  however  oflFered  to  leave  the  question  to  the  Fbrousson. 
jury,  if  the  plaintiff^s  counsel  required  it.  The  learned 
counsel  did  not  require  that  this  should  be  done,  and  his 
Lordship  then  directed  a  verdict  for  the  defendant,  giving 
the  plaintiffs  leave  to  move  to  enter  a  verdict  for  such  sum 
as  an  arbitrator  agreed  on  between  the  parties  should  find 
to  be  due. 

In  Michaelmas  Term,  Tdlfoiurd,  Serjt.,  obtained  a  rule 
nisi  for  entering  the  verdict  accordingly ;  against  which,  in 
Hilary  Term, 

Ludlow,  Serjt.,  and  Tyrwhitt  shewed  cause. — ^There  are 
several  grounds  on  which  this  rule  ought  to  be  discharged. 
In  the  first  place,  according  to  the  opinion  expressed  by  this 
Court,  in  Davies  v.  Acocks  {a),  an  assignment  by  a  debtor, 
although  in  a  state  of  insolvency,  of  all  his  property  for 
the  benefit  of  all  his  creditors,  does  not  fall  within  the 
prohibition  of  the  32nd  section  of  the  Insolvent  Debtors 
Act.  There  Alderson,  B.,  doubted  upon  that  point,  but 
said  that  the  inclination  of  his  mind  was  that  the  deed  was 
good ;  and  the  other  judges,  Lord  Abinger,  C.  B.,  and 
Bolland,  B.,  expressed  a  clear  opinion  to  that  effect.  [AU 
derson,  B. — The  case  of  Binns  v.  Towsey  {a)  appears  hardly 
to  be  reconcileable  with  that  decision.]  That  case  is  dis- 
tinguishable on  the  ground  that  there  the  assignment  was 
made  after  the  commencement  of  the  imprisonment,  and 
was  wholly  without  new  consideration.  Lord  Denman,  C.  J., 
at  Nisi  Prius,  had  expressed  an  opinion  in  accordance 
with  the  decision  in  Davies  v.  Acocks;  and,  though  he 
departs  from  it  in  banc,  it  is  only  on  the  ground  that  the 
assignment  was   wholly  without  any  new  consideration; 

(a)  2  C,  M.  &  R.  461.  (6)  7  Ad.  &  £.  869;  3  N.  &  P.  88. 
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Exch,  of  Pleat,  and  the  same  ground  of  decision  is  taken  by  the  other 
^  '  ^  judges.  But  here  there  was  an  adequate  consideration  for 
Knight  the  assignment,  in  the  release  of  the  insolvent's  goods 
Fbrousson.  from  the  pressure  of  the  executions,  and  the  agreement  by 
the  creditors  who  came  in  imder  the  deed,  to  accept  a  part 
in  satisfaction  of  their  whole  debts,  and  release  him  from 
the  residue.  Any  bond  fide  consideration  is  sufficient  to 
give  validity  to  the  assignment — ^it  need  not  be  Bifidl  con- 
sideration: Doe  V.  Routledge  (a).  But,  further,  this  deed 
was  at  all  events  not  voluntary  within  the  meaning  of  the 
act,  being  made  under  the  pressure  of,  and  for  the  purpose 
of  obtaining  a  release  from,  several  executions,  and  at  the 
suggestion  of  an  execution  creditor.  The  cases  of  Amell  v. 
Bean  {b),  Doe  d.  Hoydell  v.  GiUett  (c),  and  Mogg  v.  Baker  (rf), 
have  fully  established  that  the  meaning  of  a  "  voluntary 
transfer  or  conveyance,^'  within  the  32nd  section,  is,  a  trans- 
fer or  conveyance  executed  spontaneously,  suo  motu,  by  the 
insolvent ;  and  that  if  it  originate  in  the  bon&  fide  request 
of  the  creditor,  that  is  sufficient,  without  circumstances 
of  actual  fear  or  pressure,  to  prevent  its  being  voluntary. 
The  recital  in  this  deed,  that  the  insolvent  ''had  pro- 
posed'' to  execute  it,  cannot  preclude  the  parties  from 
shewing  with  whom  the  proposal  originated.  It  is  no  more 
than  saying,  that  the  deed  being  prepared,  he  was  ready 
to  sign  it. 

Talfovrdy  Serjt.,  W.  J,  Alexander,  and  Bros,  in  support 
of  the  rule. — The  simple  question  here  is,  whether  there 
was  sufficient  evidence  to  shew  that  this  deed,  though  made 
bon&  fide,  was  a  voluntary  conveyance,  and  therefore  frtuid- 
ulent,  within  the  statute.  The  fact  that  at  the  time  of 
the  assignment  there  were  executions  in  the  house  of  the 
insolvent,  cannot  entitle  him  to  make  such  a  conveyance, 

{a)  Cowp  710.  (c)  2  C,  M.  &  R.  579. 

{h)  8  Ring.  87 ;   1  M.  &  Scott,  (rf)  4  M.  &  W.  348. 

151. 
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whereby  the  general  body  of  his  creditors  are  placed  in  an  Exch.  of  Pleat, 
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entirely  diflTerent  position.     The  policy  of  the  law  requires  ^ 

that  in  such  circumstances  the  disposition  of  his  property  Knioht 
shall  be  taken  out  of  the  hands  of  the  insolvent,  and  vested  Ferousson. 
in  those  in  which  the  law  places  it.  The  Insolvent  Debtors 
Act  was  not  passed  for  the  remedial  benefit  of  the  insol- 
vent alone,  without  an  equivalent  compensation  to  his 
creditors.  There  is  a  gfeat  difference  between  the  cir- 
cuitous equitable  process  of  distribution  among  the  credit- 
ors under  a  deed  of  this  nature,  and  the  summary  common 
law  process  of  distribution  under  the  Insolvent  Act.  Here 
the  insolvent  is  availing  himself  of  the  protection  of  the 
deed,  without  giving  his  creditors  a  corresponding  benefit. 
In  some  composition  deeds  there  is  a  provision,  that  if  the 
creditors  do  not  come  in  within  a  certain  time,  the  deed 
shall  be  inoperative ;  but  there  is  no  such  clause  in  this 
deed,  which  may  therefore  be  considered  as  a  fraudulent 
preference  of  those  creditors  who  do  sign  it  against  those 
who  do  not.  The  opinion  expressed  by  Lord  Abinger,  C.  B., 
and  Bollandy  B.,  in  Davies  v.  Acocks,  is  undoubtedly  ad- 
verse to  the  plaintiffs;  but  it  was  not  necessary  for  the 
decision  of  that  case,  and  Binns  v.  Towsey  appears  to  con- 
travene it.  Liitledale,  J.,  there  says,  "  The  word  '  credit- 
ors ^  [in  s.  32]  is  not  confined  to  the  case  where  a  part  only 
of  the  creditors  are  benefited,  but  extends  also  to  an  assign- 
ment for  the  benefit  of  all :  therefore,  by  the  enacting  part 
of  the  section,  the  deed  is  void."  In  ArneU  v.  Bean,  there 
clearly  was  a  new  consideration,  in  the  present  advance  of 
money  by  the  assignee  to  the  insolvent.  In  Doe  v.  Gillett 
and  Mogg  v.  Baker,  the  deed  was  executed  on  the  demand 
of  the  creditor ;  here,  according  to  the  recital,  it  was  pro- 
posed by  the  debtor  himself.  It  is  said  there  is  a  new 
consideration,  in  the  release  of  the  debts  by  the  creditors 
parties  to  it;  but  that  is  no  more  a  new  consideration 
than  a  receipt  in  full  from  one  creditor;  it  is  merely  the 
consequence  which  results  &om  the  discharge  so  made. — 


8M  CASES  IN  THE  EXCHEQUER^ 

jSmA.  of  PUoM,  They  referred  also  to  the  judgment  of  the  Court  in  Becke 
^  ^^^^    v.SmUhia). 
Knioht  Cur.  adv.  vult. 

9. 


Pbrousson. 


In  this  term,  judgment  wa«  deUvered  by 

Lord  Abinoer^  C.  B. — ^This  was  an  action  tried  before 
me  at  the  last  Summer  Assizes  at  Abingdon. 

The  insolvent^  John  Barrow^  kept  a  public-house  at 
Bracknell.  He  went  to  prison  on  the  24th  January,  1837, 
presented  his  petition  on  the  11th  of  March,  and  was  dis- 
charged on  the  20th  of  June.  The  plaintiffs  were  duly  ap- 
pointed his  assignees.  The  claim  of  the  plaintiffs  was  for 
a  sum  of  590/.,  as  it  was  said ;  but  this  was  supported  only 
upon  the  admission  of  an  account,  by  which  it  appeared 
that  the  defendant  had,  on  the  14th  of  April,  1837,  re- 
ceived, on  a  sale  of  BarroVs  goods,  the  sum  of  445/.  hs,  6d, ; 
but  it  was  said  that  he  was  chargeable  for  further  sums 
received  as  profit  in  the  trade  of  the  house  for  some  months 
before ;  and  it  was  agreed  that  if  the  plaintiffs  were  en- 
titled to  a  verdict,  the  amount  should  be  referred. 

The  defence  was,  that  the  defendant  and  a  lady  of  the 
name  of  Long  were  the  owners  of  the  goods,  under  an 
assignment  made  by  the  insolvent  on  the  8th  of  December, 
1836.  It  was  stated  by  Serjeant  Ludlow,  that  the  insol- 
vent had  several  executions  in  his  house,  which  had  been 
brought  in  between  the  middle  of  November  and  the  8th 
of  December,  under  which  his  goods  had  been  seized,  and 
were  then  in  the  hands  of  the  sheriff;  that  there  was  also 
rent  due  to  the  landlord,  and  taxes  to  the  Crown ;  and  that 
had  his  goods  been  sold  by  the  sheriff,  there  would  not 
have  been  sufficient  to  satisfy  the  creditors  who  had  their 
executions:  whereupon  it  was  suggested  by  the  defend- 
ants, one  of  whom  was  the  landlady,  and  the  other  one  of 

(c)  2  M.  &  W.  195. 
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the  principal  of  the  execution  creditors,  that,  if  Barrow  Exch,  of  puas, 
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would  assign  over  the  property  to  them,  for  the  benefit  of  '   ^ 

aU  the  creditors,  they  would  pay  oflf  the  execution  credit-  Knioht 
ors,  and  prevent  the  sale  of  the  goods,  to  a  great  loss,  by  Ferousson. 
the  sheriflF,  and  would  keep  on  the  public-house  till  the 
time  came  for  renewing  the  licenses,  when  the  whole  con- 
cern might  be  sold  together  to  some  advantage ;  that  this 
was  accordingly  done,  and  that  the  money  sought  to  be 
recovered  was  the  result  of  that  arrangement,  under  which 
the  defendant  and  his  co-assignee  had  actually  paid  the  exe- 
cution creditors,  and  saved  the  insolvent's  estate  from  im- 
mediate ruin.  To  prove  this  case,  the  learned  Seijeant 
commenced  by  putting  in  the  deed,  the  execution  of  which 
was  admitted.  Upon  the  deed  being  read,  it  appeared  on 
the  recital  that  the  assignment  was  proposed  by  Barrow. 
Upon  this,  Serjeant  Talfourd  objected  to  the  defendants^ 
proceeding  any  further.  He  said  that  the  deed  stating  the 
proposal  to  come  from  Barrow  not  only  proved  that  it  was 
a  voluntary  assignment,  but  that  it  estopped  the  defend- 
ants from  shewing  the  contrary :  therefore,  the  deed  being 
voluntary,  and  within  three  months  of  the  imprisonment 
of  Barrow,  was  fraudulent  and  void  within  the  32nd  section 
of  the  Insolvent  Debtors  Act.  I  was  of  opinion  that  the 
defendant  was  not  estopped,  by  the  recital  in  the  deed, 
from  shewing  the  real  facts  of  the  case,  but  saved  that 
point  for  Seijeant  Talfourd,  Upon  which,  Seijeant  Ludlow 
proceeded  to  call  Thomas  Goodchild,  a  sheriff's  officer, 
wha  proved  that  he  had  several  executions,  one  of  which 
was  at  the  suit  of  the  defendant  Fergusson  for  51/.  10«.  Sd., 
and  that  the  whole  amounted  to  256/.  128.  6d, ;  that  he 
was  in  the  possession  of  all  the  insolvent's  goods  till  the 
12th  of  December,  when  the  assignees,  that  is,  the  defend- 
ant and  the  landlady,  paid  him  the  full  amount,  which  was 
afterwards  paid  to  the  several  creditors,  some  of  whom, 
besides  Fergusson,  the  assignee,  had  signed  the  deed.   The 
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Steh.  of  PUas,  slieriflf 's  officer,  when  he  received  the  money  on  the  12th, 
^  ^  ^  had  notice  not  to  pay  it  over  to  the  parties.  At  this  part 
Kmioht  of  the  case,  I  intimated  my  opinion  to  Seijeant  Taffburd, 
PEROU880N.  that  I  did  not  think  the  jury,  as  the  case  then  stood,  could 
find  this  deed  fraudulent  under  the  clause  in  the  Insolvent 
Debtors  Act  he  had  referred  to,  as  the  circumstances 
spoke  for  themselves,  and  shewed  that  the  deed  was  a 
measure  submitted  to  by  him  in  order  to  prevent  the 
sale  of  his  goods,  which  was  otherwise  inevitable,  and  that 
there  could  not  be  a  greater  pressure  upon  a  man  than  the 
pressure  of  five  or  six  executions  in  his  house,  which,  if 
levied,  must  effect  his  immediate  ruin.  I  however  stated 
that  this  was  a  question  for  the  jury,  and  that,  if  the  Ser- 
jeant pleased,  the  case  should  go  on,  and  he  might  go  to 
the  jury  upon  it.  The  Serjeant  then  said,  that,  after  that 
intimation  of  my  opinion,  he  would  not  go  to  the  jury,  but 
would  rest  upon  his  first  objection. 

The  case  here  stopped,  and  the  jury,  by  my  direction, 
found  for  the  defendant. 

In  using  the  word  "  fraud "  in  my  note,  I  must  desire 
to  stiKte  that  it  was  used  with  reference  to  the  language  of 
the  statute,  and  that  it  meant,  in  that  sense,  no  more  than 
voluntariness.  It  is  true,  however,  that  I  expressed  my 
opinion  that  there  was  no  other  fraud,  and  that  the  deed 
was  meritorious  on  all  sides,  as  it  gave  to  the  other  credit- 
ors a  chance  of  some  surplus,  out  of  which  they  might  have 
a  dividend,  of  which  there  was  no  chance  if  the  goods  had 
been  sold  by  the  sheriff.  This  more  clearly  appears  frt>m 
the  account  put  in  evidence  by  the  plaintiff,  which  I  have 
since  desired  should  be  sent  to  me,  and  which  shews  that 
the  goods,  when  sold  on  the  13th  of  April  to  a  purchaser 
who  took  the  premises  on  a  valuation,  were  valued  only  at 
369/.  Now,  when  it  is  considered  that  the  executions 
amounted  to  256/.  12s.  9d.,  besides  the  taxes  and  the  rent, 
it  cannot  be  doubted  that  the  sale  by  the  sheriff  would 
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not  have  realized  the  amount  of  the  charges  then  on  the  Bxeh.  of  puat, 
goods.  J!^ 

I  am  also  of  opinion  that  this  deed  of  assignment  was  Knight 
upon  a  consideration  paid  by  the  defendant  and  his  co-  Ferqusson. 
assignee.  It  is  true^  it  is  not  mentioned  in  the  deed  that 
they  are  to  pay  the  sheriff,  but  it  is  manifest  that  they 
could  not  have  the  goods  without  paying  him,  and  that  it 
was  the  necessary  consequence  of  the  arrangement,  and 
plain  understanding  of  all  parties,  that  they  were  to  pay 
him.  Moreover,  the  defendant  Fergusson,  and  such  of  the 
execution  creditors  as  signed  the  deed,  as  well  as  the  land- 
lady, must  be  considered  as  waiving  their  fiill  rights,  and 
coming  in  pro  rat&  with  the  other  creditors.  In  either  of 
these  views,  they  gave  a  consideration  for  the  assignment. 
It  is  clear  that  the  defendant  might  have  taken  an  assign- 
ment from  the  sheriff  of  all  the  goods  seized,  upon  paying 
him  the  sum  of  256/.  12«.  9d.^  together  with  the  rent  and 
taxes  due.  It  could  not  have  maae  the  assignment  less 
valid,  if  he  had  made  a  declaration  of  trust  that  he  would 
hold  the  goods  for  the  benefit  of  all  such  creditors  as  chose 
to  come  in  pari  passu  for  dividends  on  their  debts,  after 
paying  himself  his  advances  to  the  sheriff.  Now,  what  is 
this  deed  but  the  same  transaction  in  substance,  in  another 
form? 

I  therefore  retain  my  opinion  that  the  deed  was  not 
voluntary,  and  therefore  not  fraudulent,  within  the  statute 
for  the  relief  of  insolvents ;  and  moreover,  that  it  was  a 
deed  for  a  valuable  consideration  paid  by  the  defendant 
and  his  co-assignee :  and  that  the  rule  should  be  dis- 
charged. 

The  rest  of  the  Court  expressed  their  concurrence,  and 
the  rule  was 

Discharged. 
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S*ch.  of  Pieatf 
1839. 


A  plea,  that 
before  and  at 
&Cf  the  de- 
fendant and 
all  his  ances- 
tors, whose 
heir  he  is, 
from  time 
whereof  the 
the  memory 
of  man  is  not 
to  the  con- 
trary, have 
had,  and  been 
used  and  ac- 
customed  to 
have,  and  of 
right  ought 
to  have  had, 
and  the  de- 
fendant still 
of  right  ought 
to  have,  for 
himself  and 
themselves, 


Welcome  v.  Upton. 

1 RESPASS  for  taking  and  seizing  the  cattle^  horses^  and 
cows  of  the  plaintiff^  then  depasturing  in  a  certain  dose, 
and  impounding  the  same  &c.  The  defendant,  in  his  first 
plea,  justified  under  a  demise  from  the  Rev.  J.  R.  P. 
Billingsley,  the  lord  of  the  manor,  and  claimed  the  sole 
and  several  pasturage  in  the  locus  in  quo  as  appurtenant 
to  the  manor. — The  second  plea  was  as  follows : — That, 
before  and  at  the  said  several  days  and  times  when  &c. 
in  the  declaration  mentioned,  the  said  Rev.  J.  R.  F.  Bil- 
lingsley,  and  all  his  ancestors,  whose  heir  he  is,  fix)m 
time  whereof  the  memory  of  man  is  not  to  the  contraiy, 
have  had,  and  have  been  used  and  accustomed  to  have, 
and  of  right  ought  to  have  had,  and  the  said  J.  R.  F.  Bil- 
lingsley  still  of  right  ought  to  have,  for  himself  and 
themselves,  the  sole  and  several  herbage  and  pasturage 
several  herbage  of  and  in  divcrs,  to  wit,  217a.  2r.  Sp,  of  the  said  open 
^nd"n  "**"     field,  called  Port  and  Guilton  Field,  in  the  said  declar- 

ation  mentioned,  in  gross,  for  all  manner  of  his  and  their 
cattle  to  feed  and  depasture  thereon,  from  the  4th  day  of 
September  in  each  and  every  year,  unto  the  5th  day  of 
April  next  following  the  same  respectively :  And  that 
before  the  said  several  days  and  times  when  &c.,  to  wit, 
on  the  1st  day  of  March,  A.  D.  1836,  the  said  Rev.  J.  R. 
F.  Billingsley  demised  to  him,  the  defendant,  a  certain 
other  messuage,  land,  and  premises,  with  the  appurtenances, 
situate  and  being  in  the  parish  of  Osing  aforesaid,  in 
the  county  aforesaid ;  to  hold  the  same  to  him,  the  de- 
stat^  &3*wiiL  f®i*^^^^^  ^  tenant  thereof  to  the  said  Rev.  J.  R.  F.  Bil- 

Ungsley  thenceforth  from  year  to  year,  for  so  long  a  time 
as  they  should  respectively  please;  and  also  the  said 
sole  and  several  herbage  and  pasturage  of  and  in  the  said 


divers,  to  wit, 
217  acres  &c 
of  a  certain 
open  field, 
called  &c., — 
was  held  to 
be  disproved 
by  shewing  a 
grant  to  the 
defendant's 
ancestor 
eighty-one 
years  before 
for  a  valuable 
consideration ; 
and  such  a 
plea  is  not 


4,  c.  71,  s.  1. 

A  claim  to 
a  profit  a 
prendre  in 
gross,  ought 
to  be  set  forth 

in  pleading,  under  the  sUt  2  &  3  Will.  4,  c.  71,  s.  1,  as  having  been  enjoyed  for  the  periods 
mentioned  in  that  section,  according  to  the  provisions  contained  in  the  5th  section  of  the  acL 
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217a.  2r.  3p.  of  the  said  last-mentioned  open  field,  called  Exeh.  of  puat, 
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Port  and  Guilton  Field,  for  all  maimer  of  his,  defendants,  ^      . 

cattle  to  feed  and  depasture  thereon,  from  the  4th  day  of  Wblcome 
September  in  each  and  every  year  of  his  said  tenancy,  Upton. 
nnto  the  5th  day  of  April  then  next  following  the  same  re- 
spectively :  by  virtue  of  which  said  demise,  the  defend- 
ant afterwards,  and  long  before  the  said  several  days  and 
times  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  said  messuage,  land,  and  premises,  with 
the  appurtenances,  and  became  and  was  possessed  thereof, 
and  of  the  said  sole  and  several  herbage  and  pasturage  of 
and  in  the  said  21 7a.  2r.  Sp.  of  the  said  open  field,  in  manner 
as  the  same  were  respectively  demised  to  him  as  aforesaid, 
and  so  remained  and  continued  thenceforth  until  and  at 
and  after  the  said  several  days  and  times  when  &c. :  And 
because  the  said  cattle  in  the  said  declaration  mentioned, 
at  the  said  several  days  and  times,  between  the  said  4th 
day  of  September,  in  the  year  in^the  declaration  men- 
tioned, and  the  5th  day  of  April  then  next  following, 
were  in  and  upon  divers  parts  of  the  said  217a.  2r.  3p.  of 
the  said  open  field,  wrongfully  treading  down  and  feeding 
and  depasturing  on  the  said  herbage  and  pasturage  thereof, 
and  doing  damage  there  to  the  defendant ;  he,  the  defend- 
ant, then  drove  the  same  cattle  from  and  off  the  said 
217a.  2r.  Sp.  of  the  said  open  field,  and  impounded  and 
kept  the  same  until  the  plaintiff  paid  the  sum  of  money 
in  the  said  declaration  in  that  behalf  mentioned,  to 
have  the  same  released  and  restored  to  him,  as  he  the 
defendant  lawfully  might  for  the  cause  aforesaid.  Verifi- 
cation. 

The  replication  to  the  second  plea  stated,  that  the  cattle, 
to  wit,  the  horses  and  cows  of  the  plaintiff  in  the  said 
declaration  mentioned,  at  the  said  times  when  &c.,  were 
seized  and  taken  by  the  defendant  in  and  upon  a  cer- 
tain part  of  the  said  open  field  in  the  declaration  men- 
tioned, and  of  217a.  2r.  Sp.  thereof  in  the  said  last  plea 
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Egek,  of  PUat,  mentioned,  that  is  to  say,  in  and  upon  a  certain  dose  (being 

1QQQ 

'  the  said  close  in  which  &c.)  abutting  on  the  east,  south, 
and  west  sides  thereof  respectively  on  land  then  in  the 
occupation  of  one  Charles  Ewens,  and  on  the  north  side 
thereof  partly  on  lands  then  in  the  occupation  of  one 
Charles  Parvin  Hogler,  and  partly  on  land  then  in  the 
occupation  of  the  said  Charles  Ewens :  And  the  plain- 
tiff further  saith,  that  the  defendant,  at  the  said  time  when 
&c.,  of  his  own  wrong  seized  and  took  the  said  cattle, 
then  being  and  depasturing  in  and  upon  the  said  part  of 
the  said  open  field,  and  of  the  said  217a.  2r.  3p.  thereof  in 
his  replication  mentioned,  and  drove  the  said  horses  and 
cows  from  and  off  the  said  part  of  the  said  open  field,  and 
impounded  them  and  kept  the  same  for  the  said  space  of 
time  in  the  said  declaration  mentioned,  in  manner  and  form 
as  therein  alleged ;  without  this,  that  the  said  J.  R.  F.  Bil- 
lingsley,  and  all  his  ancestors  whose  heir  he  is,  from  time 
whereof  the  memory 'of  man  is  not  to  the  contrary,  have 
had  and  have  been  used  and  accustomed  to  have,  and  of 
right  ought  to  have  had,  and  the  said  J.  R.  F.  Billingsley 
still  of  right  ought  to  have  for  himself  and  themselves,  the 
sole  and  several  herbage  and  pasturage  of  and  in  the  said 
part  of  the  said  open  field,  and  of  the  said  217a.  2r.  and  3/». 
thereof  in  this  replication  mentioned,  in  gross,  for  all  man- 
ner of  his  and  their  cattle  to  feed  and  depasture  thereon, 
from  the  4th  day  of  September  in  each  and  every  year, 
unto  the  5th  day  of  April  next  following  the  same  respec- 
tively, in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  last  plea  in  that  behalf  alleged :  con- 
cluding to  the  country. 

At  the  trial  before  Littledale,  J.,  at  the  last  Assizes  for 
the  county  of  Sussex,  the  defendant  gave  in  evidence  a  con- 
veyance of  the  right  of  pasturage,  in  the  year  1755,  from 
a  Mr.  Brereton  to  Samuel  Billingsley,  an  ancestor  of  the 
Mr.  Billingsley  mentioned  in  the  pleadings,  and  also  several 
mesne  conveyances  proving  Mr.  Billingsley^s  title.    Several 
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leases  were  also  produced^  under  which  the  different  parties  Ejtch.  of  PUaa, 

loon 

had  let  the  pasturage^  and  the  rents  received  for  the  same  *  ^ 

were  shewn  by  the  steward^s  accounts.  It  was  objected  Welcome 
on  the  part  of  the  plaintiff^  that  there  was  no  proof  of  the  Upton. 
immemorial  right  alleged  to  be  enjoyed  by  Mr.  Billingsley 
and  his  ancestors^  for  his  and  their  cattle  to  feed  and  depas- 
ture on  the  land^  and  that  such  personal  right  could  not  be 
assigned^  but  must  be  used  by  Mr.  Billingsley  alone.  A 
verdict  was  entered  for  the  plaintiff  on  the  first  issue^  and 
for  the  defendant  on  the  second  issue,  subject  to  the  opinion  * 

of  the  Court  above. 


Plait,  in  Easter  Term,  obtained  a  rule  to  shew  cause  why 
the  verdict  found  for  the  defendant  on  the  second  issue 
should  not  be  set  aside,  and  a  verdict  entered  for  the  plain- 
tiff thereon ;  or  why  the  plaintiff  should  not  be  at  liberty 
to  enter  judgment  for  the  plaintiff  non  obstante  veredicto 
on  the  second  issue. 

Dowling  and  Busby  now  shewed  cause. — ^The  verdict 
found  for  the  defendant  on  the  second  issue  was  correct,  as 
that  issue  was  proved.  This  was  not  a  claim  of  a  profit 
appendant  or  appurtenant  to  land,  but  the  claim  of  a 
profit  in  gross,  which  may  be  supported  either  by  prescrip- 
tion or  by  deed :  Com.  Dig.  Common,  (D) ;  Co.  lit.  122.  a. 
The  right  was  clearly  shewn  to  be  in  the  ancestor  of 
Mr.  Billingsley;  and,  though  it  was  shewn  to  have  had 
its  origin  by  the  deed  in  1755,  yet,  since  the  statute  2  &  8 
Will.  4,  c.  71,  s.  1,  a  right  of  common  or  other  profit  arising 
out  of  land,  which  shall  have  been  enjoyed  by  the  person 
claiming  right  thereto  without  interruption  for  thirty 
years,  cannot  be  defeated  by  shewing  that  such  profit  or 
benefit  was  first  enjoyed  at  any  time  prior  to  such  period 
within  legal  memory.  [Parke,  B. — K  you  rely  upon  that 
statute,  you  ought  to  have  pleaded  it.  This  plea  claims  the 
right  immemorially,   and  that  is  disproved.]     The  first 
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Exeh,  of  Pleat,  section  of  that  act  requires  no  alteration  in  the  mode  of 

loon 

ioo:f.  pleading ;  and  the  5th  section,  which  does  so,  does  not 
apply  to  the  present  case.  The  words  of  the  latter  section 
expressly  mention  the  form  of  the  plea :  "  That  in  all 
pleadings  to  actions  of  trespass,  and  in  all  other  pleadings 
wherein,  before  the  passing  of  this  act,  it  would  have  been 
necessary  to  allege  the  right  to  have  existed  from  time  im- 
memorial, it  shall  be  sufficient  to  allege  the  enjoyment 
thereof,  as  of  right,  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed,  for  and  during  such 
of  the  periods  mentioned  in  this  act  as  may  be  applicable 
to  the  case,  and  without  claiming  in  the  name  or  right  oi 
the  owner  of  the  fee,  as  is  now  usually  done/'  That  sec- 
tion, appears  to  be  confined  to  a  claim  appendant  or  appur- 
tenant. This  plea  could  not  have  been  very  well  framed 
otherwise  than  it  is,  since  a  person  claiming  a  right  in  gross 
is  obliged  to  prescribe  in  himself  and  his  ancestors.  In 
Littleton,  s.  183,  it  is  said,  *'  that  such  things  which  can- 
not be  granted  nor  aliened  without  deed  or  fine,  a  man 
which  will  have  such  things  by  prescription  cannot  other- 
wise prescribe  but  in  him  and  in  his  ancestors  whose  heir 
he  is,  and  not  by  these  words,  '  in  him  and  them  whose 
estate  lie  hath,'  for  that  he  cannot  have  their  estate 
without  deed  or  other  writing,  the  which  ought  to  be 
shewed  to  the  Court  if  he  will  take  any  advantage  of  it.'' 
And  Lord  Coke,  in  his  Commentary  on  the  184th  sec- 
tion (a),  in  speaking  of  the  difierent  kinds  of  common  cl 
pasture,  says :  "  The  last  is  common  in  gross,  which  is  so 
called  here ;  it  appertaineth  to  no  land,  and  must  be  by 
writing  or  prescription."  But  it  is  submitted  that  the 
conveyance  of  1755  did  not  shew  a  right  inconsistent  with 
the  right  claimed  by  the  plea.  In  Addmgton  v.  Clode  (i),  it 
was  held  that  an  ancient  grant,  without  date,  does  not 
necessarily  destroy  a  prescriptive  right,  for  that  it  might 
be  either  prior  to  the  time  of  memory,  or  in  confirmatioii 

(a)  Co.  Litt.  122.  a.  {h)  2  W.  BU.  989. 
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of  such  prescriptiye  rights  which  is  matter  to  be  left  to  the  Rtck.  of  Phat, 
jury ;  and  here  they  have  found  in  favour  of  the  defendant.     ^  ^^'  ^ 
[Parke,3. — ^That  question  was  not  left  to  them;  neither     Wblcomb 
did  you  desire  it.    Alderson,  B. — In  the  case  you  cite,  it       Uftok. 
was  possible  that  it  might  have  been  antecedent  to  the 
time  of  legal  memory,  but  here  it  is  clearly  not  so.] 

Piatt  J  contra,  was  stopped  by  the  Court. 

Parke,  B. — I  am  of  opinion  that  the  rule  must  be  abso- 
lute to  enter  a  verdict  for  the  plaintiff,  unless  application 
be  made  to  amend  on  payment  of  costs.  The  defendant 
ought  to  have  pleaded  this  right  in  a  different  mode.  It 
has  been  urged  in  argument  that  this  is  not,  strictly  speak- 
ing, a  claim  of  a  profit  a  prendre,  but  an  interest  in  the 
land  itself;  if  that  view  is  correct,  the  case  would  not  fall 
within  the  2  &  8  Will.  4,  c.  71.  But  whether  that  be  so  or 
not,  there  is  no  question  that  the  plea  is  not  proved ;  it 
claims  an  immemorial  right  in  Billingsley,  but  the  evidence 
at  the  trial  was  of  a  conveyance  in  1755  from  Brereton  to  an 
ancestor  of  Billingsley.  It  is  idle  to  suppose  that  the  con- 
veyance was  a  confirmation  of  any  existing  right,  for  it 
appears  to  be  a  purchase,  for  which  a  large  sum  of  money 
was  given.  Independently  of  the  late  act,  the  plea  should 
have  alleged  the  right  in  Brereton  and  his  ancestors  from 
time  immemorial,  and  that  he,  in  1755,  conveyed  to  Bil- 
lingsley's  ancestors,  and  so  have  deduced  the  title  to  Bil- 
lingsley. If  then  this  case  be  not  within  the  late  act,  the  plea 
is  not  made  out.  The  only  question  upon  which  there  seems 
to  be  any  doubt  is  this :  whether,  supposing  it  to  be  a  profit 
to  be  taken  out  of  the  land,  the  defendant  can  plead  in  the 
old  form,  claiming  the  right  from  time  immemorial;  because 
the  first  section  of  the  2  &  8  Will.  4,  c.  71,  prevents  such 
right,  when  enjoyed  for  thirty  years,  from  being  defeated 
by  shewing  that  it  first  existed  prior  to  that  time.  I  think, 
however,  that  under  this  section  the  proper  mode  is  to 
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ea#,  plead  the  enjoyment  of  the  right  lEbr  the  periods  therein 
^     mentioned.    It  is  true  that  the  5th  section  does  not  appear 
ME     to  be  worded  so  as  to  embrace  the  present  case^  and  Lord 
N.        Tenterden,  who  framed  the  statute^  seems  to  have  drawn 
that  section  under  the  idea  that  a  profit  a  prendre  could 
not  be  claimed  except  as  appendant  or  appurtenant.    I 
think,  however,  that,  by  the  general  rules  of  law,  the  claim 
ought  to  be  pleaded  according  to  the  fact.     I  am  not  sure 
that  by  putting   a  liberal  construction  on  the  5th  sec- 
tion, it  might  not  be  made  to  include  the  present  case;  ^ 
but,  assuming  that  Lord  Tmterden  has  by  mistake  omitted^ 
to  consider  this  particular  case,  that  is  no  reason  why  th^^ 
established  rules  of  pleading  should  be  departed  firom. 
appears  to  me,  however,  that  the  first  section  of  the  2  & 
Will.  4,  c.  71,  has  no  bearing  on  the  present  case.    The  o 
jection  is  not  that  the  right  first  began  to  exist  within  € 
time  of  legal  memory,  but  that  there  is  a  misdescriptioa  of 
the  right  in  the  plea.     The  jury  might  be  warranted  in 
coming  to  the  conclusion  that  Brereton  had  the  right,  and 
transferred  it  to  Billingsley ;  then  the  evidence  shews,  not 
that  the  right  was  not  immemorial,  but  only  that  it  did 
not  exist  in  Billingsley  but  in  Brereton,  and  was  tran- 
ferred  by  him.     That  being  so,  it  ought  to  have  been  » 
pleaded. 

Alderson,  B. — I  also  think   that  a  verdict  should  be 
entered  for  the  plaintiff  unless  the  plea  is  amended.    Tb^ 
defendant  has  failed  to  make  out  the  prescription  he  luf 
pleaded.     I  also  tliink  this  case  does  not  fall  within  tl 
2  &  3  Win.  4,  c.  71,  s.  1,  for  the  reasons  given  by  t 
Brother  Parke. 

Leave  to  amend  the  plea  on  payment  of  costs,  othei 

Rule  absolute  to  enter  a  verdict  f 
plaintiff. 
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Bxch,   of  Pleas, 
1839. 

DixoN  V,  Sadler. 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  of  Toadeciamdon 
January,  1838,  on  the  ship  John  Cook,  and  cargo,  at  and  fo^rsix'nionths^ 
from  the  17th  of  January,  1838,  until  the  17th  of  July,  stating  a  loss  by 

'^'  '  ,  .  perils  of  the 

1838,  at  noon,  in  port  and  at  sea,  at  all  times  and  in  all  sea,  the  defend- 

places,  being  for  the  space  of  six  calendar  months.     The  that,  though 

declaration  averred  the  loss  of  the  ship  to  have  taken  place  [os^t  bv*^erii"f 

on  the   19th  of  May,  1838,  by  perils  of  the  sea.     The  the  sea,  yet 

that  such  loss 

defendant  pleaded,  first,  that  the  vessel  was  not  lost  by  was  occasioned 
perils  of  the  sea ;  secondly,  the  following  special  plea : —  wrongftiif negii. 
"  That,  though  true  it  is  that  the  said  vessel  was  by  the  8*"^»  ^"**  T* , 

'  o  rf  proper  conduct 

perils  of  the  sea  wrecked,  broken,  damaged,  and  injured,  (the  same  not 

being  barra- 

and  became  and  was  wholly  lost  to  the  plaintiffs,  for  plea  trous)  of  the 

nevertheless  the  defendant  says,  that  the  said  wrecking,  m^iner*"of  the 

breaking,  damaging,  and  injuring  the  said  vessel,  and  the  ?**^P'  **y  ^*^Jj"^" 

loss  of  the  same  by  tlie  perils  of  the  sea  as  in  the  said  first  negligently,  and 

imnrnnorlv  /kii^ 

cou^t  ^mentioned,   was  occasioned  wholly  by  the  wilful,  not  barra- 
wrongful,  negligent,  and  improper  conduct  [the  same  not  Jng^overboarr" 
being  barratrous  («)1  of  the  master  and  mariners  of  the  said  «<>  "«ch  of  the 

,  ^        .  .  .  .  .  ballast  that  the 

ship,  whilst  the  said  ship  was  at  sea  as  in  the  said  first  count  vessel  became 

mentioned,  and  before  the  same  was  wrecked,  broken,  da-  and  was  lost  by 

maged,  injured,  or  lost  as  therein  mentioned,  to  wit,  on  the  J^g  "^J^hk?* 

19th  of  May,  1838,  by  wilfully,  wrongfully,  negligently,  otherwise  she 

would  have 

and  improperly  [but  not  barratrously]  throwing  overboard  encountered 
so  much  of  the  ballast  of  the  said  ship,  that  by  means  The  jury  hav- 
thereof  she  then  became  and  was  top-heavy,  crank,  unfit  to  J."^^*  V^  ^®  *!J*J» 
carry  sail,  and  wholly  unseaworthy,  and  unfit  and  unable  for  the  defend- 
to  endure  and  encounter  the  perils  of  the  sea  which  she  writer,  on  this 

issue : — Held, 
on  a  motion  for 
judgment  non  obstante  veredicto,  that  the  plea  was  bad,  and  that  the  underwriters  were  liable 
for  the  consequences  of  the  wilful  but  not  barratrous  act  of  the  master  and  crew,  in  rendering  the 
Tessel  unseaworthy  before  the  end  of  the  voyage,  by  throwing  overboard  a  part  of  the  ballast 


(«)  The   words  within  hracketa      the  argument,  at  the  suggestion  of 
were  inserted  in   the  plea  during      the  Court 
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Etch,  of  Pitoi,  might  and  would  otherwise  have  been  able  to  have  safelj 
^°^'  .  encountered  and  endured,  and  by  means  and  in  oonse- 
quence  of  the  said  wilful,  wrongfiil,  negligent,  and  impro- 
per [but  not  barratrous]  conduct  of  the  said  master  and 
mariners,  the  said  ship  became  and  was  ¥nrecked,  hroken, 
damaged,  injured,  and  lost  by  perils  of  the  sea,  which  perib, 
but  for  the  said  conduct  of  the  said  master  and  marinen^ 
she  could  and  would  have  safely  encountered  and  overcome 
without  being  so  wrecked,  broken,  damaged,  injured,  and 
lost  as  in  the  said  first  count  is  mentioned. — ^Verification. 

There  were  other  pleas,  but  the  question  turned  alone 
on  the  issue  raised  by  the  second  plea.  The  plainti£F  re- 
plied to  it,  "  that  the  said  wrecking,  breaking,  damaging, 
injuring  the  said  vessel,  or  the  loss  of  the  same  by  the  perils 
of  the  sea  as  in  the  first  count  mentioned,  was  not  so  occa- 
sioned by  such  conduct  of  the  master  or  mariners  of  the 
said  ship,  in  manner  and  form  as  in  the  said  plea  is  al- 
leged," &c. 

At  the  trial  before  Parke,  B.,  at  the  last  Spring  Assises 
for  Northumberland,  it  appeared  that  the  plaintiff  was  a 
ship-owner  residing  at  Sunderland,  and  was  the  owner  of 
the  John  Cook,  and  had  eficcted  the  policy  in  question  with 
the  defendant,  an  underwriter  at  Lloyd's.  The  vessel  left 
Rotterdam  for  Sunderland  properly  ballasted  and  equipped 
on  the  15th  of  May,  and  arrived  on  the  19th  of  May  op- 
posite a  point  called  Seaham,  which  was  about  four  miles 
from  the  port  of  Sunderland.  On  arriving  there,  and  having 
a  pilot  on  board,  the  master  commenced  heaving  part  of 
his  ballast  overboard,  as  was  proved  to  be  usual  on  sudi 
occasions.  Whilst  this  was  going  on,  the  vessel  drifted  to  the 
northward,  and  a  strong  squall  coming  on  from  the  south- 
east, the  ship  was  upset  on  her  broad-side,  and  her  masts  lay 
on  the  water.  Every  endeavour  was  made  to  right  her,  but 
in  vain.  She  afterwards  sunk  ofi^  Byhope,  drifted  on  shore, 
and  became  a  total  wreck.  If  the  crew  had  not  removed  the 
ballast,  the  ship  would  most  likely  have  stood  the  squalL 
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It  was  objected  at  tlie  trial,  that  this  was  not  a  risk  which  Exeh.  of  PUat, 
the  underwriters  had  undertaken  to  indemnify  against. 
The  learned  Judge  was  of  opinion  that  the  word  "  wilful*' 
in  the  plea  meant  that  the  ballast  was  knowingly  thrown 
overboard,  and  in  a  negligent  maimer,  but  said  he  would 
reserve  that  question  for  the  opinion  of  the  Court.  And 
his  lordship  left  two  questions  to  the  jury :  first,  was  it 
negligent  conduct  to  throw  the  ballast  overboard  before 
arriving  in  harbour?  secondly,  did  they  think  the  master 
exercised  a  reasonable  discretion  in  throwing  overboard  ? 
They  found,  as  to  the  first  cj^uestion,  that  they  did  think  it 
negligent  generally  to  throw  over  the  ballast;  secondly, 
that  the  master  did  right,  supposing  the  practice  itself 
authorized  him.  A  verdict  was  thereupon  entered  for  the 
defendant  on  the  second  issue,  the  learned  Judge  giving 
the  plaintiff  liberty  to  move  to  enter  a  verdict  on  that 
issue,  if  the  Court  should  be  of  opinion  that  his  construc- 
tion of  the  meaning  of  the  word  "  wilful,'*  as  used  in  the 
plea,  was  incorrect. 

Alexander  having,  in  Easter  Term  last,  obtained  a  rule 
to  enter  a  verdict  accordingly,  or  for  judgment  non  obstante 
veredicto, 

Cresswell  and  S.  Temple  shewed  cause. — ^The  second  plea 
is  a  good  answer  to  the  action,  as  shewing  that  the  vessel 
was  rendered  unseaworthy  by  the  act  of  the  master  and 
crew.  It  must  be  admitted  that  there  have  been  cases 
which  shew,  that,  where  a  vessel  sails  in  a  seaworthy 
state,  but  becomes  unseaworthy  afterwards,  the  policy 
attaches,  and  the  insurers  are  liable ;  but  that  law  only  ap- 
plies to  particular  voyages,  not  to  the  case  of  a  time  policy 
like  the  present.  It  could  not  apply  to  a  case  where  the 
master  might  set  sail  again  without  proper  hands  or  bal- 
last. No  office  would  insure  if  that  were  the  law.  The 
owner  must  not  cause  the  vessel  to  be  put  out  of  repair. 
[3fatife,  B. — What  the  assured  undertakes  is,  that  the 
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jbr*.  of  Pietu.  yessel  shall  be  seaworthy  at  the  coinmencenient  of  the 

1839 

voyage.]     The  case  of  Law  v.  HolHngsworth  {a)  decides 

that  it  is  not  enough  that  a  ship  sails  on  a  voyage  in  a  sea- 
worthy state  for  that  voyage ;  she  must  continue  so.  There^ 
the  pilot  was  dismissed  in  the  port  of  London,  and  the 
vessel,  after  entering  it,  was  lost  in  the  Thames ;  and  it  was 
held  that  the  plaintiff  could  not  recover  against  the  under- 
writer. On  the  same  principle,  the  assured  is  prohibited 
from  doing  any  act  that  may  do  harm  to  the  vessel, 
and  render  her  unseaworthy.  Suppose  a  fresh  supply  of 
anchors  and  cables  were  not  obtained,  in  order  to  make  up 
for  articles  of  that  description  worn  out,  would  the  under- 
writers be  liable  ?  In  Phillips  v.  Headlam  (A),  where  the 
underwriters  were  held  liable,  the  captain  had  made  a 
signal  for  a  pilot,  and  used  due  diligence  to  get  one.  That 
was  not  a  case  where  the  loss  arose  from  the  negligence  of 
the  master.  Clifford  v.  Hunter  (c)  shews  that  the  owners 
are  bound  to  equip  the  ship  with  every  thing  necessary  for 
the  voyage ;  and  the  ship  having  sailed  in  a  seaworthy  con- 
dition, they  are  bound  to  keep  her  so.  In  PhiUips  v. 
Headlam,  Parke,  J.,  says — ''  The  assured  is  bound  to  have 
the  vessel  seaworthy  at  the  commencement  of  the  risk. 
He  is  bound,  therefore,  to  have  a  sufficient  crew,  and  a 
master  of  competent  skill  and  ability  to  navigate  her,  at 
the  commencement  of  the  voyage ;  and  if  she  sail  frx)m  a 
port  where  there  is  an  establishment  of  pilots,  and  the 
nature  of  the  navigation  requires  one,  the  master  must 
take  a  pilot  on  board.  So,  if,  in  the  course  of  her  voyage, 
the  master  arrive  in  a  port  or  place  where  a  pilot  is  neces- 
sary, and  take  one  on  board,  he  ought  not  to  dismiss  him 
before  the  necessity  has  ceased."  Lord  Kenyan,  C.  J.,  says, 
in  Law  v.  HoUingsworth,  "  The  assured  cannot  recover  on 
a  policy  of  insurance,  unless  they  equip  the  ship  with  every 

(a)  7  T.  R.  160.        (6)  2  B.  &  Adol.  380.        (c)  Moo.  &  M.  103. 
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thing  necessary  to  her  navigation  during  the  voyage ;  the  Erch.  of  puiut 
ship  herself  must  be  seaworthy,  she  must  have  a  suflBcient 
crew,  and  a  captain  and  pilot  of  competent  skill.  I  do  not 
feel  that  I  am  bound  in  this  case  to  decide  whether  or  not 
it  be  necessary  that  there  should  be  on  board  the  vessel  a 
pilot,  qualified  according  to  the  act  of  Parliament  referred 
to.^'  This  was  not  mere  negligence;  it  was  an  act  pro- 
ceeding from  the  volition  of  the  captain.  In  Busk  v.  Royal 
ExcMnge  Company  [a),  the  underwriters  were  held  liable 
for  a  loss  by  fire  occasioned  by  the  negligence  of  the  master 
and  mariners.  As  far  as  the  master  was  concerned,  the 
ship  there  was  seaworthy ;  it  was  a  case  of  mere  negligence 
by  absenting  himself  from  the  ship  for  a  few  hours.  The 
throwing  over  the  ballast  is  not  a  risk  incident  to  a  marine 
adventure.  This  was  not  a  mere  want  of  skill,  but  a  vo- 
luntary proceeding  on  the  part  of  the  master,  to  avoid  the 
inconvenience  of  sending  out  the  ballast  in  a  lighter.  It 
is  admitted  that  mere  negligence  might  not  discharge  the 
underwriters ;  but  this  was  done  from  volition  on  the  part 
of  the  captain;  a  deliberate  exercise  of  his  own  wiU, 
whereby  a  loss  was  occasioned.  The  word  "  wilftd ''  does 
not  necessarily  mean  barratrous.  A  barratrous  throwing 
overboard  means  a  throwing  overboard  with  a  particular 
object  in  view.  [Parke,  B. — The  rule  is,  that  a  loss  by 
barratry  must  be  so  described.]  Yes ;  if  the  parties  mean 
to  charge  barratry,  they  must  so  plead  it.  [It  was  then 
suggested  by  the  Court,  that,  in  order  to  avoid  this  diffi- 
culty, it  would  be  well  to  insert  in  the  plea  the  words  ''  not 
barratrous,*'  which  was  accordingly  done  (4).]  They  fur- 
ther cited  Hollingsworth  v.  Brodrick  {c), — There  is  an  im- 
plied contract  to  keep  the  ship  in  a  seaworthy  state,  which 
extends  to  every  portion  of  the  voyage. 

(fl)  2  B.  &  Aid.  73.  (6)  See  ante,  p.  405. 

(c)  7  Ad.  &  E.  40  ;  2  N.  &  P.  608. 
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Sich,  y  PUat,      Alexander  and  W.  H.  Watson,  contra. — ^The  question  ia^ 

whether  this  plea  is  a  good  answer  to  the  action^  and 
whether  the  underwriters  are  discharged  in  consequence 
of  the  negligence  of  the  master  and  crew.  It  ia  sub- 
mitted that  they  are  not,  but  that  they  remain  liable  not- 
withstanding. There  is  no  distinction  by  reason  of  this 
being  a  time  policy,  and  not  a  policy  on  a  particular  voy- 
age. Had  it  been  a  voyage  policy,  the  owner  would  clearly 
be  entitied  to  recover,  and  would  not  be  affected  by  the 
conduct  of  the  master  and  crew;  and  there  can  be  no 
distinction  in  principle  between  the  one  case  and  the  other. 
The  cases  establish  distinctly  that  the  owner  is  not  pre- 
judiced by  the  conduct  of  the  captain  and  crew.  In  BuMk 
V.  Bjoyal  Exchange  Assurance  Company,  where,  in  an  action 
on  a  policy  on  ship,  by  which,  amongst  other  risks,  the  un- 
derwriters insured  against  fires  and  barratry  of  the  master 
and  crew,  they  were  held  liable  for  a  loss  by  fire  occasioned 
by  the  negligence  of  the  master  and  mariners ;  and  it  was 
also  held,  that,  where  the  assured  had  once  provided  a  suffi- 
cient crew,  the  negligent  absence  of  all  the  crew  at  the  time 
of  the  loss  was  no  breach  of  the  implied  warranty  that  the 
ship  should  be  properly  manned.  That  case  is  identical  with 
the  present,  the  only  difference  being  that  the  one  was  n^- 
ligence  in  not  taking  proper  care  of  the  fire,  the  other  mis- 
conduct in  throwing  over  the  ballast.  That  decision  was 
much  relied  on  in  Walker  v.  Maitland  (i),  where  it  was  held 
that  the  underwriters  on  a  policy  of  insurance  are  liable 
for  a  loss  arising  immediately  from  a  peril  of  the  sea,  but 
remotely  irora  the  negligence  of  the  master  and  mariners. 
There  Abbott,  C.  J.,  says  :  ^^  I  cannot  distinguish  this  case 
from  that  otBusky.  The  Royal  Exchange  Assurance  Company: 
there  the  immediate  cause  of  the  loss  was  fire  produced  by 
the  negligence  of  one  of  the  crew :  yet  the  underwriters 
were  held  to  be  liable.     Here  the  winds  and  waves  caused 

(a)  5B.  &Ald.l71. 
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the  loss,  but  they  would  not  have  produced  that  effect  Exeh,  of  puat, 
unless  there  had  been  neglect  on  the  part  of  the  crew/' 
And  Holroyd,  J.,  says :  "  The  underwriters  engage  to  be 
responsible  for  the  barratry  of  the  master ;  they  therefore 
engage  to  be  responsible  for  the  highest  species  of  miscon- 
duct. This  case  cannot  be  put  on  the  ground  of  the  breach 
of  the  implied  warranty  to  provide  a  master  and  crew  of 
competent  skill.  It  is  sufficient  if  the  owners  provide  a 
master  and  crew  generally  competent;  there  is  no  implied 
warranty  that  such  a  crew  shall  not  be  guilty  of  negli- 
gence.^'  So,  in  Bishop  v.  Peniland  (a),  where  the  vessel 
was  stranded  through  having  an  insufficient  rope,  it  was 
held  that  the  underwriters  were  Uable,  although  the  strand- 
ing was  occasioned  remotely  through  the  negligence  of  the 
crew,  in  not  providing  a  rope  of  sufficient  strength  to  fasten 
the  vessel  to  the  shore.  Fletcher  v.  Inglis  [b),  which  was 
the  case  of  a  time  policy,  was  cited,  but  no  such  dis- 
tinction was  attempted  to  be  taken  as  in  the  present  case. 
Holroyd,  J.,  there  says :  '^  It  seems  to  me  that  in  this  case 
there  was  a  stranding  within  the  meaning  of  the  policy. 
It  is  clearly  established  that  if  there  be  an  actual  strand- 
ing, although  it  arise  from  the  negligence  of  the  master 
and  crew,  the  underwriters  are  liable.^'  So  in  Shore  v. 
BentaU,  cited  in  a  note  to  Holdsworth  v.  Wise  (c),  Lord 
Tenterden  said :  ^'  We  are  all  of  opinion  that  underwriters 
are  responsible  for  the  misconduct  or  negligence  of  the 
captain  and  crew;  but  the  owner,  as  a  condition  precedent, 
is  bound  to  provide  a  crew  of  competent  skill.''  The  case  of 
Law  V.  HolUngsworth  has  been  relied  upon,  but  that  stands 
on  a  different  footing  ftoia  the  present  case.  It  is  an  im- 
plied condition  that  the  owner  shall  have  a  pilot  on  board 
whenever  necessary,  the  same  as  a  competent  captain  and 
crew.  It  is  very  doubtful  on  what  ground  the  judgment 
in  that  case  proceeded.  In  Btuk  v.  The  Royal  Exchange 
Assurance  Company,  it  was  put  by  counsel  that  it  proceeded 

(a)  7  B.  &  C.  219;  1  Man.  &  R.  49.  (6)  2  B.  &  Aid.  315. 

(c)  7  a  &  Cr.  798 ;  1  Man.  &  R.  11. 
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Ktch,  of  Pleat,  OH  the  gTOund  that  the  ship  had  not  on  board  the  pilot  re* 
^°^'  qnired  by  the  Pilot  Act ;  and  that  view  is  adopted  by  Bay- 
ley,  J, ,  in  giving  his  judgment  in  that  case  (a) :  it  is  so  treated 
also  in  Abbott  on  Shipping,  148,  and  by  Lord  Tenterden 
and  Parke,  J.,  in  giving  judgment  in  Phillips  v.  Headlam. 
Hollingworth  v.  Brodrick  [b)  does  not  apply.  [Alderson,  B. — 
That  was  a  case  where  the  unseaworthiness  was  not  known 
to  the  party ;  how  can  that  apply  to  a  case  where  it  is  the 
act  of  the  party  knowing  and  wilfully  doing  the  act ;  even 
though  the  word  wilful  is  now  to  be  taken  in  an  innocent 
sense  ?]  In  that  case,  however,  the  Court  disclaimed  any 
distinction  between  a  time  policy  and  any  other.  In  Eden  v. 
Parkinson  (c),  Lord  Mansfield  says:  ''By  an  implied  warranty 
every  ship  insured  must  be  tight,  staunch,  and  strong,  but 
it  is  sufficient  if  she  is  so  at  the  time  of  sailing.  She  may 
cease  to  be  so  in  twenty-four  hours  after  her  departure, 
and  yet  the  underwriters  will  continue  liable.^'  Bermon  v* 
Woodbridge{d)  is  to  the  same  effect.  In  Park  on  Insur- 
ance, 99,  it  is  said,  *'  In  the  construction  of  policies  of  in- 
surance for  time,  which  are  very  frequent,  the  same  liber- 
ality, equity,  and  good  sense  have  always  prevailed,  as 
in  all  other  insurances.*'  Hacks  v.  Thornton  [e)  is  another 
authority  that  there  is  no  distinction  between  a  time  and 
a  voyage  policy.  It  is  sufficient  in  either  case  that  the 
ship  shall  be  seaworthy  at  the  commencement  of  the  voy- 
age. [Alderson,  B. — ^What  do  you  call  the  commencement 
of  the  voyage — sailing  from  the  port  ?]  Yes — sailing  firom 
the  port.  It  was  so  held  in  Graham  v.  E arras  (/).  A  ship 
may  be  seaworthy  for  the  harbour  and  not  for  the  voyage. 
The  ballasting  being  a  matter  in  the  conduct  of  the  master, 
it  is  within  his  discretion ;  and  the  underwriters  are  not 
discharged  by  the  manner  in  which  he  may  exercise  it. 

Cur.  adv.  vult. 

(a)  P.  83.  {d)  Ibid.  780. 

(6)  7  Ad.  &  Ell.  40 ;  2  Nev.  &  {e)  Holt's  N.  P.  C.  30. 

P.  608.  (/)  5  B.  &  Adol.  1011;  2  N.  & 

(e)  Dougl.732.  M.125. 
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The  judgment  of  the  Court  was  now  delivered  by  ^^c*-  of  Pha^. 

1839. 

Parke^  B. — ^In  this  ease  the  defendant,  to  a  declaration 
upon  a  time  policy  for  six  months,  stating  a  loss  by  perils 
of  the  seas,  pleaded  three  pleas,  on  each  of  which  issue  was 
joined.  On  the  first  and  third,  the  verdict  was  foimd  for 
the  plaintiff ;  on  the  second,  for  the  defendant.  This  plea 
stated,  '^  that,  though  the  vessel  was  lost  by  perils  of  the 
sea,  yet  that  such  loss  was  occasioned  whoUy  by  the  wil- 
ful, wrongful,  negligent,  and  improper  conduct  of  the 
master  and  mariners  of  the  ship,  by  wilfully,  wrongfully, 
negligently,  and  improperly  throwing  overboard  so  much 
of  the  ballast,  that  the  vessel  became  unseaworthy,  and 
was  lost  by  perils  of  the  sea,  which  otherwise  she  would 
have  safely  encountered  and  overcome/'  On  a  motion  for 
judgment  non  obstante  veredicto,  it  occurred  to  the  Court 
to  be  questionable  whether  the  plea  was  not  at  all  events 
bad,  inasmuch  as  the  terms  of  it  did  not  exclude  the  case 
of  a  loss  by  barratry,  for  which  the  underwriters  would  be 
clearly  liable,  and  that  on  this  declaration;  and,  as  the  fact 
certainly  was,  that  the  crew  were  not  guilty  of  barratry,  it 
was  very  properly  agreed  that  the  plea  should  be  amended 
by  inserting  the  words,  *'  but  not  barratrously,''  after  the 
words,  "  negligently  and  improperly/'  And  the  plea,  there- 
fore, in  its  present  shape,  raises  the  question,  whether  the 
underwriters  are  liable  for  the  wilful  but  not  barratrous 
act  of  the  master  and  crew,  in  rendering  the  vessel  unsea- 
worthy before  the  end  of  the  voyage,  by  casting  overboard 
a  part  of  the  ballast.  The  case  was  very  fully  and  ably 
argued,  during  the  course  of  the  last  and  present  term, 
before  my  Brothers  Aklerson,  Gumey,  Maule,  and  myself. 
We  have  considered  it,  and  are  of  opinion  that  the  plea  is 
bad  in  substance,  and  that  the  plaintiff  is  entitled  to  judg- 
ment, notwithstanding  the  verdict.  The  question  depends 
altogether  upon  the  nature  of  the  implied  warranty  as  to 
seaworthiness,  or  mode  of  navigation,  between  the  assured 
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ExeiL  of  Pleat,  and  the  underwriter^  on  a  time  policy.    In  the  case  of  an 

insurance  for  a  certain  Toyage^  it  is  clearly  established  that 
there  is  an  implied  warranty  that  the  vessel  shall  be  sea- 
worthy^ by  which  it  is  meant  that  she  shall  be  in  a  fit  state 
as  to  repairs,  equipment,  and  crew,  and  in  all  other  re- 
spects, to  encounter  the  ordinary  perils  of  the  voyage 
insured,  at  the  time  of  sailing  upon  it.  If  the  assurance 
attaches  before  the  voyage  commences,  it  is  enough  that 
the  state  of  the  ship  be  commensurate  to  the  then  risk  (a) ; 
and,  if  the  voyage  be  such  as  to  require  a  different  comple- 
ment of  men,  or  state  of  equipment,  in  different  parts  of  it, 
as,  if  it  were  a  voyage  down  a  canal  or  river,  and  thence 
across  to  the  open  sea,  it  would  be  enough  if  the  vessel 
were,  at  the  commencement  of  each  stage  of  the  navi- 
gation, properly  manned  and  equipped  for  it.  But  the 
assured  makes  no  warranty  to  the  underwriters  that  the 
vessel  shall  continue  seaworthy,  or  that  the  master  or  crew 
shall  do  their  duty  during  the  voyage;  and  their  n^E- 
gence  or  misconduct  is  no  defence  to  an  action  on  the 
policy,  where  the  loss  has  been  immediately  occasioned  by 
the  perils  insured  against.  This  principle  is  now  deariy 
established  by  the  cases  of  Busk  v.  Royal  Exchange  Com- 
pany  {b),  Walker  v.  Maitland  (c),  Holdsworth  v.  Wise  (d). 
Bishop  V.  Pentland  (e),  and  Shore  v.  Beniall  (/) ;  nor  can 
any  distinction  be  made  between  the  omission  by  the  mas- 
ter and  crew  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  which  ought  not,  in  the  course  of  the  navi- 
gation. It  matters  not  whether  a  fire  which  causes  a  loss 
be  lighted  improperly,  or,  after  being  properly  lighted,  be 
negligently  attended ;  whether  the  loss  of  an  anchor,  which 
renders  the  vessel  unseaworthy,  be  attributable  to  the 
omission  to  take  proper  care  of  it,  or  to  the  improper 

(a)  Jnnen  v.  Woodman,  3  Taunt  (r)  5  B.  &  AlcL  171. 

30;  Nibbert  v.  Martin,  Park  on  (d)  7  B.  &  Cr.  794. 

Inmirance,  Vol.  1,  p.  299,  n.,  6th  (e)  Id.  219. 

edition.  (/)  Id.  798,  note. 

(h)  2  B.  &  Aid.  72. 
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act  of  shipping  it,  or  cutting  it  away ;  nor  could  it  make  ««?*•  </  ^1*^9 
any  difference  whether  any  other  part  of  the  equipment 
were  lost  by  mere  neglect,  or  thrown  away  or  destroyed, 
in  the  exercise  of  an  improper  discretion,  by  those  on  board. 
If  there  be  any  fault  in  the  crew,  whether  of  omission  or 
commission,  the  assured  is  not  to  be  responsible  for  its 
consequences.  The  only  case  which  appears  to  be  at 
variance  with  this  principle  is  that  of  Law  v.  HoUingsworth, 
in  which  the  fact  of  the  pilot  who  had  been  taken  on  board 
for  the  navigation  of  the  river  Thames,  having  quitted  the 
vessel  before  he  ought,  (under  what  circumstances  is  not 
distinctly  stated),  appears  to  have  been  held  to  vitiate  the 
insurance.  In  this  respect,  we  cannot  help  thinking  that 
the  case,  although  attempts  were  made  to  distinguish  it  in 
some  of  the  decided  cases,  must  be  considered  as  having 
been  overruled  by  the  modem  authorities  above  referred 
to ;  and  that  the  absence,  from  any  cause  to  which  the 
owner  was  not  privy,  of  the  master  or  any  part  of  the  crew, 
or  of  the  pilot,  who  may  be  considered  as  a  temporary 
ma8[ter,  after  they  had  been  on  board,  must  be  on  the  same 
footing  as  the  absence,  itoxn.  a  similar  cause,  of  any  part  of 
the  necessary  stores  or  equipments  originally  put  on  board. 
The  great  principle  established  by  the  more  recent  de- 
cisions, is,  that,  if  the  vessel,  crew,  and  equipments  be 
originally  sufficient,  the  assured  has  done  all  that  he  con- 
tracted to  do,  and  is  not  responsible  for  the  subsequent 
deficiency  occasioned  by  any  neglect  or  misconduct  of  the 
master  or  crew;  and  this  principle  prevents  many  nice  and 
difficult  inquiries,  and  causes  a  more  complete  indemnity 
to  the  assured,  which  is  the  object  of  the  contract  of  in- 
surance. If  the  case,  then,  were  that  of  a  policy  for  a  par- 
ticular voyage,  there  would  be  no  question  as  to  the  insuf- 
ficiency of  the  plea;  and  the  only  remaining  point  is, 
whether  the  circumstance  of  this  being  a  time  policy 
makes  a  difference.  There  are  not  any  cases  in  which  the 
obligation  of  the  assured  in  such  a  case,  as  to  the  sea* 
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£xek.  9f  Pleat,  worthiness  or  navigation  of  the  vessel^  is  settled;  but  it 

may  be  safely  laid  down^  that  it  is  not  more  extensive  than 
in  the  ease  of  an  ordinary  policy^  and  that^  if  there  is  no 
contract  as  to  the  conduct  of  the  crew  in  the  one  case, 
there  is  none  in  the  other.  Here  it  is  clear  that  no  objecticm 
arises^  on  the  ground  of  seaworthiness  of  the  vessel,  until 
that  unseaworthiness  was  caused  by  the  throwing  over- 
board a  part  of  the  ballast^  by  the  improper  act  of  the 
master  and  crew ;  and^  as  the  assured  is  not  responsible  for 
such  improper  act,  we  are  of  opinion  that  the  plea  is  bad 
in  substance,  and  the  plaintiff  entitled  to  our  judgment. 

Rule  absolute  to   enter  judgment  for  the 
plaintiff  non  obstante  veredicto. 


A  party  making 
a  distreu  for 
two  causes,  ai 
to  one  of 
which  he  if 
Justified  and 
entitled  to 
notice  of  ac- 
tion, is  never- 
theless liable 
in  trespass  as 
to  the  other. 


La  MONT  and  Another  v.  South  all. 

1 RESPASS  for  seizing  and  taking  the  plaintiff  'a  goods. 
Pleas ;  first,  not  guilty ;  secondly,  that  the  goods  were  not 
the  property  of  the  plaintiff. 

At  the  trial  before  Lord  Abitt^fer,  C.  B.,  at  the  Middle- 
sex Sittings  after  last  Term,  it  appeared  that  the  defend- 
ant, who  was  a  broker,  had  seized  the  goods  as  a  distress 
for  a  highway  rate  and  a  poor  rate,  due  from  one  Seager, 
who  had  formerly  occupied  the  same  premises,  and  had  sold 
the  goods  to  the  plaintiffs.  No  notice  of  action  had  been 
given .  It  was  contended  at  the  trial,  that  there  ought  to  have 
been  notice  of  action  under  the  5  &  6  Will.  4,  c.  50,  s.  109, 
and  also  under  the  Poor  Law  Act,  4  &  5  Will.  4,  c.  76,  s.  104. 
The  learned  Judge  was  of  opinion  that  the  defendant  was 
entitled  to  notice  of  action  under  the  Highway  Act,  and 
therefore  that  the  plaintiffs  could  not  support  that  part  of 
their  case ;  but  he  directed  a  verdict  in  their  favour  for  the 
value  of  the  goods  seized  for  the  poor  rate,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit,  in  case  the  Court 
should  be  of  opinion  that  he  was  entitled  to  notice  under 
the  Poor  Law  Act. 
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Bayley  now  moved  accordingly. — The  defendant   was  ExcU.  of  Pieat, 
entitled  to  notice  of  action  under  the  provisions  of  the  New  ^  *   ^ 

Poor  Law  Act.  It  must  be  admitted  that  that  act  does  Lamont 
not  apply  expressly  to  the  levying  of  rates ;  but  it  refers  to  Southall. 
acts  which  contain  such  powers.  The  17  Geo.  2,  c.  38, 
8.  7,  gives  a  power  to  distrain  for  poor's  rates ;  s.  8 
provides,  that  the  distress  itself  shall  not  be  deemed  tres- 
passers ab  initio;  and  the  10th  section  enacts,  that  no 
plaintiff  shall  recover  in  any  action  for  any  such  irregu- 
larity, if  tender  of  amends  has  been  made.  The  legis- 
lature must  have  contemplated  that  the  parties  were  to 
have  notice,  otherwise  how  were  they  to  tender  amends  ? 
Secondly,  here  the  party  was  going  to  levy  under  the 
Highway  Act,  for  which  he  had  a  protection,  and  although 
he  also  went  to  levy  under  the  Poor  Law  Act,  he  was  pro- 
tected by  the  other  warrant,  and  could  only  be  guilty  of 
an  excessive  distress,  which  could  not  be  the  subject  of 
an  action  of  trespass. 

Lord  Abinger,  C.  B. — There  is  no  ground  for  this  ap- 
plication. It  is  not  like  the  case  of  a  man  coming  with 
one  good  warrant  and  one  bad  warrant ;  for  there  he 
could  justify  under  the  good  one.  Suppose  the  defend- 
ant had  pleaded  specially  a  justification  under  warrants 
both  for  highway  rate  and  poor  rate,  that  issue  must 
have  been  found  against  him.  He  could  not  justify  both 
the  takings.  He  could  not  have  made  a  tender  of  amends 
under  the  Poor  Law  Act;  at  least  he  would  not  be  enti- 
tled to  notice. 

GuRNBY,  B. — ^The  plaintiffs  complain  that  the  defend- 
ant has  wrongfully  taken  their  goods  for  poor  rate :  the 
defendant  cannot  justify  that  taking,  because  he  has  also 
taken  goods  for  another  cause  for  which  he  is  protected. 

Rule  refused. 

VOL.  V.  G  G  M.  w. 
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Etch,  of  Pleas, 
1839. 


BuROH  V,  Legge. 


Assumpsit  on  -L  HIS  wajB  8X1  action  of  assumpsit  by  the  indorsee  against 

IxcVange'by  ^^^  ^^^*  immediate  indorser  of  two  bills  of  exchange. 

indorsee  against  There  was  also  a  coiint  upon  an  account  stated. 

his  immediate 

indorser,  aver-  The  defendant^  to  the  two  counts  on  the  bills^  pleaded 

dUhonourf  to  ^^^  ^^  ^^  ^^  uoticc  of  dishououT  as  alleged  in  the  de- 

which  was  claration  :  and  to  the  third  count,  non  assumpsit. 

added  a  count  '                                                     '                   .       ^ 

upon  an  account  At  the  trial  bcforc  Parke,  B.,  at  the  London  Sittings 

stated.     The  .        .                  . 

defendant,  by  after  last  tcHu^  it  appeared  that  one  of  the  bills  in  qnestian 

▼ersed^the*'  ^^  drawn  upon  one  Williams,  and  the  other  upon  one 

notice  of  dis-  Ralfs,  and  that  they  became  due,  one  on  the  4th  and  the 

honour  of  the  ^                               ^                              * 

bills  as  alleged,  other  ou  the  5th  of  April :  that  on  the  4th  of  April  the 

order^^support  defendant  called  on  the  plaintiflf  with  a  view  to  make  some 

proved  "hat  on  arrangements  with  respect  to  other  bills,  and  then  stated 

the  day  when  that  Ralfs's  bill  would  uot  be  paid,  as  &al&  had  become 

the  first  bill  ^       ' 

became  due,  a  bankrupt ;  and  that  Williams^s  bill  would  not  be  paid«  as 

called  upon  "  ^^  ^^^  defendant  had  some  pictures  as  a  security  to  sell  to 

him  t*hat  he^  ^^^  ^^  ^P^  ^^*  which  he  had  not  been  then  enabled  to  sell, 
knew  neither  of  and  that  Williams  had  no  other  means  of  raising  the 

the  bills  would  tti            •i^i*                                 ii»ii               ii 

be  paid ;  that  it  money.  He  also  said  that  it  was  not  worth  while  to  trouble 

reXghr™  a  ^^  with  a  twopenny  post  letter  to  give  him  notice,  as  it 

twopenny- post  ^^^s  not  worth  the  money,  and  that  he  would  bring  the 

letter  the  next  "^                                       .         . 

day  to  give  him  plaintiff  somc  mouey  on  the  Monday  following  in  part  pay- 

not*wor*h\he  *'  uicnt  of  the  two  bills.     The  learned  Judge  being  of  opinion 

money ;  and  ^]^^^  ^.y^  conversation  did  not  dispense  with  notice  of  dis- 

that  he  would  '■ 

send  the  plain-  honouT,  nor  furuish  evidence  of  an  account  stated,  non- 
part  payment  suitcd  the  plaintiff,  but  gave  him  liberty  to  move  to  enter  a 
ti^:-  verdict. 

Held,  that  this 

dence^of^notice  Kelly  uow  moved  accordingly. — This  nonsuit  ought  to  be 

of  dishonour,  gg^  asidc,  and  a  verdict  entered  for  the  plaintiff.     First,  the 

butofadis-  .              '                                                                                 .                . 

pensation  with  evidence  amounted  to  sufficient  proof  of  notice  of  dishonour 

ought  to  have  ^y  thc  dcfcudant^s  own  admission.     Where  a  party  admits 

been  so  alleged 

in  the  declaration: — Held,  &Uo,  that  it  was  not  sufficient  evidence  to  support  the  count  upon  the 

account  stated. 


^ 


i 
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that  he  knows  the  bills  on  which  he  is  liable  will  not  be  Erch.  of  Pi$a»^ 

1839 
paid^  it  dispenses  with  the  necessity  of  a  formal  notice  of    ^      ^  *  ^ 

dishonour.  In  Cory  v.  Scott  (a),  Hobroyd,  J.^says :  '*  I  think  Buroh 
that  where  a  person  draws  on  Ids  own  account^  and  at  the  Leqqe. 
same  time  knows  that  the  biU^  when  presented^  will  be 
dishonored^  the  general  allegation  of  notice^  as  in  the  de- 
claration^ would  be  sufficient/'  [Parke,  B. — But  Bayley,  J., 
there  says :  "  K  notice  be  averred  to  have  been  given,  it 
seems  to  me  it  ought  to  be  proved;  and  the  pro(rf of  cir- 
cumstances which  excuse  the  giving  of  notice  does  not 
seem  to  be  ad  idem  with  such  an  averment/']  But  the 
learned  Judge  adds,  "  Possibly,  however,  it  might  be  con- 
sidered that  such  circumstances  would  be  evidence  of 
notice,  inasmuch  as  they  would  be  evidence  that  the  party 
knew  the  biU  would  be  dishonoured/'  [Parke,  B. — ^The 
case  of  Solarte  v.  Palmer  {b),  and  numerous  others,  appeair 
to  shew  that  the  law  intends  an  actual  notification,  and 
that  the  bare  fSeu^t  of  knowledge  is  not  sufficient.]  Those 
cases  are  distinguishable ;  where  there  is  some  party  to 
the  bill  who  is  entitled  to  notice,  it  must  be  given  to 
him  in  due  form;  but  the  observations  of  Hohroyd,  J., 
point  to  the  distinction  between  such  cases  and  that  of 
parties  who,  from  their  very  situation  as  drawers  upon 
their  own  account,  must  be  taken  to  have  had  notice 
of  dishonour,  and  who  have  admitted  that  they  knew  the 
bill  would  not  be  paid.  Besides,  a  promise  to  pay  a  bill 
after  it  has  become  due,  is  sufficient,  without  notice  having 
been  given,  to  render  a  party  liable.  [Parke,  B. — ^That  is 
because  such  a  promise  amounts  to  presumptive  evidence 
that  the  party  has  had  notice.]  If  the  Court  be  of  opinion 
that  the  evidence  is  insufficient  in  support  of  the  issue  as 
it  now  stands,  perhaps  they  will  allow  the  pleadings  to  be 
amended,  and  a  new  trial  to  be  had  on  payment  of  costs. 
But,  secondly,  the  plaintiff  has  at  all  events  proved  enough 

(a)  3  B.  &  Aid.  621.  Ch)  1  Bing.N.C.  194  ;  1  Scott,  1. 

o  g2 
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Exek.  of  PUas,  to  entitle  himself  to  a  verdict  upon  the  count  upon  an  ac- 
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'  ^     count  stated ;  here  the  giving  of  the  bill  amounted  to  an 

BuROH        admission  of  an  antecedent  debt  being  due  firom  the  defend- 

Leooe.       ant  to  the  plaintiff.     [Alckrson,  B. — How  do  you  shew 

that  the  bills  have  not  been  paid  ?]     That  is  a  question  on 

another  part  of  the  record ;  each  issue  must  be  considered 

separately. 

Parke,  B. — ^I  am  of  opinion  that  there  is  no  ground 
for  a  rule  on  either  of  the  points  moved.  As  to  the 
variance  between  the  allegation  in  the  special  counts  and 
the  evidence,  it  seems  to  me  to  be  perfectly  clear,  although 
the  point  has  not  been  hitherto  expressly  decided,  that, 
under  the  allegation  that  a  party  has  received  notice  of 
the  dishonour  of  a  bill,  after  the  dishonour  has  taken  place, 
an  actual  notice  to  that  effect  must  be  proved ;  and  that 
shewing  the  party^s  knowledge  of  the  fact  that  it  will 
not  be  paid  at  maturity,  is  not  sufficient.  There  must  be 
proof  of  a  notice  given  from  some  party  entitled  to  call 
for  payment  of  the  bill,  and  conveying  in  its  terms  intel- 
ligence of  the  presentment,  dishonour,  and  parties  to  be 
held  liable  in  consequence.  That  is  the  true  meaning  of 
the  word  "  notice,'^  when  used  in  declarations  of  this  kind, 
and  the  mere  knowledge  of  a  party  is  not  enough.  Now, 
in  the  present  case,  there  is  no  proof  of  any  such  notice, 
but  rather  the  contrary ;  for  the  defendant  applies  to  the 
plaintiff  for  more  discount,  and  says  the  other  bills  would 
not  be  paid ;  and  as  to  notice,  that  it  would  not  be  worth 
while  to  give  it,  for  the  drawer  had  since  become  bank- 
rupt. The  meaning  of  this  rather  is  that  the  plaintiff  did 
not  send  notice  of  the  dishonour,  than  the  contrary.  In 
the  case  of  Cory  v.  Scoit,  which  has  been  referred  to,  there 
seems  to  have  been  a  little  discrepancy  of  opinion  between 
the  Judges  whose  names  have  been  mentioned, — one  of 
them  considering  the  allegation  not  sufficient,   and  the 
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other  inclining  to  a  contrary  opinion ;  although  it  is  some-  Bxch.  of  PUag, 
what  remarkable  that  Bayley,  J,,  himself,  in  his  Treatise  ^  '   ^ 

on  Bills  of  Exchange,  p.  407,  states  that  he  and  Holroydf  Buroh 
J.,  agreed,  in  that  case,  that  the  evidence  would  not  be  Leggb. 
sufficient,  and  intimates  a  rather  strong  opinion  that  the 
allegation  of  notice  must  be  proved ;  and  that  if,  either 
firom  want  of  assets  on  the  part  of  the  drawer,  or  any  other 
cause,  it  should  become  unnecessary,  the  fact  should  be  so 
stated.  For  my  own  part,  I  am  not  at  all  taken  by  surprise 
by  this  question.  I  always  thought,  that  if  presentment 
or  notice  was  to  be  excused  on  the  ground  of  want  of 
effects,  &c.,  that  fact  ought  to  be  stated  in  the  declaration. 
Reason  points  out,  that  where  the  fact  of  notice  is  averred, 
it  must  be  proved ;  and  so  I  have  always  understood  it. 
I  was  of  opinion,  at  the  trial,  and  think  so  still,  that, 
although  the  evidence  adduced  did  not  amount  to  proof 
of  notice  having  been  actually  given,  it  was  good  evidence 
of  a  dispensation  with  notice :  and  on  that  point,  the 
plaintiff  may,  if  he  chooses,  have  a  rule  nisi  for  a  new  trial 
on  payment  of  the  costs  of  the  day,  and  be  allowed  to 
amend  his  declaration  by  alleging  a  dispensation  with 
notice,  instead  of  the  averment  of  notice  having  been 
actually  given.  The  special  counts,  however,  having 
failed,  there  still  remains  the  question  on  the  account  stated. 
The  evidence  adduced  is  not  the  admission  of  any  certain 
or  specific  debt  being  due ;  it  only  amounts  to  the  expression 
of  a  strong  impression  that  the  bills  would  be  dishonoured 
when  at  maturity ;  and  that,  in  that  event,  the  defendant 
would  send  and  take  them  up.  It  has  been  argued 
that  that  is  evidence  of  an  account  stated  :  but  I  think  it 
is  not ;  for  it  affords  no  evidence  of  the  existence  of  any 
debt  due  before  that  time.  So  that,  although  this  con- 
versation amoimts  to  an  admission  that  perhaps  there 
will  be  a  certain  sum  of  money  due  to  the  plaintiff,  it  is 
only  provided  the  bills  be  dishonoured,  and  notice  of  the 
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Ejteh,  of  Pleat,  disfaonouT  given.    Consequently,  it  is  onlj  in  a  eertain 

^     qualified  event  that  any  money  will  be  due,  and  until 

Burgh        those  consequenccs  occur,  there  can  be  no  account  stated. 

Leooe.       The  plaintiff  ought,  however,  to  be  allowed  to  ani^ia  on 

the  terms  suggested. 

Aldersov,  B. — I  am  of  the  same  opinion.  As  to  the 
first  point,  I  think  we  ought  to  construe  the  word 
^'  notice  '^  as  meaning  notification  of  the  £act  of  the  bill 
having  been  dishonoured  after  the  presentment  took 
place ;  and  it  is  far  better,  for  the  advancement  of  justice,  to 
adhere  to  this  simple  meaning,  than  to  confound  notice 
with  knowledge.  The  real  question  before  the  jury  in 
such  cases  is,  not  whether  a  certain  fact  occurred,  but 
whether  it  was  notified  to  a  certain  party.  Then,  secondly, 
as  to  the  question  upon  the  account  stated,  the  con« 
versation  proved  amounts  to  this :  In  case  certain  events 
occur,  which  probably  will  occur,  I  will  pay  you  some 
money  on  Monday,  in  part  payment  of  the  two  bills.  Now, 
could  any  action  have  been  maintained  on  that  promise 
before  the  bill  became  due?  The  plaintiff  could  not  have 
sued  out  a  writ  previously  to  the  presentment  and  dishonour 
of  the  bill.  That  evidence  does  not,  therefore,  admit  a 
present  debt ;  had  it  been  shewn  that  the  biU  had  been 
presented,  and  that  notice  of  dishonour  had  been  dis. 
pensed  with,  that  might,  perhaps,  have  been  evidence 
to  shew  an  account  stated;  but  this  is  clearly  not  suf- 
ficient. 

Gurnet,  B.,  concurred. 

Maulb,  B. — I  quite  agree  with  the  rest  of  the  Court, 
that  the  word  ''  notice  '^  here  means  some  communication 
firom  the  party ;  and  I  doubt  very  much,  if  the  fact  alluded 
to  by  my  Brother  Alderson  had  been  added  to  the  evi- 
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dence,  whether  there  would  even  then  have  been  suflScient  Exch.  of  puat, 
proof  given  to  support  an  account  stated.     The  case   of     v_™_x 
Irving  v.  Veitch  {a)  appears  to  be  an  authority  on  this  point.        Burgh 


V. 

Leoge. 


Rule  to  enter  a  verdict  refused. 


(ft)  3  M.  &  W.  90. 


Hopkins  v.  Salembier. 

X  HIS  was  an  action  by  the  indorsee  against  the  drawer  where  a  de- 
of  a  bill  of  exchange^  and  in  which  the  defendant  was  ar-  been*arre^ed 
rested  by  a  capias  issued  under  a  Judge's  order,  made  in  ^x  *  Judge's 

•^  *  order,  under 

pursuance  of  the  1  &  2  Vict.  c.  110,  s.  3.     One  of  the  affida-  i  &  2  vkt. 
vits  on  which  the  order  was  obtained  stated  that  ''the  de-  obtained  upon 
fendant  was  justly  and  truly  indebted  to  the  deponent  in  the  *  ^  j®*il!"!|,e 
principal  sum  of  489/.  13«.,  as  indorsee  of  a  bill  of  exchange  application  for 

Ills  disci) arse 

bearing  date  &c.,  and  drawn  by  the  defendant  upon  and  should  be  by 
accepted  by  P.  S.,  for  the  payment  of  489/.  13*.  font  months  ^,?^e*'the''  '^' 
after  the  date  thereof,  and  by  the  defendant  indorsed  to  the  Judge's  order, 

"  ,  not  the  capias. 

plaintiff,  and  which  said  bill  is  still  due  and  tmpaid.^'  There 
was  another  affidavit,  to  the  effect  that  the  defendant  had 
said  that  he  would  not  pay  the  bill,  and  that,  rather  than 
do  so^  he  would  go  iand  travel  in  Scotland  or  Ireland.  The 
defendant  haying  given  bail, 

Theobald,  on  a  former  day,  obtained  a  rule  to  shew 
cause  why  the  capias  should  not  be  set  aside,  and  the  bail- 
bond  delivered  up  to  be  cancelled,  on  the  ground  that  the 
affidavits  were  insufficient,  and  also  upon  affidavits  denying 
that  the  defendant  was  about  to  leave  the  country. 

Piatt  shewed  cause,  and  urged  that  the  affidavits  were 
sufficient.     [Lord  Abinger,  C.  B. — ^They  are  clearly  insuffi- 
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Exeh,  rf  Pleat,  cient.     The  first  does  not  aver  any  presentment  to,  or  dis- 

1839  . 

-    honour  by,  the  acceptor  j  and  it  is  quite  consistent  with  it 

Hopkins      that  the  bill  was  never  presented  at  all.     The  other  affi- 

Salbmbier.    davit  does  not  shew  that  the  defendant  was  legally  liable 

on  the  bill,  or  had  made  any  subsequent  promise  to  pay  it. 

There  may,  however,  be  a  doubt  whether  the  application 

should  not  have  been  to  set  aside  the  Judge's  order,  instead 

of  the  capias.] 

Theobald,  contra. — The  same  object  would  be  attained 
by  the  one  course  as  by  the  other.  The  words  of  the  6th 
section  are,  "  that  it  shall  be  lawful  for  any  person  arrested 
upon  any  such  writ  of  capias,  to  apply  to  a  Judge  or  to  the 
Court  for  an  order  or  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  person  arrested  should  not  be  discharged 
out  of  custody ;  and  that  it  should  be  lawful  for  such  Court 
or  Judge  to  make  absolute  or  discharge  such  rule  or 
order,''  &c.  As  the  defendant  has  given  a  bail-bond,  he 
is  constructively  in  the  custody  of  his  bail. 

Lord  Abinoer,  C.  B. — II  we  were  to  set  aside  the  capias, 
we  should  make  the  sheriff  a  trespasser.  In  cases  of  this 
nature,  the  application  should  be  to  set  aside  the  Judge's 
order. 

Alderson,  B. — It  is  of  great  importance  that  the  ap- 
plication should  be  to  set  aside  the  Judge's  order,  as  other- 
wise the  party  may  be  misled. 

Rule  discharged. 
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Exch,  of  Pleat, 
1839. 

Putney  v.  Tring  and  Others.  ^      ""      ' 

1  HIS  was  an  application  by  the  sheriff  under  the  Inter-  Sembu,  that  a 
pleader  Act,  1  &  2  Will.  4,  c.  58,  s.  6.     It  appeared  that  a  fo^thVpro-' 
levy  having  been  made  on  the  goods  of  the  defendants,  J^j^tcrpic^a^der^ 
four  notices  of  claims  were  served  on  the  sheriff,  two  of  Act,  though  the 

advene  claim 

which  were  unimportant;  a  third  was  by  the  landlord  for  be  of  an  equit- 

5/.  rent ;  and  the  fourth  was  by  the  personal  represent-  *  jegJJJ  na^ture. 

atives  of  one  Mrs.  Edmonds,  and  arose  in  the  following 

manner :— The  property  in  question  had  been  originaUy, 

on  the  marriage  of  a  person  of  the  name  of  Edmonds,  con- 

veyed  to  trustees  to  the  use  of  and  in  trust  for  his  wife  for 

life,  and  after  her  decease,  to  the  use  of  and  in  trust  for 

the  now  claimants,  the  four  daughters  of  Mrs.  Edmonds, 

one  of  whom  was  the  wife  of  the  defendant  Tring,  who 

was  in  possession  of  the  whole  property.    On  the  marriage 

of  Tring,  the  undivided  fourth  to  which  his  wife  would 

become  entitled  by  the  death  of  Mrs.  Edmonds  (who  was 

then  living),  was  settled  to  her  sole  and  separate  use.   The 

property,  however,  was  mere  personalty. 

Whateley,  for  the  execution  creditor. — It  has  been  ex- 
pressly decided  that  a  sheriff  is  not  entitled,  under  this 
act,  to  apply  to  the  Court  for  protection  on  account  for  a 
landlord's  claim  for  rent :  Clarke  v.  Lord  (a).  Hay  thorn  v. 
Btish  (i).  Then,  with  respect  to  the  other  parties,  their 
claim  is  entirely  of  an  equitable  nature :  the  sheriff  is  only 
entitled  to  be  relieved  in  this  summary  way  when  he  could 
not  sell  the  goods  without  subjecting  himself  to  an  action 
at  law.  In  Holmes  v.  Mentze  (c),  where  a  claim  was  made 
by  a  party  who  stated  himself  to  be  the  defendant's  part- 
ner, and  that,  on  the  settlement  of  their  accounts,  a  large 
balance  would  be  due  to  him  from  the  defendants,  it  was 

(a)  2  Dowl.  P.  C.  55.  {h)  2  C,  M.  &  R.  689. 

(c)  4  Ad.  &  Ell.  127 ;  5  Nev.  &  M.  563. 
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Btch,  of  Pieatt  held  that  the  sheriff  ought  to  sell  the  defendant's  interest 
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'  ^     in  the  property, — thus  making  the  purchaser   and  the 

Putney  claimant  tenants  in  common, — and  that  the  accounts  should 
Trimg.  be  adjusted  afterwards  between  them.  And  in  Shtrffen  v. 
Claude  (a),  Patteson,  J.,  says,  '^  I  do  not  think  the  act 
applies  to  claims  set  up  in  consequence  of  proceedings  in 
equity/'  [Alderson,  B. — A  party  may  set  up  as  a  legal 
claim  what  is  in  reality  only  an  equitable  one.  The  sheriff 
would  in  that  case  be  exposed  to  an  action,  and  ought  to  be 
protected.]  As  to  one  fourth  of  the  property,  the  claim  of 
the  execution  creditor  cannot  be  disputed,  for  the  settle- 
ment on  the  marriage  of  Mrs.  Tring  was  inoperatiyej  as 
tbe  property  was  only  personalty,  and  consequently  her 
fourth  share  became  the  property  of  her  husband,  and 
Uable  to  his  debts. 

Alderson,  B. — ^I  entertain  great  doubt  whether  the 
principle  laid  down  in  Sturgess  v.  Claude  be  a  correct  one. 
The  act  speaks  of  a  party  *^  having  no  means  of  relieying 
himself  from  certain  adverse  claims  but  by  a  suit  in  equity, 
usually  called  a  bill  of  interpleader,''  and  then  goes  on  to 
give  power  to  the  courts  of  law  to  administer  relief  in  a 
more  summary  way,  without  compelling  him  to  have  re- 
course to  proceedings  in  equity.  Now,  I  take  it,  a  bill  of 
interpleader  may  be  filed  where  one  of  the  claims  is  of  a 
legal  and  the  other  of  an  equitable  nature.  Suppose,  for 
instance,  the  property  of  a  cestui  que  trust  were  to  be 
seized  by  a  third  party  whilst  in  the  hands  of  Ms  trustee, 
could  it  be  said  that  the  cestui  que  trust  would  be  without 
remedy  ? 

No  decision  was  given,  the  rule  being  enlarged  to 
chambers,  to  allow  the  parties  to  come  to  some  arrange- 
ment. 

(a)  1  Dowl.  P.  C.  505. 
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Exeh.  of  Plea9i 
1839. 

Duckworth  v,  Harrison.  ^*— v^-^ 

1  HIS  was  an  action  upon  an  agreement  of  reference.  The  declaration 
The  agreement,  as  set  out  in  the  declaration  (a),  stated  that  ^"enro7r'e?er- 
the  costs  of  the  reference  and  award  should  abide  the  event  ^"<^»  *^*e<i 
of  the  award.    At  the  trial  before  Parke,  B.,  at  the  last  the  reference 
Liverpool  Assizes,  the  plaintiff  proved  an  agreement  of  J^re\orbidc 
reference,  by  which  the  costs  of  the  reference  and  award,  [J^  ^^^\  ^' 
and  also  the  costs  of  making  the  agreement  a  rule  of  Court,  ^^^^»  i^  appeared 
were  to  abide  the  event  of  the  award,  and  in  which  there  ment  also  pro- 
was  a  provision  for  making  the  submission  a  rule  of  Court.  ^^  ofmaklng 
The  submission  under  this  agreement  not  having  been  ^{g'^c*"*"!^ 
properly  enlarged,  the  plaintiff  proved  attendances  by  the  Heid,^tt,  that 
defendant  and  his  attorney  on  the  arbitrators,  after  know-  nance;  «e- 
ledge  by  the  defendant  of  the  mistake;  and  he  relied  on  ^  aVariwice 
the  agreement  arising  from  his  proceeding  with  the  refer-  ''^^"ch  might  be 
ence  with  such  knowledge,  as  being  a  new  submission,  in-  8  &  4  Wiu.  4, 
coqK)rating  the  terms  of  the  former  one.     It  was  objected    *    ' 
for  the  defendant,  that  the  declaration  should  have  con- 
tained the  whole  of  the  agreement  contained  in  the  original 
submission ;  and  that  there  was  a  variance,  as  the  declara- 
tion did  not  state  either  an  agreement  to  make  the  sub- 
mission a  rule  of  Court,  or  that  the  costs  of  the  original 
agreement  should  abide  the  event  of  the  award.     The 
learned  Judge  overruled  the  first  objection,  on  the  ground 
that  so  much  only  of  the  first  agreement  as  was  applicable 
to  the  case  of  a  parol  submission  was  incorporated  in  the 
new  submission  by  parol,  and  that  an  agreement  in  writing 
was  now  necessary  in  order  to  make  a  submission  a  rule 
of  Court.     As  to  the  second  objection,  he  proposed  to 
amend  the  record,  but  entertained  some  doubt  whether  he 
ought  to  do  so  in  a  case  where  a  demurrer  had  been  argued. 


(a)  See  ante,  Vol.  4,  p.  432. 
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Exeh.  of  Pleas,  the  argxunent  upon  which^  it  was  objected^  would  have 
^     ^  •   ^     been  affected^  if  the  record  had  then  stood  as  it  was  now 
Duckworth     proposed  to  alter  it.    His  Lordship  then  directed  a  verdict 
Harrison,      for  the  plaintiff^  giving  the  defendant  leave  to  move  to 
enter  a  nonsuit^  and  saving  the  question  as  to  the  pro- 
priety of  amending  for  the  consideration  of  the  Court. 
Crompton  having  obtained  a  rule  accordingly, 

Warren  shewed  cause. — First,  this  was  no  variance ;  but 
secondly,  if  it  was,  it  was  a  matter  which  a  judge  or  the 
Court  had  power  to  amend ;  thirdly,  this  amendment  could 
not  aflTect  the  decision  upon  the  demurrer.  IParke,  B. — 
The  introduction  of  the  provision  as  to  the  costs  of  the 
agreement  would  have  made  an  end  of  Mr.  Crwnpianfi 
argument  on  the  demurrer.  The  rule  laid  down  in  Dttck' 
worth  V.  Harrison  might  be  questioned  in  a  Court  of  Error. 
Alderson,  B. — Look  at  the  23rd  section  of  the  Amendment 
Act,  3  &  4  Will.  4,  c.  42  j  it  gives  the  judge  power  to  cause 
the  record  in  any  matter  in  which  parties  cannot  have  been 
prejudiced  in  the  conduct  of  his  action  or  defence,  to  be 
forthwith  amended.] — ^The  Court  then  called  on 

Crompton,  contra. — ^There  can  be  no  doubt  that  this  is 
a  variance.  If  the  case  had  stood  on  the  general  issue,  it 
would  have  been  properly  amended;  but  as  a  matter  of 
discretion  the  Court  will  not  interfere  with  the  subject's 
right  to  a  writ  of  error.  lAlderson,  B. — The  difficulty  with 
you  is  as  to  prejudicing  the  writ  of  error;  but  the  act  has 
nothing  to  do  with  the  writ  of  error.]  Here  the  defendant 
has  been  prejudiced  by  having  been  led  into  the  demurrer. 
[^Alderson,  B. — How  prejudiced,  by  having  had  the  chance 
of  a  judgment  on  a  demurrer?]  The  legal  merits  are 
affected  by  the  amendment :  and  if  it  may  have  prejudiced 
them,  it  is  sufficient.  \_Alderson,  B.— The  words  are,  ''pre- 
judiced in  the  conduct  of  his  action/'  that  means  at  the 
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trial  at  Nisi  Prius.     Parke,  B. — ^You  appear  to  contend  fitch.  «/  Pka$t 

1839 
that  it  is  the  conduct  of  the  party  in  pleading  or  any  other  '  ^ 

matter.     Atderson,  B. — If  you  waive  your  objection,  you    Duckworth 

preserve  your  writ  of  error  untouched.    The  word  ''  merits''      Harrison. 

means  such  as  you  require  in  an  affidavit  of  merits.]    It  is 

always  dangerous  to  amend  at  Nisi  Prius  in  cases  where  a 

demurrer  has  been  argued. 

Parke,  B. — The  first  question  is,  is  this  a  variance  ?  and 
we  think  it  is,  and  that  such  variance  would  be  fatal  imless 
we  have  the  power  of  amendment.  The  parties  incorpo- 
rated into  the  new  agreement  the  terms  of  the  old  submis- 
sion. It  seems  to  me  that  this  is  a  case  in  which  we 
should  amend ;  except  for  the  demurrer,  there  could  have 
been  no  doubt  of  it.  In  order  to  see  whether  that  affects 
the  case,  we  must  look  to  the  terms  of  the  act  of  Parlia- 
ment. The  23rd  section  enacts,  ^^  that  it  shall  be  lawful  for 
any  Court  of  Record,  holding  plea  in  civil  actions,  and  any 
judge  sitting  at  Nisi  Prius,  (if  such  Court  or  such  judge 
shall  see  fit  so  to  do),  to  cause  the  record,  writ,  or  docu- 
ment on  which  any  trial  may  be  pending,  before  any  such 
court  or  judge  in  any  civil  action,  or  in  any  information 
in  the  nature  of  a  quo  warranto,  or  proceeding  on  a  man- 
damus, when  any  variance  shaU  appear  between  the  proof 
and  the  recital,  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  con- 
tract, custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars,  in  the  judgment  of  such  Court  or 
judge,  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prt^udiced  in  the  con^ 
duct  of  his  action,  prosecution,  or  defence,  to  be  forthwith 
amended,^'  &c.  It  is  a  condition  precedent  that  the  mat- 
ter should  not  be  material  to  the  merits  of  the  case,  nor 
the  opposite  party  prejudiced  in  his  defence.  Now  what 
is  the  meaning  of  the  term  defence?    If  it  meant  the  de- 
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Duckworth 
Harrison. 


Bjceh.  of  Pieas,  fence  of  the  action  generally,  there  would  be  some  weight 
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in  Mr.  Crompton^s  argument ;  but  in  order  to  ascertain  its 

right  meaning,  we  must  look  at  the  context,  and  then  it 
will  be  clear  that  it  means  the  defence  at  Nisi  Prius.  The 
alternative  given  to  the  judge  to  postpone  the  trial  shews 
this  is  its  meaning.  Then  is  this  a  matter  material  to  the 
merits  of  the  case?  I  think  not.  Is  it  a  matter  which 
can  prejudice  the  opposite  party  in  the  conduct  of  his 
defence  at  Nisi  Prius  ?  I  think  certainly  not.  If  there 
had  been  no  demurrer,  the  proper  course  would  have 
been  to  have  allowed  the  amendment  on  payment  of  the 
costs  of  the  amendment  and  the  application.  The  only 
question  is  as  to  the  terms  upon  which  it  ought  now  to  be 
done.  As  that  is  a  matter  of  equity,  we  must  not  deprive 
the  defendant  of  any  benefit  which  he  may  have  had: 
therefore  he  must  be  paid  the  costs  of  coming  here.  The 
rule  will  therefore  be  discharged  upon  payment  by  the 
plaintiff  of  the  costs  of  the  amendment  and  of  this  appli- 
cation ;  or  if  Mr.  Crompton  should  not  choose  to  have  the 
amendment,  the  record  may  remain  in  its  present  state, 
and  he  may  have  his  writ  of  error. 

Rule  accordingly. 


Chipp  V,  Harris. 

Jti.  V.  RICHARDS  had  obtained  a  rule  to  shew  cause 
why  the  warrant  of  attorney  given  by  the  defendant,  and 
the  judgment  and  execution  thereon,  should  not  be  set 
aside  with  costs,  on  the  ground  that  the  warrant  of 
attorney  was  executed  without  the  presence  of  an  at- 
torney to  attest  the  execution  on  behalf  of  the  defend- 

attomey,  does 

not  apply  where  the  defendant  is  himself  an  attorney. 

The  provision  in  the  statute  is  for  the  benefit  of  the  defendant  only ;  and  therefore  a  third 
party,  who  may  be  prejudiced  by  a  judgment  against  his  debtor,  cannot  object  that  no  attorney 
attested  the  execution  of  the  warrant  of  attorney  on  which  such  judgment  is  founded. 


The  1  &  2 
Vict  c  110, 
1.  9,  requiring 
the  presence 
of  an  attorney 
on  behalf  of 
a  defendant 
executing  a 
cognovit  or 
warrant  of 


"I 
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ant. — ^The  application  was  made  at  the  instance  of  a  third  Eich.  of  Pkoh 
party,  who  claimed  und.er  another  judgment  and  execution 
against  the  defendaat. 

Jervis  shewed  cause,  upon  an  affidavit  which  stated  that 
the  defendant  Harris  was  himself  an  attorney;  and  he 
therefore  contended,  that  the  warrant  of  attorney  was  not 
avoided  by  the  want  of  another  attorney's  attendance  on 
his  behalf.  He  argued,  that  the  provision  in  the  9th 
section  of  the  1  &  2  Vict.,  c.  110,  was  but  a  re-enactment 
of  the  pre-existing  rule  of  the  Court ;  and  that  the  10th 
section  did  not  carry  the  intent  further.  He  referred  to 
the  case  of  Walton  v.  Stanton  (a).  Secondly,  he  contended, 
that  the  provision  in  the  statute  was  for  the  benefit  of  the 
defendant  himself  only,  and  that  it  was  not  competent  to 
a  third  party,  even  although  he  might  be  prejudiced  by 
a  judgment  against  his  debtor,  to  object  that  no  attor- 
ney attested  the  execution  of  the  warrant  of  attorney  upon 
which  such  judgment  was  founded. 

Richards,  contra,  admitted  that  he  had  been  answered 
as  to  the  latter  ground.  On  the  former,  he  contended 
that  the  words  of  the  act  were  plain  and  imperative ;  that 
if  there  was  any  difficulty  on  the  9th  section  taken  by 
itself,  the  intention  of  the  legislature  was  clearly  indicated 
by  reference  to  the  10th,  by  which  it  is  enacted  that  a 
warrant  of  attorney  "  shall  not  be  rendered  valid  by  proof 
that  the  person  executing  the  same  did  in  f^tct  understand 
the  nature  and  eflPect  of  it.''  That  section  would  apply  to 
the  case  of  an  attorney  as  well  as  any  other  person.  No  such 
provision  as  this  was  to  be  foimd  in  the  rule  of  Court. 

Lord  Abinger,  C.  B. — The  object  of  the  statute,  as 
well  as  of  the  rule,  was  the  protection  of  the  debtor :  but, 

(a)  Barnes,  37. 
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Exch,  of  Pleat,  as  Harris  was  himself  an  attorney,  it  appears  to  me  that 
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the  act  does  not  apply  to  such  a  case.  The  second  ground 
also  fails.  This  is  not  an  application  on  behalf  of  Harris 
himself,  but  of  a  third  party ;  and  I  think  on  that  ground 
also  the  case  is  not  within  the  intention  of  the  act  of 
Parliament. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Harris  and  Another,  Assignees  of  Carter,  v.  Loyd,  Esq. 

c,  a  trader,  on  ASSUMPSIT  for  money  had  and  received.  Plea,  non 
1838,  assigned'  assumpsit.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the 
toust  forthc  ^*  Warwick  Assizes,  the  plaintiflFs,  who  sued  as  assignees 
benefit  of  ere-     of  Carter  under  a  trust-deed  for  the  benefit  of  creditors, 

ditors.     On  the 

same  day  (but  sought  to  rccovcr  from  the  defendant,  the  sheriff  of  the 

cution  of  the  county  of  Warwick,  the  sum  of  57/.,  being  the  amount  of 

!a"fa"™  dn8t*c  ^^  execution  levied  on  the  goods  of  Carter.     It  appeared 

was  delivered  that  the  assignment  to  the  plaintiffs  was  executed  on  the 

agent  in  Lon-  5th  Junc,  1838.     On  the  same  dJWj^  but  before  the  execu- 

wWch  a  sheriff's  ^^^  ^^  *^®  assignment,  a  writ  of  fiNk  against  the  goods 

officer  levied  of  Carter  was  delivered  to  the  sheriff  ^s2ll|Bnt  in  London, 

upon  his  goods  ^^t« 

on  the  6th.         and  a  warrant  granted  thereon,  under  whiSk  the   o£Bcer 

The  trustees  ^^t    _ 

under  the  as-      ^^ok  posscssion  on  the  6th.     The  plaintiffs,  in  aW^  to  re- 
hS^Thramount  ^®^®  ^^^  S^^'  P^^  *^®  ^^^^^  ^^^  amount  of  ti*  W' 


of  the  levy  under  protest,  and  he  thereupon  withdrew  from  poss(? 

and  he  with-  It  subsequently  turned  out  that  Carter  had  committc^ff 

session.  "Jf^'  act  of  bankruptcy  on  the  2nd  of  June,  on   which  a  j* 

J^^*thitT.  is^^^^  ^^  ^^^  18th,  and  the  plaintiffs  thereupon  broug . 

had  committed 

an  act  of  bankruptcy  on  the  2nd  of  June,  upon  which  a  fiat  issued  on  the  18th  i—IIeid,  that  thl 
trustees  could  not  recover  back  from  the  sheriff  the  money  so  paid  by  them  to  the  officer  a- 
having  been  paid  under  a  mistake  of  fact.  '    ' 
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^fcliia  action  to  recover  back  the  money  so  paid  to  the  slieri£f  'a  Exck.  of  puat, 
officer^  as  having  been  paid  under  a  mistake  of  fact^  they  ' 

xm.€t  having  at  the  time  had  any  knowledge  of  the  act  of 
bankruptcy.  The  Lord  Chief  Justice  was  of  opinion  that 
1:lu8  wan  not  kuch  a  mistake  of  fact  as  entitled  the  plaintiffs 
'!:«  recover  back  the  money^  and  accordingly  directed  a 
ssonsuity  but  gave  leave  to  the  plaintiffs  to  move  to  enter  a 
-verdict  far  671. 

In  Easter  Term,  Balguy  obtained  a  rule  nisi  accordingly, 
«i{ainst  which 

Humfrey  and  HayeM  now  shewed  cause.-— The  plaintiffs 
«ue  not  entitled  to  recover  in  this  action.  The  goods  were 
boimd  by  the  fi.  fa.  fiom  the  time  of  its  delivery  to  the 
•lieriff,  which  Was  antecedent  to  the  execution  of  the  as- 
a%nment,  and  thereby  any  subsequent  transfer  of  the 
goodly  except  for  valuable  consideration  in  market  overt, 
itM  invalidated.  The  plaintiffs  were  mere  strangers ;  the 
goods  never  belonged  to  ihem  by  reason  of  any  delation 
fion  fha  fiat  to  the  act  of  bankruptcy :  but  by  the  pay- 
nKnt  of  this  money  they  obtained  possession  of  the  goods, 
ndkept  them  until  the  fiat  Issued.  At  the  time  of  the 
Mture,  the  plaintiffs  had  the  option  either  to  suffer  the 
^iMiiiff  to  teU  the  goods  or  to  pay  him  the  amount  of 
^^A  bty  that  he  might  withdratr.  They  voluntarily  chose 
fhe  latter.  Nor  was  the  money  paid  by  them  under 
of  fiurt.  It  does  not  appear  that  in  point  of  fact 
not  know  of  an  act  of  bankruptcy  having  been 
:  Indeed,  the  assignment  to  the  plaintiffs  them- 
to  have  been  one.  They  did  Hot  indeed 
^lO^^^'^^lt  a  fiat  would  afterwards  be  issued  upon  such  act 
^h^ch  ^  '^Q^tcy;  but  ignorance  of  a  future  event  is  very 
^poii  ^^"^ Y^wn  mistake  of  fact.  [Alderfon,  B.— Mistake  of 
^^fjtid.  th*^  ^'^Wb  the  party  takes  the  fact  to  be  one  way,  but  it 
to  the  o      '  Jto  be  the  other.]     The  moment  the  money  was 

H  H  M.  w. 
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Exch,  of  Pleas,  paid  into  the  hands  of  the  sheriflF,  it  became  money  hadi 

and  received  to  the  use  of  the  execution  creditor:  Morlaruh 
T  Pellatt  (a).     Could  this  action  have  been  brought  imme^ 
diately  after  the  payment?  there  was  clearly  no  mistake 
then.    And  when  received^  it  became  the  duty  of  the  sht^ 
riff  to  pay  it  over  to  the  execution  creditor^  which  it  mi^ 
be  assumed  that  he  did ;  the  plaintiffs  therefore  cannot ' 
entitled  to  sue  him  for  money  had  and  received,  becai^ 
the  parties  cannot  be  placed  in  statu  quo :  Hunt  T.Silk*  ^ 
Atlee  V.  Backhouse  (c).     The  plaintiffs  rely  on  the  doct^^ 
of  relation ;  but  if  it  applies  as  against  the  defendant^^ 
does  it  equally  as  against  the  plaintiffs.     Besides,  non 
Stat  that  the  fiat  would  have  issued  if  the  goods  had  "^w 
removed  by  the  sheriff.     Suppose  the  sheriff  had  ap^p^ 
under  the  Interpleader  Act,  and  the  Court  had  directecf  4q 
issue,  and  the  plaintiffs  had  brought  the  money  into  court 
to  abide  the  event,  they  clearly  could  not  have  got  it  ont 
of  court,  on  its  afterwards  turning  out  that  the  goods  be- 
longed to  the  assignees  in  bankruptcy  by  relation.    Bvxkr 
V.  Booth  [d)  was  a  much  stronger  case  than  the  present 
There  the  goods  of  the  debtor  were  discharged  bom  an 
execution,  by  payment  of  the  levy  money  by  a  credi- 
tor, after  a  docket  struck  against  the  debtor ;  and  it  was 
held  that  the  assignees  subsequently  chosen  could  not|  bj 
repaying  the  money,  maintain  an  action  for  money  bad 
and  received  against  the  sheriff,  because  it  was  no  longer 
the  bankrupt's  money,  but  that  of  the  execution  creditor. 

Balguy  and  Flood,  contra. — The  mistake  of  fact,  wbich 
entitles  the  plaintiffs  to  maintain  this  action,  was  tbis: 
that  when  they  paid  the  money  to  the  sheriff's  officefi 
they  supposed  that  no  act  of  bankruptcy  had  been  com- 

(fl)  8  B.  &  C.  722;  2  Man.  &  R.  (c)  3  M.  &  W.  633. 

411.  (c^)  Moo.fcM.518. 

(b)  5  East,  449. 
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mitted ;    but  that  the  goods  then  belonged  to  them  as  Ejtrh.  of  PUat, 

.        .  .  1839 

trustees  under  the  assignment.     It  is  said  the  assignment  '   . 

itself  would  be  an  act  of  bankruptcy ;  if  it  were  so,  that  Harris 
would  be  a  mistake  of  law :  but  there  might  be  no  good  peti-  Loyd. 
tioning  creditor's  debt  to  support  a  fiat.  No  doubt,  the 
assignees  under  the  fiat  could  not  maintain  this  action, 
because  the  money  was  never  theirs  nor  the  bankrupt's. 
But  if  the  sheriff  had  sold,  he  would  have  been  liable  to 
the  assignees  in  bankruptcy :  Balme  v.  Iluttan  [a),  Garland 
V.  Carlisle  (b).  By  this  payment,  the  plaintifi^s  prevented 
him  from  doing  so.  [Alderson,  B. — How  did  it  appear 
that  the  plaintifi^s  did  not  know  of  the  act  of  bankruptcy 
on  the  2nd  of  Jime  ?  It  was  for  you  to  make  out  the  mis- 
take.]  The  money  was  paid  by  them  as  trustees,  under 
protest,  and  clearly  on  the  supposition  that  they  were 
entitled  under  the  assignment.  [Lord  Abinger,  C.  B. — 
They  paid  their  money  because  they  thought  their  assign- 
ment was  good,  and  now  they  seek  to  recover  it  back 
because  they  find  it  is  bad.]  If  the  sheriff  was  a  wrong- 
doer, and  had  no  right  to  receive  the  money,  his  payment 
of  it  over  to  the  execution  creditor  would  not  make  him 
the  less  liable :  Younff  v.  Marshall  (c). 

But  it  may  be  doubted  whether  the  delivery  of  a  writ  to  , 

the  sheriff's  agent  in  town  is,  for  the  purpose  of  binding 
the  goods,  the  same  as  a  delivery  to  the  sheriff  or  under- 
sheriff.  In  the  Statute  of  Frauds,  the  under-sheriff  is 
specifically  mentioned,  and  is  to  indorse  on  the  writ  the 
time  when  he  receives  it.  There  is  no  such  direction  in 
the  3  &  4  Will.  4,  c.  42,  s.  20. 

Lord  Abingeb,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.     The  plaintiffs  appear  to  have 

(a)  1  C.  &  M.  262 ;    3  M.  &  (c)  8  Bing.  43 ;   1  M.  &  Scott, 
Scott,  1 ;  9  Bing.  471 ;  2  Tyr.  620.      1 10. 

(b)  4  Scott,  687;  3  M.  &  W.  152. 

H  H  2 
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Exeh.  of  Pleas,  been  mere  yolunteers.     Suppose  the  friends  of  the  debtor 

had  paid  the  money,  and  the  possession  of  the  goods  had 
been  thereupon  delivered  back  to  him ;  could  they  have 
recovered  it  back,  upon  its  afterwards  turning  out  that  he 
had  previously  committed  an  act  of  bankruptcy?  The 
plaintiffs  claim  under  a  deed  of  assignment,  and  pay  the 
money,  supposing  that  under  it  they  have  a  right  to  the 
goods :  in  that  they  are  mistaken.  But  the  goods  were 
liable  to  seizure;  the  property  in  them  was  not  indeed 
divested  by  the  writ,  and  the  trustees  might  take  them, 
but  only  subject  to  the  right  of  the  execution  credited. 
Then  it  is  said  the  delivery  of  the  writ  was  not  to  the 
sheriff,  but  only  to  his  agent  in  London ;  I  think  that 
makes  no  difference  whatever.  The  short  answer,  how- 
ever, to  the  action  is,  that  the  money  was  not  paid 
under  a  mistake  of  fact,  but  upon  a  speculation,  the 
fSEolure  of  which  cannot  entitle  the  plaintiffs  to  recover 
it  back. 

Aldbbson,  B. — This  is  money  paid,  not  under  a  mistake, 
but  under  a  bargain.  True,  it  turns  out  to  be  a  bad 
bargain ;  but  that  will  not  affect  its  validity.  But  further, 
the  money  is  paid  to  the  sheriff  for  the  purpose  of  being 
paid  over  to  the  execution  creditor,  subject  only  to  the 
plaintiffs'  supposed  right  under  the  deed.  By  the  delivery 
of  the  writ  to  the  sheriff  the  goods  are  bound,  and  the  pro* 
perty  in  them  cannot  afterwards  be  transferred  by  the 
debtor,  except  subject  to  the  interest  of  the  execution  cre- 
ditor. There  can  be  no  doubt  that  the  deliveiy  to  tiie 
deputy  in  London  is  a  delivery  to  the  sheriff;  the  deputy 
is  appointed  for  that  very  purpose.  The  plaintiffis  were 
wrong,  and  the  sheriff  right,  at  the  time  of  the  payment^ 
and  it  was  the  duty  of  the  sheriff  to  pay  over  the  mon^ 
to  the  execution  creditor.  Can  it  be  argued,  that  after 
such  payment  over,  he  can  be  compelled  to  refund  it  ?    I 
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think  not.    I  am  of  opinion,  therefore,  that  the  role  ought  E*ch.  qf  puat, 
to  be  discharged.  ^^^• 

Gurnet,  B.,  and  Maule,  B.  concurred. 

Rule  discharged. 


Hudson  v.  Nicholson. 

X  HE  declaration  stated,  that  the  plaintiff,  before  and  at  when  the  de- 
the  time  of  the  committing  of  the  grievance  by  the  defend-  a  w^rong  wWch 
ants,  as   hereinafter  mentioned,   was  and  from    thenoe  "the subject 

of  an  action  of 

hitherto  hath  been  and  still  is  lawfully  possessed  of  a  cer«  trespass,  it  is 

tain  close,  situate  in  the  city  of  London,  and  the  defend-  tr^^us^f^r''^ 

ants,  during  the  time  aforesaid,  and  at  the  time  of  the  com-  ^oulrh  it'con- 

mitting  of  the  said  grievance,  were  and  still  are  possessed  ^^^  °o  aiie- 

gation  of  vi  et 

of  a  certain  building  and  premises  near  to  and  adjoining  |^»"j.^*n^d  i». 
thereto.    Yet  the  defendants,  well  knowing  the  premises,  ^J^^  framed 
but  contriving  and  wrongfully  and  unjustly  intending  to  c^jJIJ^u^L** 
injure  the  plaintiff,  and  deprive  him  of  the  use,  bene^  ^ojuiy. 
fit,  and  enjoyment  of  the  said  dose,  and  to  annoy  and 
incommode  him  in  the  use,  possession,  and  enjoyment  of 
the  same,  to  wit,  on  Sec.,  and  on  divers  other  days  and 
times  afterwards  and  before  the  commencement  of  this 
suit,  wrongfiMy  and  ityuriously  kqpt  and  continued,  and 
caused  to  be  kept  and  continued,  for  a  long  and  unreason- 
able time,  to  wit,  from  thence  hitherto,  in  and  upon  and 
over  the  said  close  of  the  plaintiff,  divers,  to  wit,  nine 
shores  and  nine  timbers,  before  then,  and  before  the  plain- 
tiff became  possessed  of  the  said  close  as  aforesaid,  by  the 
defendants  and  others  whose  names  to  the  plaintiff  are 
unknown,  wrongftdly  and  injuriously  put,  placed,  fixed,  and 
erected  in,  upon,  and  over  the  said  close  of  the  said  plain- 
tiff; and  the  defendants  so  kept  and  continued  the  said  shores 
and  timbers  in,  upon,  and  over  the  said  close,  although  they 
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Bteh,  of  Pleat,  were,  to  wit,  on  the  day  and  year  first  aforesaid,  requested 
^  ^^^^'  .  by  the  plaintiff  to  remove,  take,  and  carry  away  the 
Hudson  same  from  and  oflF  the  said  close.  By  means  of  which  pre- 
NicHOLsoN.  mises,  and  by  reason  also  of  the  plaintiff  being  unable  to 
remove  and  take  away  the  said  shores  and  timbers  without 
causing  the  said  building  and  premises  of  the  defendants 
to  tumble  and  fall,  the  plaintiff  has  been  deprived  of  the 
use  and  enjoyment  of  his  said  close,  and  also  thereby  the 
plaintiff  hath  been  and  still  is  hindered  and  prevented  from 
building  and  erecting  a  certain  dwelling-house,  buildings, 
and  premises  on  the  said  close,  which  he  intended  to  do 
and  otherwise  would  have  done,  and  thereby  the  plaintiff 
hath  lost  and  been  deprived  of  all  the  benefits,  rents, 
profits,  and  advantages  he  woidd  have  derived  and  acquired 
from  the  said  dwelling-house  and  premises,  had  the  same 
been  built  and  erected  as  aforesaid.  And  also  by  means 
of  the  premises  the  plaintiff  hath  been  hindered  and  pre- 
vented from  perfecting,  frdfilling,  and  carrying  into  force 
and  effect  a  certain  contract  and  agreement  which  he,  to 
wit,  on  &c.,  made  and  entered  into  with  one  O.  H.  for 
the  building  and  erecting  of  the  said  dwelling-house,  build- 
ings, and  erections  so  by  him  intended  to  have  been  built 
and  erected  as  aforesaid,  on  his  said  close,  at  a  certain 
time  before  the  commencement  of  this  suit  elapsed,  and 
whereby  the  plaintiff  hath  become  liable  in  damages  to  the 
said  G.  H.  for  his  the  plaintiff ^s  non-performance  of  that 
contract  and  agreement,  and  hath  lost  and  been  deprived 
of  all  the  benefits  and  advantages  he  the  plaintiff  would 
have  derived  and  acquired  frx)m  the  completion  and  frOfil- 
ment  of  the  same,  and  thereby  also  the  plaintiff  hath  lost  and 
been  deprived  of  the  use  of  divers  plans  and  specifications 
for  the  building  and  erecting  of  the  said  dwelling-house, 
buildings,  and  erections,  and  the  expenses  by  him  incur- 
red thereon,  amounting,  to  wit,  to  50/.,  have  been  lost  and 
thrown  away  and  rendered  useless  by  reason  of  the  pre- 
mises aforesaid,  and  the  plaintiff  hath  been  and  is,  by 


1 


TRINITY  TERM^   2  VICT.  489 

means  of  the  premises,  otherwise  much  injured  and  dam-  Sxeh,  of  PUa», 
nified.  Jf^ 

Pleas,  first,  not  guilty ;  and  two  other  special  pleas  of       Hudson 

license.  Nicholson. 

At  the  trial  before  Lord  Alinger,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  the  jury  found  a  yerdict 
for  the  plaintiff. 

In  Easter  Term,  Sir  F.  Pollock  obtained  a  rule  to  shew 
cause  why  the  judgment  should  not  be  arrested,  on  two 
grounds:  first,  that  the  action  was  not  maintainable, 
because  the  facts  stated  in  the  declaration  were  com- 
mitted before  the  plaintiff  became  possessed  of  the  pre- 
mises, and  the  right  of  action  was  wholly  vested  in  the  plain- 
tiff^s  predecessor,  and  could  not  be  assigned;  secondly, 
that  the  action  should  have  been  trespass  and  not  case. 

Theriger  and  Rawlinson  shewed  causal — The  facts  stated 
on  the  face  of  the  declaration  cleariy  disclose  a  sufficient 
cause  of  action ;  and  case  was  the  correct  form  of  it.  This 
rule  appears  to  have  been  obtained  on  the  supposition  that 
the  action  was  brought  for  not  removing  the  shores  and 
timbers.  And  the  cases  put  by  Sir  F,  Pollock,  in  moving 
for  this  rule,  shew  that  such  was  his  view;  such  as  wheire 
a  man  builds  a  wall  on  another^s  land,  or  shoots  a  load 
of  rubbish  on  to  another  man's  tulip-bed, — ^no  action  can 
be  maintained  by  a  purchaser  who  comes  in  subsequently 
to  the  commission  of  the  injury.  It  is  true  that  a  chose  in 
action  is  not  assignable,  and  the  same  rule  applies  doubtless 
to  injuries  ex  delicto,  either  to  the  person  or  to  real  property. 
The  true  test  is,  whether  the  injury  be  determined  by  the 
act  itself,  such  as  cutting  down  and  carrying  away  a  tree, 
knocking  down  a  wall,  &c.  Such  cases  are  distinguish- 
able from  those  in  which  the  injury  does  not  cease  with  the 
act  itself,  and  where,  in  its  nature,  it  may  be  continuing. 
Thus,  it  is  stated  in  Com.  Dig.,  Action  on  the  Case  for 
Nuisance,  (B),  that,  for  nuisance  created  in  the  lifetime  of 
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Etek.  rf  Phot,  the  testator j  lui^d  oontiniiied  itfterwarcU^  the  devisee  diall 
>  ^  ^  have  his  action.  And  in  Some  v.  Banoish  (a),  )Fe«f- 
HuDsoN  bourne  v.  Mordamt  (b),  and  Bewnck  v.  ffifl  («)>  the  same 
NicHOLioif.  doctrine  is  laid  down.  Here  the  charge  is  for  wrat^fitOg 
keepmff  and  caniinmng,  and  cauring  to  bekq^t  ami  09$Uimted, 
the  timber,  &c..  And  after  verdicty  when  any  intendment 
is  to  be  made  in  support  of  the  declaration,  the  CSonrt  will 
intend  that  such  act  was  proved.  [Lord  Abinger^  C.  B.— 
Then,  if  such  act  be  proved,  should  not  the  form  of  aetbn 
have  been  trespaas  ?]  It  is  submitted  not  a  at  all  ev^ats  ease 
is  sufficient.  Lord  Ellenborough,  in  LawrtfMe  r.  (Met  (d), 
which  was  an  action  for  driving  holdfasts  into  the  plaintiff's 
wall,  the  plaintiff  having  recovered  once  for  the  trapaas,— ^ 
inclined  to  the  opinion  that  case  was  the  proper  form  of 
action  for  the  continuance.  At  all  events,  the  trespaeB  may 
be  waived,  and  case  maintained  for  the  continuance  of  the 
injury.  Some  of  tBe  oldest  as  well  aa  the  later  anthorities, 
shew  that  the  actions  are  conouirent.  It  waa  conceded 
in  Barker  v.  Birkbeck  {e),  that  both  actions^  via.  trespass 
and  case,  may  liei^  where  there  is  both  an  immji^ly^  and 
also  a  consequential  ii^uiy  done.  And  in  aoenrdance 
with  this,  Holroyd,  J.,  in  deUvering  his  jndgment  in 
Moreton  v.  Hardem  (/),  observed,  ^^  In  eaaea  where  theve 
is  no  ground  of  action  except  the  trespass^  perluqpa  case 
win  not  lie ;  but  where  an  actual  damage  has  been  sua- 
tained^  the  trespass  may  be  waived,  and  action  ia  main* 
tainable  on  the  special  cuxsumstances  of  the  ease,  aa  im 
PUt$  V.  Gamce  {gy^  In  that  case,^  the  dedaration  ateted 
that  the  plaintiff  waa  master  of  a  ship^  which  was  laden 
with  com,  and  that  the  defendai^k  entered  and  seised  tiie 
ship,  and  detained  it,  per  quod  impeditus  &c.  in  his  voyage. 
An  exception  was  tak^i,  that  the  action  should  have  been 

(a)  Cro.  Jac.  231.  {e)  3  Burr.  1556. 

(6)  Cro.  Eli2. 191.  (/)  4  B.  &  C.  223 ;  6  D.  &  R. 

(c)  Cro.  Eliz.  402.  275. 

((0  1  Stark.  N.  P.  R.  22.  {g)  1  Salk.  10. 
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trespaai :  but  it  was  held  well  for  the  Bpecial  damage.  Eiek.  rf  PUa$, 

1839 
though  he  might  have  mamtained  trespass.    These  cases  '   ^ 

are  recognised  by  Tindal,  C.  J.,  in  WilUams  v.  Holland  (a).       Hudson 
[Lord  Abinger,  C.  B. — ^All  these  cases  are  such  as  involTC    Nicholson. 
injury  to  personal  chattels ;  and  no  case  has  ever  yet  gone 
the  length  of  deciding^  that  for  trespass  to  land  case  may 
be  sustained  for  the  injury  consequential  on  it.]     The 
authorities  dted  lay  it  down  generally  that  the  trespass 
may  be  waived.     But  an  old  case^  in  Boll's  Abr.  104, 
Action  sur  Case,  (K.  2.),  appears  to  go  that  length : — 
''  En  action  siur  le  case,  si  le  plaintiff  declare  que  le  de- 
fendant dimit  et  prostravit  unum  murum  que  divide  le 
mese  del  plaintiff  and  defendant,  et  auxi  divel  les  tiles  del 
messuage  del  plaintiff,  per  quod  le  eau  vient  en  le  mes- 
suage del  plaintiff,  et  rott  le  timber  de  ceo,  Paction  gest, 
car  coment  que  il  puissent  aver  action  de  trespass  pur 
diveller  del  tiles,  uncore  cest  action  gest  auxi,  entant  que 
est  allege  que  per  reason  de  ceo  le  timber  del  mese  fnit 
rott.''   Lewson  v.  Kirk  (6),  Smithy.  Croodwin  (c), and  Brang- 
comb  V.  Bridges  (d),  and  the  dictum  of  Blackstone,  J.,  in 
Scott  V.  Sheppard  («),  were  abo  referred  to  in  support  of 
this  argument. -^This  being  a  motion  in  arrest  of  judgment, 
every  presumption  will  be  made  in  favour  of  the  verdict; 
every  thing  shall  be  intended  which  the  allegations  on  the 
record  required  to  have  been  proved.     Lord  Eldon^s  ob- 
servation in  De  Costa  v.  Clarke  (/)  is,  ''  The  Court  will 
infer  almost  anjrthing  after  verdict."    The  doctrine  was 
thus  laid  down  by  the  Court  in  Hanred  v.  Banks  (g),  (which 
is  recognised  by  Lawrence,  J.,  in  Ogle  v.  Barnes  (A;) : — 
''  The  plaintiff  describes  in  his  declaration  a  fact  which, 
as  it  comes  out  at  the  trial,  may  or  may  not  be  a  prop^ 
strict  trespass;  it  might,  at  the  trial,  be  proved  to  be 

(a)  10  Bing.  112;  3  M. &  Scott,  (d)  4B.&C.  145 ;  2  D.  &  R.  256. 

540.  (e)  2  W.  Bl.  895. 

{b)  Cro.  Jac.  266.  (/)  3  Bos.  &  P.  259. 

(c)  4  B.  &  Ad.  413 ;  1  N.  &  M.  (g)  2  Burr.  1 1 14. 

371.  (A)  8  T.  R.  188. 
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Ereh,  of  Pleat,  either  trespass  or  case.  K  it  had  been  proved  to  be  tres- 
'  V  pass  vi  et  armis^  the  plaintiff  in  that  case  must  have  been 
Hudson  nonsuitcd.  Before  the  trial,  it  stood  indifferent  whether 
Nicholson,  it  wonld  come  out  to  be  the  one  or  the  other.''  As  this  is 
a  case  in  which  the  consequential  damage  may  have  and 
is  actually  stated  to  have  accrued,  the  declaration  is  suffi- 
cient. [Lord  Abinger,  C.  B. — But  this  is  not  a  case  of 
consequential  damage ;  the  action  is  brought  for  a  dear 
continumg  trespass,  with  a  statement  of  special  damage. 
Can  the  Court  intend  that  an  action  on  the  case  can 
be  maintained  for  such  an  injury,  without  confounding 
all  the  distinctions  between  the  different  forms  of  action?] 
If  the  Court  are  of  opinion  that  a  clear  act  of  trespass 
is  stated  on  the  face  of  the  declaration,  then  it  is  sub- 
mitted that  the  count  is  sustainable  after  verdict^  as  a 
good  count  in  trespass.  On  this  motion,  being  one  in 
arrest  of  judgment,  no  objection  will  be  available  to  the 
defendant,  unless  it  be  one  which  he  could  have  supported 
in  case  of  general  demurrer.  The  omission,  therefore,  of 
the  words  ^^  vi  et  amus,''  &c.,  are  immaterial  after  verdict^ 
being  matters  only  of  special  demurrer:  4  Ann.  c.  16. 
The  commencement  also,  ^^  for  that  whereas,''  &;c.,  which  can 
only  be  taken  advantage  of  on  special  demurrer,  affords 
no  ground  of  objection.  The  nile  as  to  what  is  cured 
by  verdict,  is  clearly  stated  in  the  notes  to  StennelY. 
Hogg  {a) : — "  It  is  to  be  observed,  that  where  there  is  any 
defect,  imperfection,  or  omission,  in  any  pleading,  whether 
in  substance  or  form,  which  would  have  been  a  tsAxl 
objection  upon  demurrer,  yet,  if  the  issue  joined  be  such 
as  necessarily  required  on  the  trial  proof  of  the  facta  so 
defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given, 
the  verdict,  such  defect,  imperfection,  or  omission,  is  cured 


(a)  1  Wms.  Saunders,  227. 


^ 
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by  the  verdict  by  the  common  law/'     fimith  v.  Goodwin  (a),  BjccH,  of  PUat, 
which  was  an  action  on  the  case  for  an  irregular  distress^  ^  '   ^ 

is  a  strong  authority  in  support  of  the  present  point.  Hudson 
There  the  judgment  was  attempted  to  be  arrested  on  Nicholson. 
the  ground  of  misjoinder  of  case  and  trespass.  The 
seventh  count  stated  a  wrongful^  injurious^  and  vexatious 
taking  of  goods  a  second  time  for  the  same  rent^  and  a 
conversion  of  them  by  the  defendant :  and  the  Court  held^ 
that  though  the  coimt  disclosed  a  cause  of  action  in  tres- 
pass^ yet  it  might  be  considered  ^^  an  informal  count 
in  trover — setting  forth  specially  circumstances  which  it 
was  unnecessary  to  state^  but  which  are  the  subject  of  such 
an  action.'^  Besides^  nothing  defective  will  appear  on  this 
record — all  the  cases  which  are  to  be  founds  in  which 
judgment  has  been  arrested^  have  been  cases  of  miyoinder. 
Here  there  is  only  one  county  and  therefore  they  are 
not  applicable.  [Maule^  B. — But  will  not  the  very  com- 
mencement of  the  record  shew^  that  the  defendant  was 
summoned  to  answer  the  plaintiff  in  an  action  on  the 
case?']  It  is  submitted  not;  for  no  such  words  would 
appear  on  the  Nisi  Prius  record.  According  to  the  form 
given  by  the  New  Rules^  the  issue^  when  made  up,  woidd 
merely  state  that  the  defendant  was  summoned  to  answer  the 

plaintiff  on  a  writ  issued  on  the day  of  &c. ;  and  even 

if  it  did  appear  by  mistake,  it  has  been  decided  in  Marshall 
V.  Thomas  (&),  that  if  the  form  of  action  is  misdescribed  at 
the  commencement  of  the  declaration,  it  is  only  an  irre- 
gularity, and  not  even  a  ground  of  special  demurrer.  And 
further,  after  verdict  all  variance  between  the  declaration 
and  writ, whether  in  form  or  substance,is  aided  by  the  5  Geo. 
1,  c.  13.  But  reliance  can  be  safely  placed  on  the  form  of 
the  issue  and  the  Nisi  Prius  record  given  by  the  rules 
of  H.  T.,  4  Will.  4,  on  which  only  the  date,  and  not  the 
nature  of  the  writ,  appears. 

(a)  4  B.  &  Adol.  413.  {h)  2  Dowl.  P.  C.  208. 


444  CA8BS  IN  THB  EXCHEQUEB, 

Bjeck.  of  Pleat,      R,  V.RUhords  and  Swann,  contra,  were  directed  to  confine 
V    ^'   .     their  attention  to  this  last  pointy  namely^  that  this  was  a 
Hudson       good  count  in  trespass  after  yerdict. — It  is  the  duty  of  the 
Nicholson,     plaintiff  to  make  up  the  issue,  and  when  it  was  so  made  up^ 
it  would  state  that  the  defendant  was  summoned  to  answer 
the  plaintiff  in  an  action  on  the  case,  and  having  chosen 
to  make  up  the  issue  in  that  form,  he  cannot  afterwards 
turn  round  and  say  it  is  an  action  of  trespass.     [Lord 
Abinger,  C.  B. — If  the  declaration  should  afterwards  turn 
out  to  be  in  trespass,  though  commenced  in  case,  the  only 
remedy  the  defendant  has  is  to  move  to  set  it  aside  for 
irregularity,  according  to  the  authority  which  has  been 
dted.    If  you  waive  the  irregukrity,  and  go  on  and  plead 
to  it,  and  it  is  a  dear  declaration  in  trespass,  you  cannot 
take  advantage  of  it  afterwards.]     But  secondly,  this  is 
not  a  good  declaration  either  in  case  or  trespass.     [Lord 
Abmger^  C.  B. — ^Mr.  RawBnson  says,  upon  the  fiioe  ci  this 
declaration  a  charge  of  trespass  is  shewn,  though  accord- 
ing to  the  formal  part  of  it  it  is  in  case,  and  that  after 
verdict  it  is  a  good  count  in  trespass.]     If  it  be  so,  it  is  a 
misjoinder.  [Lord  Abinger,  C.  B. — ^Not  of  counts,  for  there 
is  only  one.    Miyoinder  is  the  joinder  of  counts  in  diffiar- 
ent  forms  of  action.]     Such  an  objection  may  equally 
be  taken  distributively  as  to  the  different  parts  of  a 
count,  and  where  the  concluding  part  of  a  count  is  in 
trespass  and  the  commencement  is  in  case,  it  is  a  mis- 
joinder.   The  intention  was  to  complain  of  the  conse- 
quential injury,  yet  the  facts  stated  constitute  a  trespass. 
It  is  alleged  that  the  defendants  kept  and  continued  the 
shores  and  timbers  in  and  upon  and  over  the  plaintiff^s 
dose,  although   they  were  requested  to   remove  them. 
[Lord  Abinger,  C.  B. — The  request  is  only  aggravation.] 
The  trespass  being  commenced  upon  the  plaintiff's  dose, 
the  defendants  had  no  right  to   go  upon  the  close  to 
abate  it,  and  he  ought  to  have  done  so  himself:  Patrick  v. 


\ 


TRINITY  TEBM^   2  VICT.  415 

Colerick(a)y  Anthony  v,  Harvey  lb).     [ItordAbinger^  C,  B. —  EjccH.  of  PUat, 

1839 
That  might  have  been  so:  but  here  he  goes  on  to  shew  '  ^ 

that  he  oonld  not  remove  the  shores  without  bringing       Hudson 
down  the  defendant's  buildings  upon  him.]     It  is  submit-     Nicholson. 
ted  that  the  very  circumstance  of  the  defendant  not  doing 
this  upon  request^  shews  that  it  is  only  a  groimd  for  main- 
taining an  action  upon  the  case.     [Lord  Abinger,  C.  B. — If 
80^  it  is  a  good  count  in  case.]     It  may  be  very  much 
doubted  whether  any  right  of  action  at  all  is  disclosed. 
The  declaration  states  that  poles  and  timbers  having  been 
placed  in  the  plainti£f's  land,  the  defendant  continued 
them  afterwards,  although  requested  to  remove  them. 
This  was  a  mere  nonfeasance.    There  was  no  duty  on  the 
part  of  the  defendants  to  remove  them;  the  plaintiff  might 
have  removed  them  himself:  Peyton  Y.May  or  of  London  (c). 

Lord  Abinger,  C.  B. — I  was  at  first  disposed  to  think 
that  the  judgment  ought  to  be  arrested  in  this  case,  on 
the  ground  I  have  already  stated  in  the  course  of  the  ar- 
gument. I  still  adhere  to  the  opinion  that  this  is  pro- 
perly the  groimd  of  an  action  of  trespass,  and  not  of  case. 
It  is  not  similar  to  those  cases  that  have  been  cited,  of 
trespass  to  a  personal  chattel,  where  trespass  and  case 
are  concurrent  remedies,  and  where  a  party  may  waive  the 
trespass  and  go  for  the  consequential  damage ;  as  for  in- 
stance in  the  case  of  an  asportation  of  goods,  where  trover 
may  at  all  times  be  maintained.  A  party  may  even  bring 
trover  to  try  the  right  to  coal  mines ;  but  those  cases  con- 
tain distinct  causes  of  action,  and  are  not  analogous  to  an 
action  brought  for  a  trespass  to  the  soil,  which  is  continued. 
The  whole  of  this  declaration  shews  that  these  timbers  were 
put  into  the  soil  of  the  plaintiff  for  the  purpose  of  support- 
ing the  defendant's  house>  and  they  were  continued  there 


(a)  3  M.  &  W.  483.  (6)  8  Bing.  186 ;  1  M.  &  Seott,  300. 

(c)  9  K  &  G.  725;  4  Man.  &  Ry.  625. 
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Bxeh.  of  Pleat,  bv  the  defendant  himself^  rendering  him  sabstantially  a 

1QQQ  ^ 

^     ^'   .     trespasser,  as  much  as  if  he  had  stuck  a  pole  in  the  land 
Hudson        of  the  plaintiff.     It  is  specially  assigned  as  ground  of  com- 

Nicholson,  plaint  that  the  plaintiff  could  not  remove  the  shores  with- 
out pulling  down  the  defendant's  house ;  but  it  is  for  the 
defendant  to  shew  that  his  house  would  be  thereby  injured. 
I  think,  therefore,  that  this  is  substantially  a  trespass. 
Then  it  is  ingeniously  argued  by  Mr.  Rawlinson,  that  this 
count  is  a  good  count  in  trespass  after  verdict ;  that  the  de- 
claration, although  not  in  artificial  language  a  declaration 
of  trespass,  yet  contains  in  reality  a  charge  of  trespass.  Then 
the  only  difficulty  on  this  point  is  the  writ  of  summons  being 
described  on  the  record  as  being  in  an  action  on  the  case. 
I  am  not,  however,  aware  of  any  case  in  which  this  has  been 
considered  at  all  material;  and  I  think  a  variance  between 
the  writ  and  declaration  is  no  ground  for  arresting  the  judg- 
ment. In  practice  it  is  well  known  that  such  objections 
are  cured  by  the  subsequent  pleadings.  That  being  so, 
and  no  authority  being  cited  for  the  defendant  which  bears 
upon  the  point,  wc  may  treat  this  declaration  as  what  it 
really  is,  viz.  a  declaration  in  trespass  without  the  words 
''vi  et  armis.^'  After  verdict,  the  omission  of  those  words 
is  of  no  importance.  We  must  now  look  to  the  substance ; 
and,  substantially,  this  is  a  count  in  trespass.  The  rule 
must  therefore  be  discharged. 

Gurnet,  B.,  concurred. 

Maule,  B.  — I  am  of  the  same  opinion,  and  think  that 
this  declaration  states  a  continuing  act  of  wrong  by  the 
defendant,  and  not  such  an  injury  as  is  the  subject  of  an 
action  upon  the  case,  but  of  trespass.  The  only  objection 
is,  that  the  issue  calls  it  an  action  on  the  case.  I  think 
that  might  be  ground  of  special  demurrer,  but  it  is  no  ob- 
jection after  verdict. 

Ride  discharged* 
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Ejcch.  of  PUas, 
1839. 


VACATION  SITTINGS  AFTER  TRINITY  TERM. 


on 


Williams  v.  Bryant. 

UeBT  on  bond  for  5,000/.  The  plaintiff  by  Iiis  declaration  in  debt 
complained  against  "  WiUiam  Francis  Bryant,  sued  by  the  SSr?  by  Wa^^*"' 
name  of  William  Bryant.''     The  defendant  pleaded  non  declaration, 

_  _  complained 

est  factum,  and  the  cause  was  tried  before  Mavle,  B.,  at  against  w.  f. 
the  last  Assizes  for  the  county  of   Somerset.      It  ap-  the  name  of 
peared  in  evidence  that  the  defendant  did  in  fact  execute  J^i®*    '^^^ 

*■  ^  ^  ^  defendant 

a  bond  agreeing  with  that  described  in  the  declaration,  pleaded  non 
by  the  name  of  William  Bryant,  and  that  at  the  time  of  the  trial,  it  ap- 
the  execution  he  was  known  by  that  name ;  but  it  was  defendant*did  * 
objected  that  the  issue  was  not  maintained,  and  that  the  *"  ^*«^  execute 

&  bond  agree* 

plaintiff  ought  to  be  nonsuited.      The    learned  Judge  ing  with  that 
directed  a  verdict  for  the  plaintiff,  but  reserved  to  the  thrdecLration, 
defendant's  counsel  liberty  to  move  to  enter  a  nonsuit.         \l  ^^^  name  of 

^  W.B.,  and  that, 

at  the  time  of 

Erie,  in  Easter  term  last,  obtained  a  rule  nisi  accordingly,  he  was  known 
citing  Field  v.  Winl(m{a),  Clark  v.  hteadip),  and  Gould  v.  ^,Sf\^"Jfc;7 
Barnes  (c) .  ^^^  proof  waa 

sufficient  to  BUS- 
tain  the  issue, 

Crowder   and   Jardine  shewed   cause. — The   objection  ^yirfwice^" 
rests  entirely  upon  an  assumed  variance  in  the  Christian  ^ndiy,  that 

•^      ^  ^        ^  ^  ^  eyen  if  the 

name;  but  there  is  nothing  in  the  case,  either  in  the  way  objection  were 

of  averment,  proof,  or  admission  on  the  record,  to  shew  not  one  of  which 

that  the  name  of  Francis,  introduced  for  the  first  time  in  io^d^I^**' 

the  declaration,  is  not  a  surname.    The  Court  will  make  Wn^eif  under 

,         the  plea  of  non 

every  reasonable  mtendment  for  the  purpose  of  meeting  est  factum. 
an  objection  of  this  nature;  as  in  Scott  v.  Joans {d),  it  was 

(a)  Cro.  Eliz.  897.  (c)  3  Taunt  504. 

(6)  Lutw.  894.  {d)  3  East,  112. 
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B*ch.  of  Pieat,  presumed,  where  nothing  appeared  to  the  contrary,  that 

1839 

'  ^     Jonathan  othenvise  John,  was  all  one  name  of  baptism. 

Williams  Here  it  is  quite  a  reasonable  presumption^  that  ten  years 
Bryant,  ago,  when  this  bond  was  made,  the  proper  name  of  the 
defendant  was  William  Bryant,  by  which  it  is  proved  that 
he  was  known  at  that  time,  and  by  which  he  describes 
,  l^mself  in  the  instrument,  and  that  he  has  since  assumed 
the  surname  of  Francis,  either  by  license  firom  the  crowns 
or  of  his  own  authority:  Barlow  v.  BaieMan{d),  If  so,  the 
declaration  is  regular  in  giving  him  the  surname  he  had 
assimied,  and  which  is  in  fact  his  true  name  at  the  time 
of  declaring  upon  the  bond.  By  tracing  the  principle 
upon  which  the  decision  in  the  case  of  Gould  y.  Barne9[ll^ 
is  foimded,  through  the  earlier  authorities,  it  will  be  seen 
that  the  objection  applies  to  the  mistake  of  a  bapHtmai 
name  only;  and  it  will  also  appear  that,  if  that  principle 
is  applicable  at  aU  at  the  present  day,  a  bond  in  which  the 
Christian  name  of  the  obligor  is  falsely  stated,  is  whoUy 
yoid,  and  consequently  that  the  objection  cannot,  since 
the  rule  of  H.  T.,  4  Will.  4,  Reg.  21,  be  ayailable  to  the  de- 
fendant  upon  the  plea  of  non  est  fSeustum. 

The  principle  is,  that  in  obligations,  as  well  as  in  all 
deeds  which  operate  per  se  by  way  of  grant,  without  liveiy, 
or  any  act  in  pais  to  be  done  upon  them,  there  must  be 
a  designation  of  the  party  to  be  charged, — ^not  by  ettrinsic 
averment,  or  anything  beside  the  deed, — but  on  the  fece  of 
the  instrument  itself  (c).  And  this  demonstratio  persons 
must  be  effected  by  the  true  statement  of  the  name  of  bap- 
tism, which,  in  early  times,  was  the  real  name  of  designation, 
and  which,  for  that  reason,  is,  in  ancient  authorities,  usually 
called  the  proper  name,  to  distinguish  it  firom  a  surname. 
It  is  a  sensible  rule,  that  the  name  of  the  party  charged 
should  appear  with  certainty  in  all  solemn  instruments, 

(a)  3  P.  Wms.  65.  Queen  v.  The  Bishop  of  Chester,  1 

(6)  3  Taunt.  504.  Lord  Raymond,  303,  sad  12  Mod. 

(6)  See  per  Hoii,  C.  J.,  in  The      186. 
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and  especially  in  those  which  bind  lands :  for  otherwise  ^ck,  of  PUat, 

1839 

heirs  and  purchasers  might,   as    Lord  Stowell  says  in  '   ^ 

Wakefield  v.  Wakefield  (a),  "  be  for  years  at  hide-and-seek  Williams 
about  identity ; ''  but  it  may  be  reasonably  doubted,  whe-  Bryant. 
ther,  at  the  present  day,  when  surnames  have  been  in 
general  use  for  many  centuries,  and  when  Christian  names 
have  ceased  to  designate  the  person  with  any  degree  of 
certainty,  the  ancient  and  rigid  rule,  respecting  the  com- 
plete accuracy  of  the  latter  in  bonds  and  deeds,  can  be 
justified.  Lord  Coke,  treating  ofthe  requisites  of  deeds,  says, 
that  "  special  heed  must  be  taken  to  the  name  of  baptism ;" 
and,  by  stating  some  excepted  instances,  in  which  he  con- 
siders that  a  grant  would  be  good,  though  the  name  of 
baptism  is  mistaken,  he  clearly  implies  his  opinion,  that, 
as  a  general  rule,  a  grant  by  a  false  Christian  name  would 
be  void  {b).  Perkins  declares  this  doctrine  more  dis- 
tinctly ;  for,  after  stating  that  doubts  prevailed  as  to  the 
validity  of  an  annuity  deed,  in  which  the  grantor  is 
described  by  a  false  name  of  baptism  (c),  he  goes  on  to 
say, — "  Such  things  as  passe  by  liverie,  as  land  &c.,  not- 
withstanding the  deed  of  feoffioaent  be  made  of  that  by  a 
contrary  name  of  baptism  of  the  feoffor,  and  by  contrary 
name  of  baptism  of  the  feoffee,  it  is  a  good  feoffment,  if 
liverie  of  seisin  be  made  by  the  feoffor  unto  the  feoffee ;  and 
it  takes  effect  by  the  liverie,  and  not  by  the  deed.  And  if  a 
man  give  me  his  horse  by  word,  and  makes  to  me  a  writing 
of  the  same  by  his  contrary  name  of  baptism,  and  by  my 
contrary  name  of  baptism,  it  was  a  good  gift  by  word,  but 
not  by  the  writing  {d)"  This  distinction  between  the  effect 
of  an  error  in  a  baptismal  name  and  in  a  surname  in  bonds, 
is  found  in  very  ancient  authorities.  In  a  case  in  the  Year 
Book,  3  Hen.  6,  25,  6,  it  was  held  that  an  obligor  whose 
real  name  was  Richard  Talbot,  should  not  be  charged  with 

(a)  1  Hagg.  Cons.  Rep.  401.  (e)    Perkins'    Profitable    Book, 

(6)  Co.  Litt.  3.  a.  p.  17,  pi.  38. 

(d)  PI.  42. 

VOL.  V.  II  M.  W. 
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Bxeh,  cf  puat,  a  bond  in  which  he  was  named  John  Talbot.     The  counsel 

1839 

•  ^     for  the  plaintiff  in  that  case  contended  at  the  bar,  that  if 

Williams  a  bond  is  made  by  Watte  at  Stile  by  the  name  of  fFatte  at 
Brtant.  Gap,  and  an  action  of  debt  is  brought  against  him  by  the 
latter  name,  according  to  the  bond,  he  cannot  object  that 
his  real  name  is  Watte  at  Stile.  But  the  Court  said 
"  that  there  is  a  diversity  where  one  is  bound  by  another 
surname  than  he  has  put  in  the  deed,  and  where  he  is 
bound  by  another  proper  name  than  he  has  put  in  the 
deed ;  for  where  one  is  boimd  by  another  surname,  and 
the  writ  is  brought  according  to  the  deed,  there,  if  he 
pleads  that  he  hath  another  surname,  the  plaintiff  shall 
maintain  his  writ  by  special  shewing,-«ucli  u  that  he 
bound  himself  by  that  name,  or  that  the  defendant  in  fuSi 
delivered  the  deed  to  him.  And  this  is  the  reason,  for 
that  a  man  may  have  divers  surnames,  and  be  known  by 
one  and  by  the  other ;  but  with  the  name  of  baptism  the 
law  is  different,  for  a  man  cannot  have  two  names  of  bap- 
tisnu'^  So  also  in  a  case  in  the  Year  Book,  33  Hen.  6, 
19,  Chief  Justice  Priaot  says  expressly,  ''  I  am  of  oj»nion 
that  if  Thomas  Littleton  is  bound  to  me  by  the  name  of 
Robert  Littleton,  this  obligation  is  void ;  for  if  I  bring  a 
writ  against  him  by  the  name  of  Robert,  the  writ  is  bad, 
and  alias  dictus  cannot  be  of  proper  names.''  Another 
judicial  dictum  to  the  same  effect  will  be  found  in  the 
Year  Book,  9  Ed.  4, 43  (abstracted  in  Fitzherberf  s  Abr.  tit 
Grant,  pL  23).  The  same  principle  is  also  expressly  recog- 
nised in  Ponton  v.  Chowles  (a).  Button  v.  Wrightman  (i), 
Disply  V.  Sprat  (c),  Humble  v.  Glover  (d)^  and  Regina  v. 
Bishop  of  Chester  {e) ;  and  it  is  adopted  without  question 
as  the  law  in  Fitzherberfs  Abr.  tit.  Grant,  pi.  23 ;  2  BolL 
Abr.  21,  Faits,  B.  3;  Com.  Dig.  tit.  Fait,  E.  8;  Bacon's 

(a)  Moore,  897.  {d)  Cro.  Eliz.  328. 

(6)  Popham,  56.  (e)  1    Lord   Raym.,    292 ;    12 

(c)  Cro.  Eliz.  57.  Mod.  185. 
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Abr.  tit.  Grants,  C.      Chief  Baron  Gilbert  (a)  states  the  Exch.  of  Pitas, 
law  respecting  the  distinction  between  the  effect  of  a  mis-  '  . 

take  in  the  Christian  name  and  that  of  an  error  in  the  Williams 
surname  in  grants  and  obligations,  entirely  in  accordance  Bryant. 
with  the  above  authorities,  and  suggests  what  occurs  to 
him  as  a  reason  for  the  rule,  that  a  mistake  of  the  former 
cannot  be  aided  by  pleading  or  averment.  Assuming, 
therefore,  this  distinction  to  be  undoubted  law,  and 
applying  it  to  the  present  objection,  it  will  be  found  that 
in  every  case  which  has  been,  or  which  can  be,  cited  in 
support  of  this  application,  the  mistake  held  to  be  fatal 
has  been  the  mistake  of  the  Christian  name  only.  Thus 
in  Hyckman  v.  ShotboU  (A),  it  was  John  for  William ;  in 
Field  V.  WMow  (c),  it  was  John  for  James ;  in  Watkins  v. 
Oliver  (c/),  in  Sir  Edward  AshfieUPs  case  (e),  and  in  Maby 
V.  Shepherd  (/),  it  was  Edmund  for  Edward ;  in  Clarke  v. 
Istead  {ff),  it  was  Robert  for  John ;  in  Evans  v.  King  (A), 
Henry  for  Henry  Vaughan,  but  the  name  of  Yaughan 
appeared  upon  the  plea  in  abatement,  and  was  admitted 
upon  the  record,  to  be  a  Christian  name;  and  lastly, 
in  ChnUd  v.  Barnes  (i),  upon  which  case  this  rule  was- 
obtained,  it  was  Thomas  for  Joseph.  It  is  clear,  therefore, 
from  the  authorities,  that  the  objection,  if  available  at  all, 
applies  only  to  the  mistake  of  a  Christian  name ;  it  may 
be  doubted  whether  the  altered  usages  of  society  in  this 
respect,  which  have  entirely  reversed  the  relative  import- 
ance of  baptismal  names  and  surnames  for  the  purposes  of 
designation,  have  not  rendered  the  old  law  upon  this 
subject  obsolete;  but,  at  all  events,  there  is  nothing  in 
this  case  to  shew  that  Francis  is  not  a  surname,  adopted 
since  the  bond  was  made,  and  the  Court  will  not  intend 

(a)  History  ofthe  Common  Pleas,  (e)  Brownlow,  48. 
pp.  174,  178.  (/)  Cro.  Jac.  640. 

(b)  Dyer,  279  a.  (g)  Lutwyche,  894. 

(c)  Cro.  Eliz.  897.  (h)  Willes,  554. 

(d)  Cro.  Jac.  558.  <i)  3  Taunt  504. 

ii2 
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Ereh.  of  PUas,  that  it  is  a  Christian  name  in  order  to  mmnti^iTi   an 
'  ^     objection  of  this  nature. 
WILLIAM!  But  a  conclusive  answer  to  this  objection  is  afforded  by 

Bryant.  the  rule  of  Hilary  Term^  4  WilL  4,  r.  21^  which  declares 
that  "  in  debt  on  specialty  the  plea  of  non  est  £Eictum  shall 
operate  as  a  denial  of  the  deed  in  point  qffact  only,  and  aH 
other  defences  shall  be  specially  pleaded^  including  matters 
which  make  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable.^'  Now  if  the  defendant  intended  to 
rely  upon  the  ancient  doctrine  that  a  bond  containing  the 
felse  baptismal  name  is  void^  he  was  bound  under  the  above 
rule  to  plead  specially^  though  such  a  defence  might  formerly 
be  available  under  non  est  factum.  In  like  manner,  if  he 
relied  upon  the  variance  of  the  name  in  the  declaration 
from  that  in  the  bond,  he  cannot  avail  himself  of  such  a 
defence  without  a  special  plea,  because  there  is  no  question 
in  this  case  respecting  the  identity  of  the  person,  the 
defendant  having  beyond  all  doubt  executed  the  bond  in 
point  of  fact  j  and  upon  non  est  factum,  since  the  above 
rule,  the  only  proof  which  the  plaintiff  is  bound  to  produce 
at  Nisi  Prius  is,  that  the  party  did  in  point  of  fact  execute 
the  instrument  set  out  in  the  declaration. 

Erie  and  Ball,  in  support  of  the  rule. — ^Although  a  man 
cannot  properly  have  two  Christian  names  of  baptism,  yet 
it  is  a  principle  of  law,  that  if  a  party  execute  a  deed  by 
any  name,  he  will  be  estopped,  in  an  action  upon  the  in- 
strument, from  disputing  that  his  name  is  different  frcHn 
that  which  he  has  adopted ;  and  the  authorities  shew  that 
if  a  party  signs  a  bond  by  a  wrong  name,  he  must  be  sued 
in  that  name.  It  is  a  principle  of  law  that  estoppeb  must 
be  mutual,  and  therefore  the  obligee  is  bound  by  the 
same  rule,  and  the  name  given  in  a  deed  must  be  taken,  as 
between  the  parties  to  that  deed,  as  absolutely  conclusive. 
— ^They  relied  upon  Hyckman  v.  ShotboU,  Ponton  v.  ChowleB, 
JFat/dns  v.  Oliver,  Moby  v.  Shepherd,  Evans  v.  King,  GoM 
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V.  Barnes,  and  Reeves  v.  Slater  (a). — ^In  the  case  of  a  Jew,  a  Exeh.  of  pum, 
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Pagan,   or  a  Turk,  who  can  have  no  Christian  names,  *   ^ 

they  would  be  liable  to  be  sued  by  the  name  which  they  Williams 
had  put  to  a  bond  or  deed.  This  defendant  ought,  there-  Brtant. 
fore,  to  have  been  sued  by  the  name  by  which  he  signed 
the  bond,  viz.  ''William  Bryant,"  and  not  "William 
Francis  Bryant."  Next,  as  to  the  point  that  this  objection 
cannot  be  taken  advantage  of  under  the  pleaof  non  est  fac- 
tum. It  was  intended  that  that  plea  should  put  in  issue 
the  execution  of  the  instrument  by  the  person  described 
in  the  declaration ;  but  shewing  the  execution  of  a  bond 
by  WiDiam  Bryant  is  no  proof  of  the  execution  of  the 
bond  by  William  Francis  Bryant,  against  whom  the  action 
is  brought.  The  new  rules  were  intended  to  apply  to 
cases  where  an  instrument  is  sought  to  be  vitiated  by  some 
informality;  but  not  to  cases  where  the  plaintiff's  proof 
is  deficient,  in  not  shewing  the  execution  of  the  instru- 
ment by  the  party  sued.  [Alderson,  B. — ^They  say  it  is 
the  same  person.]  The  question  whether  Francis  ought 
to  be  taken  as  a  surname,  ought  to  have  been  raised  at 
the  trial,  as  that  was  a  question  of  fact  for  the  jury  to  de- 
termine, and  evidence  might  have  been  given  to  shew  that 
it  was  a  name  of  baptism.  Besides,  if  it  is  to  be  presumed 
that  the  defendant  took  that  name  as  a  surname  since  the 
execution  of  the  bond,  that  ought  to  have  been  suggested,  as 
is  done  in  the  case  of  a  party  acquiring  a  change  of  dignity 
or  title,  or  where  he  has  changed  his  name  by  letters 
patent  from  the  crown. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  plaintiff  in  this  case,  by  his  declaration, 
complained  against  William  Francis  Bryant,  sued  by  the 

(a)  7  B.  &  Cr.  486. 
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Bxch.  of  Pkoi,  name  of  William  Bryant  the  elder,  on  a  bond.  On  an 
.  ^  ^  issue  on  a  plea  of  non  est  factum,  tried  before  my  Brother 
Williams  Moule,  it  appeared  in  evidence  that  the  defendant  did  ex- 
Bryant.  ecute  a  bond,  agreeing  with  that  described  in  the  declara- 
tion, by  the  name  of  William  Bryant ;  and  that  at  the  time 
of  the  execution  he  was  well  known  by  that  name :  but  it 
was  objected,  that  the  issue  was  not  maintained,  and  that 
the  plaintiff  ought  to  be  nonsuited.  My  Brother  Mauk 
directed  a  verdict  for  the  plaintiff,  but  reserved  to  Mr. 
Bhrle  the  liberty  to  move  to  enter  a  nonsuit. 

A  rule  nisi  was  obtained,  and  cause  shewn,  last  term. 
We  have  considered  the  case,  and  are  of  opinion  that  the 
rule  ought  to  be  discharged. 

The  authorities  in  support  of  the  rule,  were  the  case  of 
Gould  V.  Barnes  {a),  and  others  therein  referred  to.  It  ap- 
pears firom  these  to  be  a  settled  point,  that  if  a  declaration 
against  a  defendant  by  one  Christian  name,  as,  for  in- 
stance, Joseph,  state  that  he  executed  a  bond  by  the  name 
of  Thomas,  and  there  be  no  averment  to  explain  the  differ* 
ence,  such  as  that  he  was  knaum  by  the  latter  name  ai  the 
time  of  the  execution,  such  a  declaration  would  be  bad  on 
demurrer,  or  in  arrest  of  judgment,  even  after  issue  joined 
on  a  plea  of  non  est  &ctum.  And  the  reason  appears  to 
be,  that  in  bonds  and  deeds,  the  efficacy  of  which  depends 
on  the  instrument  itself,  and  not  on  matter  in  pais,  as 
feoffments,  there  must  be  a  certain  designatio  penon»  ot 
the  party,  which  regularly,  in  the  case  of  ordinary  persons, 
ought  to  be  by  the  true  first  name,  or  name  of  baptiflm, 
and  sumame(6)  j  of  which  the  first  is  the  most  important. 
And  there  are  many  cases,  in  which  the  court  have  said, 
and  as  recently  as  in  that  in  WiUes,  554,  that  a  man  can- 
not have  two  Christian  names  at  the  same  time;  nor  can 
he,  properly  and  strictly,  have  two :  but,  on  the  other  hand, 
it  is  certain  that  a  person  may  at  this  time  sue,  or  be  sued, 

(a)   3  Taunt.  504.  {h)   Sheph.  Touch.  233. 
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not  merely  by  his  true  name  of  baptism,  but  by  any  first  fixe*.  »/  PUat, 
name  wUch  he  has  acquired  by  usage  or  reputation;  J^L^ 
though  it  was  otherwise  held  in  the  case  in  Vin.  Abr.  Mis-  Williams 
nomer,  C.  12,  in  7  Will.  3 :  if  a  party  is  called  and  known  bryant. 
by  any  proper  name,  by  that  name  he  may  be  sued,  and 
the  misnomer  could  not  be  pleaded  in  abatement;  and  not 
only  is  this  the  established  practice,  but  the  doctrine  is 
promulgated  in  very  ancient  times.  In  Bracton,  188  b,  in 
speaking  of  pleas  in  abatement,  it  is  said,  "  Item,  si  quis 
binominis  fiierit,  sive  in  nomine  proprio  sive  in  cognomine, 
illud  nomen  tenendum  erit  quo  solet  frequentius  appellari, 
quia  ideo  imposita  sunt,  ut  demonstrent  voluntatem  dicen- 
tis,  et  utimur  notis  in  vocis  ministerio.'^  And  Lord  Chief 
Baron  Camyns,  in  his  Digest,  Fait,  E,  3,  says, ''  K  a  man 
be  baptized  by  one  name  and  known  by  another,  a  grant 
by  the  name  by  which  he  is  known  shall  be  good/'  This 
is  founded  on  the  dicta  in  the  Year  Book,  46  Edw.  3,  fo. 
22.  And  if  a  party  may  sue,  or  be  sued,  by  the  proper 
name  by  which  he  is  known,  it  must  be  a  sufficient  desig- 
nation of  him,  if  he  enter  into  a  bond  by  that  name.  It 
by  no  means  foUows,  therefore,  that  the  decisions  in  the 
case  of  ChnUd  v.  Barnes,  and  others  before  referred  to,  in 
which  the  question  arose  on  the  record,  would  have  been 
the  same,  if  there  had  been  an  averment  on  the  face  of  the 
declaration,  that  the  party  was  known  by  the  proper  name 
in  which  the  bond  was  made  at  the  time  of  making  it.  We 
find  no  authorities  for  saying  that  the  declaration  would 
have  been  bad  with  such  an  averment,  even  if  there  had 
been  a  total  variance  of  the  first  names,  still  less  where  a 
man  having  two  proper  names,  or  names  of  baptism,  has 
bound  himself  by  the  name  of  one.  And  on  a  plea  of  non  est 
factum,  where  the  difference  of  name  does  not  appear  on 
the  record,  and  there  is  evidence  of  the  party  having  been 
known,  at  the  time  of  the  execution,  by  the  name  on  the 
instrument,  there  is  no  case  cited  on  the  argument,  and 
none  that  we  are  aware  of,  which  decides  that  the  instru- 


456 


CASES   IN   THE   BXCHEQUBE, 


Williams 

V. 

Bryant. 


Exch,  of  Pleat,  ment  is  Toid.    In  Hyckman  v.  Shotbott(a)f  which  was  cited 

as  shewing  that  the  variance  of  name  was  filial,  on  non 
est  factum,  the  wrong  name  in  the  bond  (John  initead 
of  William)  is  said  to  have  been  inscribed  by  muiake; 
and  therefore,  it  is  to  be  presnmed,  was  not  a  name  by 
which  he  was  known.  In  the  absence,  therefixre,  of  any 
authority  to  the  contrary,  and  relying  upon  the  law  now 
fiilly  established,  as  to  misnomers  in  actions,  we  think  a 
bond  is  not  void  which  is  in  the  name,  whether  such  name 
be  the  firrt  or  Christian  name,  or  fimiily  lume,  by  which 
the  party  is  commonly  called  or  known,  and,  consequently, 
that  the  plaintiff  in  this  case  was  entitled  to  recover. 

We  wish  to  add,  that  it  appears  to  us,  that  if  the  objec- 
tion were  vaUd,  it  was  not  available  under  this  plea  of  non 
est  factum,  since  the  new  rules. 

Bule  discharged. 

(a)  Dyer,  279. 


BUTTEMBBB  V.  HaTXS. 

Where  A.,        ASSUMPSIT.— The  first  count  of  the  declaration  al- 

beinir  possessed 

of  a  messuage  leged,  that  the  plaintiff  was  possessed  of  a  certain  mes- 
fo/thr™lidue  s^^^  and  dwelling-house,  held  by  him  as  tenant  to  one 
of  a  certain       j^  Q   {q^  the  rcsiduc  of  a  Certain  term  of  seven  years,  three 

term  of  years, 

agreed  with  B.  ycars  of  which  wcrc  then  to  come  and  unexpired;  as  also 
poMession  to  ^^  Certain  chattels  and  fixtures  being  in  the  said  messuage 
suffcrT^^o  ^'  dweUing-house ;  that  before  the  making  of  the  agree- 
become  tenant  ment  thereinafter  mentioned,  there  were  certain  repairs 
for  the  residue  nccessary  to  be  done  in  the  said  messuage,  which  the  said 
consideration"  plaintiff  was  then  about  to  cause  to  be  done ;  and  there- 
of B/s  laying  tipou,  in  consideration  that  the  plaintiff,  at  the  request  of 

a  sum  of  money      "^  x  ^  ^ 

towards  com- 
pleting certain  repairs  of  the  premises :  —  Heldf  that  this  was  an  agreement  relating  to  the  nle 
of  an  interest  in  land,  within  the  29  Car.  2,  c  3,  s.  4. 

Held,  also,  that  in  an  action  brought  by  A.  on  this  contract,  B.  was  entitM  t*  vnSi  khmclt 
under  non  attumptit,  of  the  objection  that  there  was  no  memorandum  or  note  in  writing,  &&,  of 
such  contract 
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the  defendant,  wonld  on  completion  of  the  said  repairs  Bjceh.  of  PUas, 

10QQ 

give  np  and  relinquish  possession  of  the  said  messuage  and  '    ^ 

dwelling-house  to  him,  the  said  defendant,  and  suffer  him  BurTEMEa* 
to  became  the  tenant  thereof  for  the  said  unexpired  residue  hatbb. 
of  the  term,  the  said  defendant  promised  the  said  plain- 
tiff to  pay  him  the  sum  of  10/.  towards  the  amount  of  the 
dilapidations,  on  the  latter  being  estimated  by  a  surveyor. 
The  declaration  then  alleged,  that  in  pursuance  of  the  said 
agreement,  the  defendant  entered  into  the  possession  of 
the  premises,  and  became  the  tenant  thereof;  and  that  the 
dilapidations,  were  ascertained  by  a  surveyor,  but  that  the 
defendant  refused  to  pay,  &c.  The  defendant  pleaded 
non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Sittings 
after  last  Hilary  Term,  the  plaintiff  having  proved  a  parol 
contract  to  the  effect  of  that  stated  in  the  declaration,  and 
a  breach  of  such  agreement,  it  was  objected  for  the  de- 
fendant, that  the  agreement  declared  on  was  a  contract 
for  the  sale  of  the  interest  in  lands,  within  the  meaning  of 
the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  8, 
and  therefore,  to  entitle  the  plaintiff  to  recover,  it  was 
incumbent  on  him  to  shew  that  the  agreement  was  by  a 
memorandum  or  note  in  writing,  signed  by  the  party  to  be 
charged  thereby,  according  to  the  terms  of  that  section. 
The  learned  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit  or  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  this  was  a  contract  within  the  4th 
section  of  the  Statute  of  Frauds,  and  the  defendant  was 
entitled  to  avail  himself  of  such  a  defence  under  the  plea 
of  non  assumpsit,  since  the  new  rules. 

Martin  having  in  Easter  Term  last  obtained  a  rule 
accordingly, 

Piatt  and  Gurnet/  shewed  cause. — The  case  is  not  within 
the  statute.     The  defendant  contracts,  in  consideration  of 
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Exeh.  of  PUat,  the  plaintiff  ^8  undertaking  to  repair  the  dilapidations  and 
.    ^^^'  ^     to  relinquish  the  possession  to  him,   to   pay  him  10/. 
BuTTEMERE     towafds  the  dilapidations.    That,  it  is  submitted,  is  a  good 
Hates.        contract  by  parol.     Here  every  part  of  the  consideration 
for  the  contract  is  executed,  and  the  defendant  has  ob- 
tained the  whole  of  the  consideration  in  respect  of  which 
the  contract  was  made.    In  the  case  of  Inman  v.  Slan^  (a), 
where  a  contract  to  let  furnished  lodgings  was  held  to  be 
a  contract  for  an  interest  in  land,  the  matter  merely 
rested  in  contract :  but  here  the  consideration  is  executed, 
and  the  Statute  of  Frauds  does  not  apply.     [Parke,  B. — 
The  question  is,  whether  the  executory  contract  alleged 
is  proved — ^and  whether  non  assumpsit  puts  that  in  issue 
since  the  new  rules.     On  that  point  we  will  hear  the  other 
side.] 

Mariifiy  contra. — ^The  question  is,  whether  the  contract 
set  out  in  the  declaration  is  proved  in  due  form  of  law.  The 
contract  declared  on  is  an  executory  contract  to  assign  and 
give  up  an  interest  in  land,  for  the  residue  of  a  term  of 
which  three  years  remained  unexpired.  Such  an  agreement 
is  within  the  4th  section  of  the  statute,  and  as  no  memoran- 
dum or  note  in  writing  has  been  shewn,  it  has  not  been 
properly  proved.  The  first  three  sections  of  the  act  relate  to 
the  creation  of  interests  in  land;  the  fourth  has  respect  to 
agreements  for  an  interest  in  land.  The  latter  section  enacts, 
"  that  no  action  shall  be  brought  upon  any  contract  or  sale 
of  any  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  shall  be  in  writing  &c.'' 
[Parke,  B.— The  declaration  states  an  agreement  to  give  up 
the  possession  of  the  premises,  and  to  suffer  the  defendant  to 
become  tenant.  Now  he  could  not  make  him  tenant  with- 
out doing  some  act  in  writing  within  the  meaning  of  the 

(c)  1  Stark.  N.  P.  C.  12. 
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statute.     But  supposing  that  to  be  so,  and  his  not  having  £*ch.  of  PUat, 
done  so  to  be  a  valid  defence  under  the  Statute  of  Frauds,  ^ 

can  that  defence  be  made  available  under  the  plea  of  non  Buttemerb 
assumpsit  ?]  In  ElUott  v.  TTiomas  (a),  the  learned  counsel  Hayes. 
for  the  plaintiff  admitted  that  it  could ;  and  the  same  point 
appears  to  have  been  held  in  Johnson  v.  Dodgson  {b).  In 
Lysaght  v.  Walker  (c),  in  the  House  of  Lords,  Lord  Ten- 
terden,  C.  J.,  threw  out  an  opinion  that  a  plea  of  the  Sta- 
tute of  Frauds  would  be  bad  on  general  demurrer. 

Lord  Abinoer,  C.  B.— I  am  of  opinion  that  the  contract 
stated  in  this  declaration  is  one  relating  to  an  interest  in 
land,  within  the  meaning  of  the  statute.  Then  comes  the 
question,  whether  that  objection  can  be  taken  advantage 
of  under  non  assumpsit.  On  that  point  we  will  take  time 
to  consider :  but  at  present  my  inclination  is  to  adhere  to 
the  decision  of  this  Court,  that  it  may. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  Per- 
haps, if  the  declaration  had  stated  an  agreement  to  relin- 
quish the  possession  merely,  it  might  not  have  amounted 
to  a  contract  for  an  interest  in  land :  but  it  goes  on  to 
allege,  that  the  plaintiff  was  to  suffer  the  defendant  to 
become  tenant  thereof  for  the  residue  of  the  term.  Now 
he  could  not  become  tenant  for  the  residue  of  the  term, 
except  by  an  assignment,  and  that  would  be  a  contract  for 
an  interest  in  land  within  the  statute,  and  ought  to  be 
reduced  into  writing. 

Maule,  B. — I  am  of  the  same  opinion  as  to  this  being 
a  contract  for  an  interest  in  land.  On  the  other  point  I 
entertain  much  doubt. 

Cur  adv.  vult. 


(a)  3  M.  &  W.  170.  (b)  2  M.  &  W.  653. 

(c)  5  Bligh,  N.  S.  1. 
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Exeh,  of  Pleat,     pARKE^  B. — ^The  qnestioii  which  the  Court  reseryed  for 
^    ^     .     consideration  was,  whether,  in  an  action  on  an  execntoij 
BuTTEMERB    contract  concerning  an  interest  in  land,  the  plaintifP  was 
Hates.       required,  on  the  plea  of  non  assumpsit,  to  prove  a  memo- 
randum in  writing  as  required  hy  the  4th  section  of  the 
Statute  of  Frauds.     Upon  this  point,  depending  on  the 
construction  of  the  New  Rules,  a  considerable  difference 
of  opinion  has  prevailed  in  the  profession,  and  the  Court 
have  therefore  been  desirous  to  give  the  question  fall 
consideration. 

There  is  no  doubt  that  before  the  new  rules  of  pleading, 
such  proof  would  have  been  necessary.  But  the  Ist  and 
8rd  of  these  rules,  in  actions  of  assumpsit,  have  limited 
the  operation  of  the  plea  of  non  assumpsit.  All^ations 
in  the  declaration  are  now  admitted  by  that  plea,  which 
formerly  it  required  the  plaintiff  to  prove;  and  defences 
are  now  excluded  by  the  new  rule,  which  formerly  might 
have  been  proved  under  it.  Before  the  New  Rules,  under 
the  plea  of  non  assumpsit,  the  plaintiff  was  required  to 
prove  all  the  material  averments  in  the  declaration,  and 
not  merely  the  making  of  the  contract  declared  on ;  and 
the  defendant  was  at  liberty  not  only  to  disprove  all  the 
allegations  of  the  declaration,  but  to  shew  by  evidence 
consistent  with  them,  that  the  contract,  though  actually 
broken,  was  void  in  law,  and  even  to  prove  defences,  such 
as  release,  or  accord  and  satisfaction,  which  shewed  that 
though  a  cause  of  action  had  once  subsisted,  it  was  put  an 
end  to  before  the  commencement  of  the  suit.  The  object 
of  the  New  Rules  was  clearly  to  remove  this  inconvenience, 
and  with  that  view  the  first  and  third  oi  these  in  assumpsit 
restrict  the  general  issue,  by  limiting  the  operation  by 
which  it  formerly  put  in  issue  all  the  averments  in  the 
declaration  in  actions  on  special  contracts,  and  by  confining 
it  to  a  denial  of  one  of  them  only,  namely,  of  the  contract 
declared  on,  and  by  excluding  all  defences  which  might 
formerly  have  been  made  by  disproving  all  the   other 
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allegations  of  the  declaration^  or  by  proof  of  matter  which  Bxek.  of  puom, 

shewed  that  the  contract  was  void,  or  that  the  cause  of    v  ^      . 

action  had  ceased  before  the  commencement  of  the  sxdt,    Buttemerb 

In  the  present  case  the  question  in  effect  is,  whether  the       Hatbs. 

writing  required  by  the  4th  section  of  the   Statute  of 

Frauds,  and  which  formerly  was  a  necessary  part  of  the 

plaintiiT^s  proof  on  the  issue  of  non  assumpsit,  is  so  still ; 

and  the  Court  are  of  opinion  that  it  is.    Under  the  former 

system  of  pleading,  the  plaintiff  was  required  to  prove  a 

writing  within  the  Statute  of  Frauds.     This  must  have 

been  in  order  to  support  some  allegation  of  his  declaration, 

and  there  is  no  allegation,  except  that  of  the  making  of 

the  contract,  which  it  supports.    This  allegation  is  still  put 

in  issue  by  the  plea  of  non  assumpsit ;  and  there  is  nothing 

in  the  New  Rules  which  alters  the  evidence  by  which  the 

plaintiff  was  required  to  support  it. 

It  was  contended  on  the  behalf  of  the  plaintiff,  that 
the  want  of  a  writing  to  satisfy  the  Statute  of  Frauds  was 
a  matter  which  was  required  to  be  specially  pleaded  under 
the  3rd  rule,  as  shewing  the  contract  to  be  void  or  voidable 
in  point  of  law ;  but  we  think  that  the  meaning  of  this 
part  of  the  rule  is  to  require  matter  to  be  specially  pleaded 
which  woidd  have  been  the  subject  of  proof  on  the  part 
of  the  defendant,  such  as  usury,  firaud,  &c. ;  and  not  to 
exempt  the  plaintiff  from  proving  anything  which  he  would 
formerly  have  been  required  to  prove.  We  therefore  think 
that  the  writing  required  by  the  4th  section  must  be 
proved  on  the  general  issue  by  the  plaintiff. 

This  Court  has  abready  intimated  its  opinion,  that  th« 
plaintiff  must  prove  a  note  in  writing,  required  by  the 
17th  section,  on  the  plea  of  the  general  issue :  Johnson  v. 
Dodgson  (a),  ElUoii  v.  Thomas  {b) ;  and  we  have  no  diffi- 
culty in  saying  that  in  the  other  cases  in  which  the  Statute 
of  Frauds  reqidres  a  writing,  as,  for  instance,  in  cases  of 

(a)  2  M.  &  W.  657.  (()  3  M.  &  W.  170. 
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Etch,  of  vuaiy  demises  for  three  years^  a  writing  must  be  proved,  not 

merely  on  a  special  traverse  of  the  demise,  but  where  the 
denial  of  a  demise  is  included  in  the  general  issue. 

The  rule^  therefore^  which  has  been  obtained  in  this  caae, 
to  enter  a  verdict  for  the  defendant  on  the  first  county 
must  be  made  absolute. 

Rule  absolute  (a). 


1839. 


BUTTEMERE 
V. 

Hayes. 


(a)  On  the  same  day  that  this 
judgment  was  pronomiced,  it  was 
quoted  hy  coimscl  and  read  by  Lord 
Denman,  C.  J.,  in  the  course  of  the 
argument  in  a  case  of  Eattwood  v. 
Kenyan,  where  the  same  question 


arose  on  the  17th  section  of  the 
statute ;  and  the  Court  of  Queen's 
Bench  held,  in  accordance  with  it, 
that  a  defence  under  that  section 
also  need  not  he  specially  pleaded. 


A  contract  for 
the  sale  of 
goods,  to  be 
delivered  at  a 
future  day,  it 
not  invalidated 
by  the  circum- 
stance that  at 
the    time    of 
the  contract, 
the  vendor 
neither  has  the 
goods  in  hit 
possession,  nor 
has  entered 
into  any  con- 
tract to  buy 
them,  nor  has 
any  reasonable 
expectation  of 
becoming  pos- 
sessed of  them 
by  the  time  ap- 
pointed for  de- 
livering them, 
otherwise  than 
by  purchasing 
them  after 
making  the 
contract. 


HiBBLEWHITE    V.  M^MoRINS. 

JJEBT. — ^The  first  count  of  the  declaration  was  upon  an 
agreement  made  between  the  plaintiff  and  the  defendant, 
on  the  10th  of  September^  1838^  for  the  sale  by  the  plain- 
tiff to  the  defendant  of  50  shares  in  the  Brighton  Railway 
Company^  to  be  transferred^  delivered^  and  paid  for^  on  or 
before  the  1st  day  of  March^  1839^  or  at  any  intermediate 
date  that  the  defendant  might  require  them^  by  paying  the 
plaintiff  for  the  said  shares  at  par  per  share^  together 
with  all  calls  that  might  have  been  paid  on  the  same^  &c. 
The  count  averred  mutual  promises^  that  the  plaintiff 
was  ready  and  willing  to  transfer  and  deliver  the  shares  to 
the  defendant^  if  he  would  have  paid  for  the  same^  and  that 
he  would  have  offered  him  a  legal  transfer  of  them,  but 
that  the  defendant  did  not  nor  would  accept  and  pay  fixr 
the  said  shares^  but  altogether  refused  so  to  do,  &c. 

The  defendant  pleaded,  sixthly,  as  to  the  first  count  of 
the  declaration,  actionem  non,  because  he  sajrs,  that  at  the 
time  of  the  making  of  the  agreement  therein  mentioned,  and 
of  the  mutual  promises  therein  mentioned,  he  the  plaintiff 
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was  not  possessed  of  or  entitled  to  the  said  fifty  shares  in   Exch,  of  PUa*, 
the  Brighton  Railway  Company,  in  the  said  first  count  *  . 

mentioned  to  have  been  purchased  by  the  defendant  from  Hxbblkwhitb 
the  plaintiff,  or  any  of  them,  nor  had  the  plaintiff  at  that  M'Morine. 
time  entered  into  any  contract  for  the  purchase  of  such 
fifty  shares,  or  any  of  them,  nor  had  he  at  that  time  any 
reasonable  expectation  of  becoming  possessed  of  or  en- 
titled to  any  such  shares  within  the  time  by  the  said  agree- 
ment provided  for  the  fulfilment  thereof  by  the  plaintiff, 
otherwise  than  by  his  the  plaintiff^s  purchasing  such  shares 
after  the  time  of  making  the  said  agreement. — Verification. 
General  demurrer  and  joinder. 

Cowling y  in  support  of  the  demurrer. — This  plea  is  clearly 
bad;  for  it  is  altogether  immaterial  to  the  maintenance  of 
this  action,  that  the  plaintiff  was  not  possessed  of  the 
shares  at  the  time  of  making  the  agreement.  The  plea 
is  framed  upon  the  authority  of  the  case  of  Bryan  v. 
Lewis  (a),  where  Lord  Tenterden  ruled  at  Nisi  Prius,  that 
if  a  party  contract  for  the  sale  of  goods  to  be  delivered  at 
a  future  day,  he  not  then  having  them  nor  having  con- 
tracted to  buy  them,  but  intending  afterwards  to  go  into 
the  market  and  buy  them,  he  cannot  maintain  an  action 
for  the  non-performance  of  the  contract  by  the  other 
party;  such  a  contract  amounting,  on  the  part  of  the 
vendor,  to  a  wager  on  the  price  of  the  commodity.  Even 
supposing  that  case  to  be  law,  it  does  not  follow  that  this 
is  a  good  plea.  It  should  have  stated  in  terms  that  the 
contract  was  a  wager,  if  that  be  the  legal  result.  But  it 
is  submitted  that  the  doctrine  laid  down  by  Lord  Tenter- 
den cannot  be  supported  in  law.  It  may  be  observed  that 
the  case  of  Bryan  v.  Lewis  went  off  on  a  different  point, 
so  that  there  was  no  opportunity  for  questioning  the  rul- 
ing of  the  learned  Judge.    The  unfortunate  state  to  which 

(a)  Ry.  &  M.  386. 
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Sxeh.  of  PUas,  the  trade  of  the  country  had  at  that  time  been  reduced  b  j 

lOOQ 

^    Aopy.  ^     yj^j^  speculation,  appears  to  hare  influenced  his  judgment. 

HiBBLBWHiTB  Evcu  if  it  wcTc  a  wager,  the  contract  would  not  be  ydd 
M<MoRiMB.  unless  it  were  contrary  to  public  policy :  Evans  v.  Jone»  (a). 
In  fFells  T.  Porter  {b),  a  plea  to  an  action  for  work  and 
labour,  that  the  work  was  done  by  the  plaintiff  as  a  broker, 
in  the  making  of  time-bargains  in  foreign  funds,  was  held 
bad  on  demurrer.  Bryan  v.  Lewis  was  there  dted  for  the 
defendant,  to  shew  that  such  a  contract  would  be  void  at 
common  law,  and  Bosanquet,  J.,  appears  to  hare  expressed 
doubts  as  to  the  soundness  of  Lord  Tenterdenfs  dictum.  The 
general  usage  of  trade  is  entirely  in  favour  of  the  legality 
of  this  contract.  Orders  are  continually  sent  from  abroad 
to  merchants  in  England,  to  supply  conmioditiea  which 
they  do  not  themselves  deal  in ;  and  it  would  be  of  most 
dangerous  consequences  to  the  security  of  oommerce,  if, 
by  establishing  such  a  doctrine  as  is  contended  for  here, 
the  parties  abroad  could  evade  payment.  [Mauh,  B. — ^It 
would  render  void  all  contracts  to  supply  the  anny  and 
navy,  and  workhouses,  and  almost  every  public  institu- 
tion] . — He  was  then  stopped  by  the  Court. 

TonUmson,  contra. — The  decision  of  Lord  Tenterden,  in 
Bryan  v.  Lewis,  is  an  express  authority  that  this  actioa 
cannot  be  maintained.  His  Lordship  says  in  that  case 
that  the  opinion  expressed  by  him  was  ''no  new  law:'' 
and  it  is  quite  an  error  to  treat  it  as  a  mere  obiter  dictum, 
for  in  the  case  of  Lorymer  v.  Smith  (c),  decided  four  yean 
earlier,  the  same  learned  judge  had  said,  that  ''  the  bar- 
gaining to  deliver  com  not  then  in  the  possession  of  the 
vendor,  and  relying  upon  making  a  future  purohase  in 
time  to  fulfil  his  undertaking,  was  a  mode  of  dealing  not 
to  be  encouraged.''    The  case  of  Wells  v.  Porter  (confirmed 


(a)  Ante,  p.  77.  (h)  2  Scott,  141 ;  2  Bing.  N.  C.  722. 

(c)  1  B.  &C.  1;  2D.  &R.2d. 
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by  Elswcrth  v.  Cole  (a) ),  undoubtedly  establishes  that  as  Exek.  of  PUai^ 
against  the  broker,  suing  for  his  work  and  labour,  his     ^   ^      . 
employer  caanot  defend  himself  by  alleging  that  it  was  be-   Hibblewhitb 
stowed  in  gambling  transactions  in  foreign  funds :  but  it     m'Morinb. 
may  be  observed,  that  Tlndal^  C.  J.,  there  expressly  avoids 
any  decision  that  the  contract  would  not  be  void  at  com- 
mon law  as  between  the  parties  to  it.    It  may  be  conceded, 
however,  that   the  trafficking  in   foreign  funds  is  legal, 
as  had  been  before  held  by  Lord  Tenterden,  in  Hender- 
son V.  Bi8e{b),    That  case  occurred  within  a  few  days  of 
the  decision  in  Lorymer  v.  Smith,  so  that  it  appears  that 
the  attention  of  the  learned  judge  was,  at  the  very  period, 
drawn  to  the  distinction  between  the  two  cases,  of  traffic  in 
the  foreign  funds,  and  of  a  contract  for  goods  not  then  in 
the  vendor^s  possession,  when  he  expressed  his  opinion  of 
the  prejudicial  tendency  of  the  latter.     Operations  in  the 
funds  of  a  foreign  country  may  be  considered  as  below  the 
consideration  of  the  law,  and  not  entitled  to  the  protection 
of  the  courts ;  but  contracts  for  the  sale  of  goods  in  this 
country  form  a  part  of  its  own  legitimate  commerce ;  and 
the  effect  of  large  speculations  and  time-bargains  in  them 
may  be  most  injurious  to  third  parties.     The  legislature 
has  considered  these  railway  shares  as  the  fair  subject  of 
legitimate  investment ;  then  the  prices  of  them  must  be 
exceedingly  affected  by  wagering  bajrgains  in  them.     Lord 
Tenierden's  doctrine  applies  with  even  more  force  to  them 
than  to  the  case  of  goods.    A  fictitious  demand  and  supply 
are  created  by  unreal  transactions.  In  considering  whether  a 
wager  be  legal  or  not,  the  law  looks,  not  to  the  consequences 
that  may  result  in  a  particular  case,  but  to  its  general  ten- 
dency :  GMert  v.  Sykes  (c),  Eltham  v.  Kingsman  [d) .    [Parke, 
B. — What  is  the  tendency  of  this  wager — ^to  raise  or  lower 

(a)  2  M.  &  W.  31.  (c)  16  East,  150. 

(6)  3  Stark.  N.  P.  150.  {d)  1  B.  &  Aid.  683. 

VOL*  V.  K  K  M.  W. 
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BMck.  0/  Pkas,  the  prices  ?]    To  produce  an  oscillation  in  prices.  [Maule,  B. 
'   -     — ^It  might  tend  to  steady  them.  Alderson,  B. — ^Tonr  arga- 

UiMLBWHiTB  ment  assumes  that  it  must  produce  a  bad  effect,  becanae  we 
M'MouxiB.  cannot  see  what  effect  it  will  produce.  ParkefB. — ^We  eannot 
tell  what  is  the  consequence  of  this  contract.  The  conse- 
quence on  the  vendor  is  to  lower  the  prices,  on  the  vendee 
to  raise  them.  Besides,  it  cannot  be  a  wager  unless  both 
parties  are  cognizant  of  the  facts :  that  is  not  stated  here.] 
The  plea  follows  the  terms  stated  by  Lord  TetUerdem,  as 
making  the  contract  illegaL 

Parke,  B. — I  have  always  entertained  considerable 
doubt  and  suspicion  as  to  the  correctness  of  Lord  Ten/er- 
den's  doctrine  in  Bryan  v.  Leuns :  it  excited  a  good  deal  of 
surprise  in  my  mind  at  the  time ;  and  when  examined,  I 
think  it  is  untenable.  I  cannot  see  what  principle  oi  law 
is  at  all  affected  by  a  man's  being  allowed  to  contract  fiv 
the  sale  of  goods,  of  which  he  has  not  possession  at  the 
time  of  the  bargain,  and  has  no  reasonable  expectation  of 
receiving.  Such  a  contract  does  not  amount  to  a  wager, 
inasmuch  as  both  the  contracting  parties  are  not  cognisant 
of  the  fact  that  the  goods  are  not  in  the  vendor's  pos- 
session: and  even  if  it  were  a  wager,  it  is  not  illegal, 
because  it  has  no  necessary  tendency  to  injure  third 
parties.  The  dictu^i  of  Lord  Tenierden  certainly  was  not 
a  hasty  observation  thrown  out  by  him,  because  it  appean 
from  the  case  of  Larymer  v.  SnUth  that  he  had  entertained 
and  expressed  similar  notions  four  years  before.  He  did  not 
indeed,  in  that  case,  say  that  such  a  contract  was  void,  but 
only  that  it  was  of  a  kind  not  to  be  encouraged :  and  the 
strong  opinion  he  afterwards  expressed  appeara  to  have 
gradually  formed  in  his  mind  during  the  interval,  and  was 
no  doubt  confirmed  by  the  effects  of  the  unfortunate  mer- 
cantile speculations  throughout  the  country  about  that 
time.  There  is  no  indication  in  any  of  the  books  of  such  a 
doctrine  having  ever  been  promulgated  frt)m  the  Boich, 
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until  the  case  of  Lorymer  v.  Smith,  in  the  year  1822 ;  and  ^ck,  qf  Piea$f 
there  is  no  case  which  has  been  since  decided  on  that  autho-  '  ^ 

rity.    Not  only,  then,  was  the  doubt  expressed  by  Bo9an^   HiBBLEwnitt 
qttet,  J.,  in  JVells  v.  Porter,  well  founded,  but  the  doctrine     M'MoittNs. 
is  clearly  contrary  to  law*     This  plea,  therefore,  is  bad  in 
substance,  and  it  is  unnecessary  to  consider  whether  it  be 
bad  in  form. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  the 
dictum  of  Lord  Tenterden  cannot  be  supported.  There  is 
no  principle  in  its  favour.  It  would  put  an  end  to  half 
the  contracts  made  in  the  course  of  trade.  Suppose  a 
vendor  makes  a  contract  for  the  delivery  of  goods,  which 
may  be  performed  by  the  delivery  of  any  goods  of  the  kind 
bargained  for :  whether  he  has  them  in  his  possession  at  the 
time  of  the  contract  or  not,  can  make  no  material  differ- 
ence, if  he  has  them  ready  to  be  delivered  at  the  time  when 
the  contract  is  to  be  fulfilled.  I  disclaim  deciding  on  the 
ground  of  public  policy :  the  policy  of  one  man  is  not  the 
policy  of  another,  and  such  a  consideration  only  tends  to 
introduce  uncertainty  into  the  law. 

Mavle,  B. — I  am  of  the  same  opinion.  I  always  con- 
sidered the  doctrine  laid  down  in  Bryan  v.  Leuns  as  con- 
trary to  law,  and  most  inconvenient  in  practice :  and  I 
have  often  heard  it  spoken  of  with  great  suspicion,  both 
by  lawyers  and  mercantile  men,  upon  both  grounds, — as 
against  law,  and  against  all  mercantile  convenience.  It 
was  with  great  surprise  I  heard  so  accurate  a  lawyer  give 
utterance  to  a  doctrine  so  evidently  erroneous )  but  my 
surprise  is  much  diminished  by  the  circumstances  to  which 
Mr.  TomlvMon  has  drawn  our  attention,  and  by  reference 
to  the  case  of  Lorymer  v.  Smith,  from  which  it  appears 
that  the  opinion  gradually  formed  itself  in  his  mind,  not 
so  much  from  considerations  of  law  as  of  mercantile  con- 

K  K  2 
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Exeh,  of  PUat,  venience— of  which  he  was  not,  perhaps,  so  good  a  judge — 

1839  A  *  w  m  V 

'   '     until  at  length  he  expressed  it  so  confidently.     I  have  no 
HiMLBWHiTB   doubt,  however,  that  it  is  erroneous,  and  therefore  that  this 
M'MoRiNB.     plea  must  be  disallowed. 

Judgment  for  the  plaintiff. 


Bawlinson  y.  Shand. 
To  an  action  of  UeBT  for  work  and  labour  as  an  attorney,  and  on  an  ac- 

debt  for  work  j.    i.  j.   j 

and  Ubour  as       COUnt  Stated. 

wdTo^M  "^"^^  defendant  pleaded,  except  as  to  the  sum  of  4/.  \SaM,, 

account  stated,    parcel  of  the  monics  in  the  declaration  mentioned,  nim- 

the  defendant 

pleaded,  except  quam  indebitatus ;  '^  and  as  to  the  said  sum  of  42. 12«.  8dL, 
parcel  &&,  nun-  P^^^l  ^'i  ^  aforesaid,  the  defendant  says  that  the  sum 
quam  indebita-   ^f  4/  12,.  grf.,  parcel  of  the  sum  in  the  first  count  men- 

tns ;  "  and  as  to     ^  '  * 

the  said  sum  of  tioued,  and  the  sum  of  4/.  12«.  8^/.,  parcel  of  the  sum 

parcel  &c./as  in  the  last  count  mentioned,  are  one  and  the  same  debt  (tf 

dSunt  Mys,  ^'  12*.  8rf.,  and  not  other  or  different  debts  of  4/.  12f.8rf., 

tkat  the  sum  of  and  that  the  same  is  the  said  sum  of  4/.  12*.  Srf.,  parcel 

parcel  of  the  &c.,  as  in  the  said  first  plea  mentioned.^'    The  plea  then 

count  men.  alleged  that  the  said  sum  of  4/.  12*.  %d,  became  due  in  re- 

^Ttum*^^  spect  of  work  done  by  the  plaintiff,  as  the  attorney  of  the 

41. 12#.  Srf.,  defendant  in  the  Court  for  the  Belief  of  Insolvent  Debtors. 

parcel  of  the 

sum  in  the  last    and  that  no  signed  bill  had  been  delivered. 

tioned,  are'one        Special  demurrer  to  the  second  plea,  and  joinder  in  de- 

and  the  same       Tni-irrc^-i* 
debt  of  murrer. 

4/.  12«.  %d.y  and 
not  other  or 

different  debu,  Martin  iu  support  of  the  demurrer. — The  second  plea  is 
the  said  sunTof  ^^'  ^^  purports,  lu  the  Commencement  of  it,  to  be 
^.  y^- S^  *»  pleaded  to  one  sum,  yet  it  in  truth  answers  two  sums 
plea  men-         mentioned  in  different  counts,  for  different  causes  of  ac- 

tioned;"  and         .  _  ,  ,  . 

the  plea  then     tiou.    It  was  mcorrcct  to  say  that  they  were  one  and  the 

proceeded  to 

answer  so  much : — Held^  on  demurrer,  that  the  plea  was  bad  for  duplicity. 
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same  debt :  one  count  is  upon  the  original  consideration,  ^<?*-  <?/"  P'»«»f 

.  1839 

the  other  upon  the  account  stated  subsequently;  and  it 

does  not  appear  to  which  count  the  plea  is  intended  to 
apply.  Another  objection  is,  that  it  does  not  appear  by  the 
plea,  which  of  the  sums  in  the  declaration  the  plea  con- 
fesses and  avoids. 


Rawlinson 

V. 

Shand. 


Wightman,  control. — The  plea  is  substantially  correct. 
[Parke  B.~  Ought  it  not  to  have  been  pleaded  as  to  the 
sum  of  4/.  \2s.  Sd.  in  the  first  count,  and  the  sum  of 
4/.  128.  8d.  in  the  second  count?  This  plea  answers  two 
sums.]  It  says  those  two  constitute  but  one  and  the  same 
debt,  though  mentioned  in  separate  counts.  This  mode 
of  pleading  tends  to  conciseness,  and  the  plaintiff  may  tra- 
verse the  allegation  in  the  plea,  that  they  are  the  same 
debt. 

Per  Curiam. — ^The  plea  proposes  to  answer  one  sum,  but 
in  truth  it  is  an  answer  to  two.  You  have  denied  that  you 
were  indebted  except  as  to  4/.  12s.  8dr,  then  you  have  two 
chances,  two  defences*  You  may  have  leave  to  amend,  and 
plead  to  the  two  sums.    The  plea  is  bad  for  duplicity. 

Leave  to  amend  on  payment  of  costs,  otherwise 
judgment  for  the  plaintiff. 


COOMBES  V.  DUTTON. 


In 


this  action,  which  was  tried  before  Lord  Abinffer,  C.  B.,  a  leaae,  dated 
at  the  London  Sittings  after  last  Hilary  term,  the  following^  to  which  the  ' 

King  was  a 
party,  was  granted  by  the  Commissioners  of  his  Majesty's  Woods  and  Forests,  containing  a 
clause  that  if  the  commissioners  for  the  time  being  should  at  any  time  during  the  term  be  minded 
or  desirous  to  determine  the  demise,  and  of  such  their  mind  and  desire  should  cause  **  one 
calendar  month's  notice  in  writing  under  their  hands"  to  be  given  to  the  lessee,  the  lease  at 
the  expiration  of  such  notice  should  cease,  determine,  and  be  absolutely  void: — H$id,  that  the 
lease  was  determined  by  a  notice  signed  by  two  only  out  of  the  three  commissioners,  by  Tirtuc 
o£  the  sUt.  10  Geo.  4^  c.5a  »,  92. 
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Exeh.  of  Pleat,  special  case  was  agreed  upon  and  stated  between  tlie 

|QQq 

^    ^      ^     parties  for  the  opinion  of  the  Conrt. 
CooMBBs  By  an  indenture  made  the  18th  of  Ootober^   1825, 

DuTTON.  between  the  then  King's  most  excellent  Majesty  of  tlie 
first  part,  the  Hon.  Charles  Arbuthnot,  William  Daerei 
Adams,  and  Henry  Dawkins,  Esqrs.,  the  three  then  Com- 
missioners of  his  Majesty's  Woods,  Forests^  and  Land 
Revenues,  of  the  second  part,  and  the  plaintiff  ef  the  third 
part ;  certain  lands  and  premises  were  by  the  said  Com- 
missioners demised  to  the  plaintiff  flrom  the  10th  of 
October,  1824,  for  the  term  of  serenteen  years. 

The  indenture  contained  the  following  danse  and  pro- 
viso : — ^That  if  the  said  Charles  Arbuthnot,  W.  D.  Adams, 
and  Hemy  Dawkins,  as  such  Commii«ionc«  a.  aforeaaid, 
or  the  Commissioners  for  the  time  being  of  his  Mqesty's 
Woods,  Forests,  and  Land  Revenues,  should,  at  any  time 
or  times  during  the  term  thereby  granted,  be  minded  or 
desirous  to  determine  the  demise  thereby  made,  as  to  the 
whole  or  any  part  or  parts  of  the  said  premises,  and  of 
such  their  mind  and  desire  should  oause  one  calendar 
month^s  notice,  in  writing  under  their  hands,  to  be  gireii 
to  the  said  Ann  Coombes,  her  executors,  administrators,  or 
assigns,  or  left  at  or  upon  the  same  premises,  or  any  part 
thereof,  then  and  in  every  such  case,  and  upon  the  expi- 
ration of  such  notice,  the  grant  and  demise  thereby  made, 
as  to  the  whole  or  such  part  or  parts  of  the  said  demised 
premises  as  should  be  therein  specified,  should  cease,  deter- 
mine, and  be  absolutely  void. 

On  the  10th  of  November,  188T,  during  the  conti- 
nuance of  the  said  term  of  year^i  uoticQ  in  writing,^  signed 
by  two  of  the  then  Commissioiikers  of  hear  Hajesty'a  Wooda, 
Forests,  Land  Revenues,  Works,  and  Buildings,  was  given 
to  the  plaintiff,  that  they  were  minded  and  desiroua  to 
determine  the  said  grant  and  demise  to  her  of  a  porticA 
of  the  premises  demised  and  let  by  the  said  indenture. 

At  the  time  of  this  notice  being  signed  and  given,  tfaers 
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were  three  Comimssioners  of  her  Mqesty's  Woods,  Forests,  Exeh.  vf  Phtut 
Land  Revenues,  Works,  and  Buildings.  ^     ^'   . 

The  notice  was  sufficient,  under  the  clause  and  proviso      Coombbs 
above  set  out,  to  determine  the  grant  and  demise  to  the       Duttov. 
plaintiff  of  €be  premises  mentioned  in  it,  if  it  had  been 
signed  by  the  said  three  commissioners. 

The  question  for  the  opinion  of  the  Court  was,  whether 
or  not  the  notice,  having  been  signed  by  two  only  of  the 
commissioners,  was  sufficient  to  determine  the  demise. 
If  the  Court  should  be  of  opinion  that  it  was  not,  then  the 
verdict  was  to  stand ;  but  if  otherwise,  the  verdict  was  to 
be  entered  for  the  defendant. 


Bramwellf  for  the  plaintiff. — The  notice  given  in 
c«e,  being  Bgned  by  two  only  of  the  conmiiMioneni,  i.  not 
sufficient.  The  statute  2  WilL  4,  c.  1,  s.  8^  which  was 
passed  subsequently  to  the  granting  of  this  lease,  provides 
that  the  present  commissioners  shall  have  the  same  powers 
as  former  commissioners  had.  That  act  wmrked  no  injury 
to  the  plaintiff.  The  9th  section  provides,  that  all  leases, 
CQKitracts,  and  agreements,  shall  remain  in  force  in  the  same 
manner  as  if  that  act  had  not  passed,  and  the  commis- 
sioners were  to  have  the  same  powers  as  they  had  under 
former  act» — ^the  last  of  which  was  the  10th  Oeo.  4,  c.  50. 
By  the  10th  section  of  the  same  statute,  2  Will.  4,  c«  1, 
it  i»  enacted,  that  where  anything  is  by  any  act  theretofore 
passed  required  or  permitted  to  be  done  by  the  Commis- 
sioners of  hia  Majesty's  Woods  and  Forests,  and  which  if 
done  by  two  of  them  would,  by  law,  be  as  valid  as  if  done 
by  all  of  them,  the  same  may  be  done  by  any  two  of  them, 
and  shall  be  as  valid  and  effectual  as  if  done  by  all  of  them, 
unless  express  provision  be  made  to  the  contrary.  But 
tins  is  not  an  act  required  or  permitted  to  be  done  by  any 
act,  nor  does  any  statute  confer  upon  the  commissioners 
the  power  of  giving  such  a  notice  as  this.  [Parke,  B. — 
Yoa  say  this  is  not  apower  given  by  any  act  of 
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Bxeh.  rf  PUat,  but  bv  their  own  contract.     But  the  92nd  section  of  the 

1839 

'  ^     10  Geo.  4,  c.  50,  which  is  an  enabling  statute^  provides, 

CooMBEB  that  it  shall  be  lawfiil  for  the  commissioners  to  give  kdj 
DuTTON.  notice  which  shall  be  requisite  to  compel  any  tenant  of  his 
Majesty  to  deliyer  up  possession:  and  that  every  sndi 
notice  which  shall  be  given  or  made  in  writing  under  the 
hands  of  the  commissioners,  or  any  two  of  them^  shall  be 
good,  valid,  and  effectual,  to  all  intents  and  purposes,  as  if 
the  same  were  given  by  his  Majesty.]  That  section  is 
preceded  and  followed  by  a  variety  of  clauses^  which 
confer  on  the  commissioners  powers  which  they  otherwise 
had  not.  Here  they  might  have  stipulated  by  this  lease 
that  they  should  have  power  to  determine  it  by  giving  a 
notice  signed  by  any  two  of  them;  but  it  is  not  so. 
[Alderson,  B. — The  notice  is  to  be  given  according  to  the 
act  of  Parliament,  not  the  lease.]  The  act  would  not 
give  them  power  to  determine  the  lease  by  notice,  unless 
there  were  a  stipulation  to  that  effect  contained  in  the 
lease,  in  pursuance  of  the  act  of  Parliament,  and  then  there 
would  be  the  joint  operation  of  the  lease  and  of  the  statute. 
Here  the  words  '^  commissioners  for  the  time  being,'' 
clearly  embrace  all  the  commissioners.  The  plaintiff  may 
have  entered  into  the  contract  upon  the  understanding 
.that  there  should  be  the  joint  willingness  of  the  three  to 
turn  her  out  of  possession.  The  act  was  not  intended  to 
alter  the  contract.  If  the  Court  hold  this  notice  to  be 
good,  it  will  be  to  decide  that  the  notice  would  be  ope- 
rative whilst  the  lands  remained  the  property  of  the  Crown, 
but  not  when  they  ceased  to  be  so. 

Kelly,  for  the  defendant,  was  stopped  by  the  Court. 

Parke,  B. — ^This  is  the  case  of  a  lease  granted  by  the 
Commissioners  of  his  Majesty's  Woods  and  Forests,  and 
there  was  a  clause  in  the  lease,  that  notice  '^  by  the  com- 
missioners for  the  time  being''  should  determine  the  lease. 


^ 
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A  notice  was  given  signed  by  two  of  them  only.     It  is  -EwA.  4  Pitat, 
quite  clear  that  notice  might  have  been  given  by  all  the  '   . 

commissioners,  but  that  was  not  done.     The  effect  of  the      Coombes 

m 

stat.  10  Greo.  4,  c.  50,  is  to  render  valid  this  lease,  which  Dutton. 
was  made  before  the  passing  of  that  act.  The  92nd  sect,  is 
an  enabling  one,  and  the  question  is,  does  it  apply  here?  I 
think  there  can  be  no  doubt  that  it  does.  The  words  of  the 
section  are,  ^^  that  it  shall  be  lawful  for  the  commissioners 
for  the  time  being,  &c.,  to  give  any  notice,  fee,  on  behalf 
of  his  Majesty.'^ — ^Now  is  this  a  notice  given  on  behalf  of 
his  Majesty?  It  clearly  is  so.  He  is  a  party  to  the  lease, 
which  is  granted  on  behalf  of  his  Majesty,  and  has  the 
same  effect  as  if  made  by  himself;  and  the  notice  must  be 
taken  to  have  been  given  on  his  behalf.  The  clause  then 
proceeds  thus :  '^  Every  such  notice  given  in  writing  under 
the  hands  of  the  said  commissioners,  or  any  two  of  them, 
on  behalf  of  his  Majesty,  shall  be  good,  valid,  and  effec- 
tual to  all  intents  and  purposes  whatsoever,  and  shall  have 
the  like  force  as  if  given  by  his  Majesty .'*  The  notice 
is  sufficient,  therefore,  if  given  by  two  commissioners  on 
behalf  of  his  Majesty. 

Alderson,  B.,  concurred. 

Maule,  B. — I  never  entertained  much  doubt  that  this 
was  such  a  notice  as  is  required  by  the  Act.  The  Act 
provides  that  a  notice  signed  by  two  commissioners  on 
behalf  of  his  Majesty  shall  be  valid  and  effectual  to  all  in- 
tents and  purposes.  This  was  so  signed,  and  is  therefore 
effectual  for  this  purpose. 

Postea  to  the  defendant. 


END  OF  TRINITY  TERM. 
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MEMORANDA. 

Exch,  of  Pleas,   v/N  Wednesday,  the  25th  of  September,  died  The  T^Slgh 
^^^'   ,     Honourable  Sir  John  Vatighan,  one  cf  the  Judges  of       tie 
Court  of  Common  Pleas. 

In  this  term,  Baron  Maule  resiq^ed  hiar  seat  in    'thjB 
Court,  and  was  appointed  a  Judge  of  the  Court  oi  Com- 
mon Pleas,  in  the  room  of  Mr.  Justice  Vaughan. 

Sir  Robert  Monnsey  Rolfe,  Knight,  her  Majesty's  Sofia. 
tor-General,  was  called  to  the  degree  of  the  coif,  and  gsve 
rings  with  the  motto  Suaviter  et  fortUer;  and  immediately 
afterwards  was  appointed  a  Baron  of  this  Court,  in  the 
room  of  Mr.  Justice  Maule.  His  Lordship  took  his  seat 
on  the  11th  of  November. 

Thomas  Wilde,  Esq*,  one  of  her  Majesty^s  Seijeants, 
was  appointed  Solicitor-General  in  the  room  of  Baron 
Rolfe. 
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Ejcch,  of  Phtu, 

Phillpotts  and  Others  v.  Etans.  1839. 

X  HIS  waa  an  action  of  assumpsit  by  the  plaintiffis^  com-  where  a.  con- 
merchants  at  Gloucester,  against  the  defendant,  a  miller  p,I^*chase**of  * 
at  Birmingham,  for  not  accepting  a  quantity  of  wheat  T^jf  ***  "  ^**  ^^ 
which  the  plaintiffs,  early  in  the  month  of  January,  1839,  Birmingham  as 
contracted  to  sell  to  the  defendant,  ''to  be  delivered  at  could  be  ob- 
Birmingham  as  soon  ta  vessels  could  be  obtained  for  the  ^lljw°'  ^^^ 
carriage  thereof.''    The  market  shortly  afterwards  began  thereof" ;  and 

f  «  subsequently 

to  fall,  and  the  defendant,  on  the  26th  January,  gave  (the  market 

notice  to  the  plaintiffis  that  he  would  not  accept  the  wheat  gave  Uie^e^Uer 

if  it  were  deKvered.     It  was  at  that  time  on  its  way  by  l^^^l  *^**^f 

canal  to  Birmingham,  and  on  its  arrival  there  the  defend-  <;«pt  it  if  it  were 

.1  .       X         ,  i.        ,  -1  delivered,  the 

ant  was  required  to  accept  it,  but  he  refused  to  do  so ;  wheat  being 

whereupon  this  action  was  brought.     At  the  trial  before  transi^'to  Bir- 

Alderson,  B.,  at  the  last  Gloucester  Assizes,  the  only  ques-  ™^"f  ^*"* '"' 

'       '                                                                                    .  H§ld,  in  an  ac- 
tion between  the  parties  was  as  to  the  time  at  which  the  tion  against  a. 

damages  were  to  be  calculated.     The  defendants  counsel  ing  the  wheat, 

contended  that  the  proper  measure  of  damages  was  the  measure  o?da- 

diflference  between  the  contract  price  and  the  market  price  "*?«•  ^^  *« 

^                               .              ^  difference  be- 
on  the  26th  January,  the  day  when  the  notice  of  non-  tween  the  con- 
acceptance  was  given.     For  the  plaintiffs  it  was  insisted,  the*^market*° 
on  the  authority  of  the  case  of  Leigh  v.  Paterson  (a),  that  5,^^  Ae^whea^ 
they  were  entitled  to  damages  according  to  the  market  ^.m  tendered  to 
jnrice  on  the  last  day  when  the  contract  could  have  been  ance  at  Bir- 
performed,  viz.  when  the  wheat  was  tendered  for  accept-  "fufed"imd 
ance  to  the  defendant.     The  learned  Judge  was  of  that  "°J  °°  ?*«  ^»y 

°  when  the  notice 

opinion,  and  under  his  direction  a  verdict  was  found  for  the  was  received  by 
plaintiffs  for  218/.  9^.,  the  amount  of  the  damages  accord- 
ing to  the  latter  computation,  leave  being  reserved  to  the 
defendant  to  move  to  reduce  the  damages  to  93/.  12^. 

-R.  V.  Richards  now  moved  accordingly. — ^The  proper 
measure  of  the  damages  was  the  difference  of  prices  on  the 
26th  January^  the  day  when  the  notice  was  given  by  the 
defendant  that  he  would  not  accept  the  wheat.     He  had 

(a)  2  MooM,  588. 
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Szeh,  of  Pleat,  thereby  precluded  himself  from  accepting  it^  and  dischai^ed 
V    ^      .     the  plaintiffs  from  their  obligation  to  deliver  it.    He  clearly 
Phillpotts    coold  not  afterwards  have  sued  the  plaintiffs  for  not  deli- 
EvANs.        Tering ;   yet^  if  they  are  entitled  to  the  whole  damages 
claimed  by  them,  the  effect  is,  that  they  must  notwith- 
standing be  bound  to  send  the  cargo  all  the  way  to  Bir- 
mingham, knowing  that  it  would  not  be  received  when  it 
arrived  there.    This  was  an  unqualified  refusal  to  accept 
the  goods,  which  entitled  the  plaintiffs  to  bring  their 
action  on  that  refusal.     The  only  damage,  therefore,  which 
the  plaintiffs  have  sustained  was  by  their  not  selling  (which 
they  might  have  done  by  sample,  though  the  wheat  was 
in  transitu)  as  soon  as  they  received  the  notice.    \Alder9ony 
B. — How  do  you  distinguish  this  case  firom  Leigh  v.  Pa- 
terson?   where  Dallas,  C.  J.  says, — ^^The  contract  was 
mutually  made  between  the  plaintiff  and  the  defendants, 
and  can  therefore  only  be  dissolved  by  the  mutual  consent 
of  both  parties. . . .  K  the  plaintiff  had  assented  to  its  being 
put  an  end  to,  or  it  could  even  be  inferred  that  he  did  so, 
it  might  have  the  effect  of  terminating  it.     But  as  that  ii 
not  the  fact,  it  remained  open  till  the  31st  of  December, 
[the  last  day  on  which  the  goods  could  have  been  deU- 
vered.]  ....  I  therefore  think  that  the  damages  should  have 
been  estimated  at  the  difference  of  the  prices  in  tallow  when 
the  contract  was  made,  and  on  the  31st  of  December,  being 
the  last  day  when  the  defendants  could  have  delivered  it/'] 
It  is  submitted  that  that  case  requires  re-consideration.   If 
the  plaintiffs  could  have  sold  the  goods  on  receipt   of  the 
notice,  the  measure  of  damages  was  the  difference  of  prices 
at  that  time,  and  they  had  not  the  option  of  going  on 
and  taking  advantage  of  a  further  fall  in  the  market. 

Lord  Abinoer,  C.  B. — I  think  there  is  no  ground  for 
reducing  the  damages.  The  proper  period  at  which  to 
calculate  them  was  when  the  defendant  ought  to  have 
received  the  goods.  The  original  contract  was  in  no  way 
modified  by  the  notice,  and  the  plaintiffs  were  not  bound 


^ 
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then  to  sell  in  order  to  reduce  the  damages.     The  case  ^«*  »/"  ^'"w. 
cited  seems  to  me  precisely  in  point,  and  I  concur  with  ^ 

every  word  of  the  judgment.  Phillpotts 

Evans. 

Parke,  B. — ^I  think  the  damages  have  been  calculated 
on  the  proper  principle.  If  Mr.  Richards  could  have 
established  that  the  plaintiffs,  after  the  notice  given  to 
them,  could  have  maintained  the  action  without  waiting 
for  the  time  when  the  wheat  was  to  be  delivered,  then 
perhaps  the  proper  measure  of  damages  would  be  according 
to  the  price  at  the  time  of  the  notice.  But  I  think  no  action 
would  then  have  lain  for  the  breach  of  the  contract,  but 
that  the  plaintiffs  were  bound  to  wait  until  the  time 
arrived  for  deUvery  of  the  wheat,  to  see  whether  the 
defendant  would  then  receive  it.  The  defendant  might 
then  have  chosen  to  take  it,  and  would  have  been  guilty  of 
no  breach  of  contract ;  for  all  that  he  stipulates  for  is,  that 
he  will  be  ready  and  willing  to  receive  the  goods,  and  pay 
for  them,  at  the  time  when  by  the  contract  he  ought  to  do 
so.  His  contract  was  not  broken  by  his  previous  declar- 
ation that  he  would  not  accept  them;  it  was  a  mere 
nullity,  and  it  was  perfectly  in  his  power  to  accept  them 
nevertheless ;  and,  vice  vers&,  the  plaintiffs  could  not  sue 
him  before.  The  same  rule  was  adopted  in  the  case  of 
Startup  V.  Cortazzi  (a).  The  notice  amounts  to  nothing 
until  the  time  when  the  buyer  ought  to  receive  the  goods, 
unless  the  seller  acts  on  it  in  the  mean  time,  and  rescinds 
the  contract.  I  think,  therefore,  that  the  damages  have 
been  calculated  according  to  the  proper  principle,  and 
that  there  should  be  no  rule. 

Alderson,  B. — ^I  could  not  distinguish  this  case  from 
Leigh  v.  Paterson,  and  I  still  think  that  decision  governs  it. 

Gurney,  B.,  concurred. 

Rule  refused. 

(a)  2  C,  M.  &  R.  165. 
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JBscA.  of  Pleat, 
1839. 

Fowler  &  Wife  v.  Edward  Round^  Administrator  of 

Joseph  Round^  Deceased. 

Covenant  on  an  L/OYENANT  OH  an  indenture  of  lease,  dated  the  24tli  of 

i^?]!^i^t  '™e>  1S^>  n^<)  ^7  the  female  plaintiff,  dnm  sola  and 

the  adminutra-  ^j^^  Amold.  as  tenants  in  common  ot  premises  in  tiie 

tor  oftheaMig-  '  ^ 

nee  of  the  let-  conntj  of  Stafford^  against  the  defendant  as  administrator 

breacheffor^  of  Joseph  BoHnd,  the  assignee  of  the  lessee.    The  lease 

rent^Md  non^^  roscTved  a  Separate  rent  of  10/.  to  each  lemxt,  and  am- 

repair.    Plea,  tsincd  also  sevcral  covenants  with  each  of  them  for  the 

that  by  assign-  roi       i  i  •         ^ 

ment  during  the  payment  of  rent  and  for  repair.    The  breaches  assigned 

^ele^Thf  were  for  non-payment  of  rent,  and  non^repair.    The  de^ 

CsT^toX  ^^^^^t  pleaded  (amongst  other  pleas)  thai  bj  indenture 

intestate  and  J.  of  assignment,  dated  the  24th  of  December,  1884^  dnr> 

S.,  and  that  J.  ,  -  ..  «i^  «ii^<ii 

8.  was  suii  ing  the  continuance  of  the  term  granted  by  the  lease, 

asslmimnt^was  ^^  premises  were  assigned  by  the  lessee  to  the  intestate 

denied  by  the  ^i^^  qhq  Smallwood.  their  executors,  &C.  :  and  that  Small- 
replication: —  ' 

Held,  that  J.  s.  wood  was  Still  aliyc.    Replication,  denying  such  assignment 

^neu  fbTthe^  At  the  trial  before  Alderson,  B.,  at  the  last  Stafford  Assixeiy 

'^  v^^thanie  ^^^  plaintiffs  having  given  prim&  facie  evidence  to  diaige 


never  accepted    the  intestate  as  assignee,  the  defendant  produced  the 

or  acted  under 

the  assignment,  signment  to  Roimd  and  Smallwood,  as  stated  in  the  plea; 

being  an  assignment  in  trust  for  the  benefit  of  the  credi- 
tors of  the  lessee.  The  plaintiffs  thereupon  called  Small- 
wood  to  prove  that  he  had  never  accepted  the  trust,  or 
acted  under  the  deed.  The  defendant's  counsel  objected 
that  he  was  incompetent,  inasmuch  as  his  evidence  went 
directly  to  exempt  him  from  all  liability  imder  the  deed. 
The  learned  Judge  overruled  the  objection,  and  received 
the  evidence ;  and  a  verdict  was  found  for  the  plaintifib, 
damages  180/. 

Talfourd,  Serjt.,  now  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  was  improperly  admitted.-*-The 
witness  had  an  immediate  interest  in  the  result  of  the  trial, 
since  a  verdict  for  the  plaintiffs  went  to  relieve  him  from 


\ 
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all  responsibility  as  assignee.    And  as  this  clearly  was  not  Etdu  of  Piemt, 
a  case  in  which  the  witness  was  to  be  affected  through  the 


the  8  &  4  Will.  4,  c.  42,  s.  26. 


COmpetolt  by        Fowler 

Round. 


Parke,  B. — I  think  the  witness  clearly  was  competent* 
He  stood  indifferent  between  the  parties.  The  verdict 
cannot  be  used  in  evidence  against  him;  and  if  it  could, 
that  objection  is  cured  by  the  statute.  The  only  other 
ground,  then,  on  which  he  can  be  objected  to,  is,  that  he 
will  benefit  by  the  result,  because  he  will  exonerate  him« 
self  by  fixing  the  defendant  with  the  sole  liability.  But 
if  he  fixes  the  defendant  with  the  whole  damages,  he  may 
be  equally  liable  for  contributions:  there  is  nothing  to 
prevent  his  being  liable  over:  therefore,  on  the  authority 
of  Blackett  v.  Weir  (a),  HaU  v.  Ottrzon  (6),  Hudson  v.  Bobb^ 
son  (c),  and  other  cases,  he  is  a  competent  witness. 


The  other  Barons  concurred. 


Rule  refused. 


(a)  5  B.  &  Cr.  385  ;  8  D.  &  R.  (b)  9  B  &Cr.  646;  4  M.  &  Ry. 

142.  565. 

(c)  4  M.  &  Sel.  475. 


BoBiNSON  V.  Powell. 

1  HE  plaintiff,  an  attorney,  had  delivered  to  the  defend-  in  order  to  en- 
ant  a  bill  of  costs  amounting  to  218/.  10s.  4d.    Some  ant'toappryfor 

costs  under  the 
43  Geo.  3,  c.  6,  s.  3,  he  must  have  been  actually  arretted  and  held  to  special  baiL 

Where  a  sheriff's  ofllcer,  having  a  warrant  against  the  defendant,  went  to  his  house  and  in- 
formed him  of  it,  and  agreed  with  Mm  that  they  should  meet  at  a  certain  place  and  time,  and  that 
the  defendant  should  there  give  bail  to  the  sheriff,  which  was  accordingly  done : — Held,  that  this 
was  not  an  arrest,  so  as  to  satisfy  the  meaning  of  the  stat.  43  Geo.  3,  c  46,  s.  3. 

Where,  in  an  action  for  an  attorney's  bill,  the  defendant  obtained  an  order  for  referring  it  to 
taxation,  "  the  plaintiff  to  give  the  defendant  credit  for  all  suras  received  on  his  account,  on  pay- 
ment of  which  costs,  and  of  the  costs  of  the  action,  all  proceedings  to  be  stayed  i^Semble,  that 
the  award  of  the  Master  under  thisi  order  was  not  a  recovery  of  the  amount  within  the  meaning 
of  the  Stat.  43  Geo.  3,  c.  46,  s.  3. 

Where  an  attorney's  bill  is  reduced  more  than  a  sixth,  on  a  reference  to  taxation  after  action 
brought,  the  attorney  it  not  compellable  to  pay  the  cMtt  of  taxation. 
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Bteh,  of  Pleat,  months  afterwards^  the  bill  not  being  paid,  he  commenced 

1839  •         •  ... 

^     this  action,  and  sued  out  a  bailable  writ  against  the  defend- 

RoBiNBON  ant,  marked  for  bail  for  80/.  The  sheriflf's  officer  went  to 
Powell.  the  defendant's  house  and  informed  him  that  he  had  a 
warrant  against  him,  whereupon  it  was  agreed  between 
them  that  the  defendant  should  meet  him  at  a  place  and 
time  mentioned  bj  the  officer,  and  there  give  bail  to  the 
sheriff,  which  was  accordingly  done.  The  defendants 
afterwards  obtained  a  judge's  order  for  referring  the  bill  to 
taxation,  "  the  plaintiff  to  give  the  defendant  credit  for  all 
smns  received  on  his  accoimt ;  on  payment  of  which  costs 
so  to  be  taxed,  and  of  the  costs  of  the  action,  all  proceed- 
ings to  be  stayed.''  The  bill  was  reduced  on  taxation  from 
213/.  10s.  4^/.  to  158/.  4s.  Sd.;  and  after  deducting  pay- 
ments  made  by  the  defendant  on  account  before  the  com- 
mencement of  the  action,  the  ultimate  balance  allowed 
to  the  plaintiff  was  only  10/.  178.  lie/.,  which  was  paid 
accordingly. 

C.  Jones  having  obtained  a  rule  to  shew  cause  why  the 
Master  should  not  tax  the  defendant  his  costs  under  the 
43  Geo.  3,  c.  46,  s.  3,  and  why  he  should  not  also  allow 
him  the  costs  of  the  former  taxation,  on  the  ground  that 
more  than  a  sixth  had  been  taken  off  the  bill, 

W.  H.  Watson  shewed  cause.  — With  regard  to  the  latter 
part  of  this  .rule,  the  cases  of  Benton  v.  BuUard  (a),  and 
Harbin  v.  MUes  [b),  are  express  authorities  to  shew  that 
the  client  is  not  entitled  to  the  costs  of  taxation,  though 
more  than  a  sixth  is  taxed  off,  unless  the  application  to 
refer  the  bill  to  taxation  be  made  before  action  brought. 

Secondly,  this  case  is  not  within  the  stat.  43  Geo.  3, 
c.  46,  s.  3,  for  two  reasons.  In  the  first  place,  there  has 
not  been  any  actual  arrest  of  the  defendant.     It  was  ex- 

(a)  4  Bing.  561.  (6)  9  B.  &  C.  755. 
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presslj  decided  in  James  v.  Askew  (a),  that,  in  order  to  EmcH,  «/  piea», 
bring  a  case  within  the  terms  of  the  statute,  there  must  '  ^ 

be  both  an  actual  arrest  and  a  holding  to  bail.     But  fur-      Robinsom 
ther,  the  statute  does  not  apply  except  where  there  has       Powell. 
been  a  recovery  by  verdict  and  judgment :  Keene  v.  Dee- 
ble  [b).     Here  the  proceedings  are  stayed  by  the  judge^s 
order,  on  payment  of  the  taxed  amount  and  the  costs. — 
The  Court  then  called  on 


C  Jones f  in  support  of  the  rule. — This  case  falls  within 
the  statute.  In  Robinson  y.  Elsam  {c),  the  circumstances 
of  which  were  precisely  similar  to  the  present,  (except  with 
respect  to  the  point  as  to  the  arrest),  the  Court  held  it  to 
be  a  case  strictly  within  the  act  of  Parliament,  the  sum 
recoTcred  being  ascertained  by  the  Master's  allocatur,  and 
the  suit  being  thereby  terminated ;  and  Abbott,  C.  J.,  also 
said,  that  even  if  the  case  were  not  within  the  statute,  yet 
the  plaintiff  being  an  attorney,  they  would  compel  him, 
in  the  exercise  of  their  jurisdiction  over  the  officers  of  the 
Court,  to  pay  the  costs  of  the  action.  [Alderson,  B. — 
Your  rule  asks  for  them  only  under  the  statute,  and  the 
plaintiff  comes  only  to  shew  cause  against  that.]  The  rule 
in  Robinson  v.  Elsam  was  in  similar  terms,  and  the  order 
for  taxation  was  in  the  same  form  as  here.  With  regard 
to  the  other  point,  as  to  the  arrest,  there  was  here  what 
was  equivalent  to  an  actual  arrest ;  the  officer  having  seen 
the  defendant,  and  informed  him  he  had  a  warrant  against 
him,  and  the  defendant  having  been  thereupon  held  to 
bail.  [Owmeyy  B. — It  does  not  appear  that  the  officer  had 
the  warrant  with  him.] — He  abandoned  that  part  of  the 
rule  which  prayed  for  the  costs  of  the  taxation. 

Lord  Abingbb,  C.  B. — This  case  is  not  brought  before 

(a)  8  Ad.  &  £11.  351 ;  3  N.  &      (6)  3  B.  &  C.  491 ;  5  D.  &  R.  383. 
P.  495.  (e)  5  B.  &  Aid.  661. 

VOOL.  V.  L  L  M*  W. 
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ExeJL  of  PUat,  the  Court  on  the  ground  of  improper  conduct  in  its  officer, 
^  ^'  .  but  specifically  under  the  statute.  That  being  so,  the  case 
Robinson      of  James  V.  Askew  is  sufficient  to  dispose  of  it.     The  Court 

Mm 

Powell.  there  decided  that  an  actual  arrest  is  necessary  to  bring 
the  case  within  the  act  of  parliament ;  and  I  concur  in  that 
decision.  It  is  probable  that  the  plaintiff  might  wiah  not 
to  arrest  the  defendant  at  all,  but  to  get  special  bail  with- 
out doing  so.  With  regard  to  the  other  point,  the  deci- 
sions which  have  been  cited  shew  that  this  case  does  not 
fell  within  the  statute  which  directs  the  attorney  to  pay 
the  costs  of  the  taxation ;  and  I  see  nothing  in  the  merits 
of  the  case  to  induce  us  to  go  out  of  the  statute  to  give 
them  (a). 

Parke,  B. — ^The  cases  cited  by  Mr.  WaUom  sxe  dearly 
sufficient  to  dispose  of  the  latter  part  of  the  rule.  As  to 
the  other,  the  case  of  James  y.  Askew  disposes  of  that  also. 
I  haye  entertained  some  doubts  whether  such  ought  to  be 
the  construction  of  the  statute,  and,  I  belieye,  so  intimated 
in  a  case  in  this  Court  (6);  but  as  the  Court  of  Queen's 
Bench  haye  so  decided  the  point,  I  think  it  should  be  con- 
sidered as  settled,  that  the  statute  will  not  apply  unless  an 
actual  arrest  has  taken  place. 

Alderson,  B. — ^The  statute  of  the  43rd  Qeo.  8,  c.  46, 
was  made  ^^  for  the  purpose  of  preyenting  frivolous  and 
yexatious  arrests.'^  The  first  section  says  ''  that  no  person 
shall  be  arrested  or  held  to  special  bail,''  &c. ;  the  third 
proyides  that  certain  consequences  shall  follow,  where  s 
defendant  shall,  without  probable  cause,  be  ^'  arrested  and 
held  to  special  bail''  for  too  large  a  sum.    Those  two  sections 

(a)  The  plain tifT's  affidavit  ex-  produced  on  the  tazatioo. 

plained  the  reduction  made  by  the  (b)  Edwards  Y.Jones^  2  M.&  W. 

Master  in  his  bill,  by  the  loss  of  417:  see  also  Wilson  v.Bnmghtsmt 

certain  vouchers  for  disbursements,  2  Dowl.  P.  C.  631. 
which  would  otherwise  have  been 
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clearly  shew  that  the  legislature  meant  to  distinguish  be-  Ej^cL  of  pua$, 

1839 

tween  an  arrest  and  a  holding  to  bail.  '  . 

Robinson 
GuRNEY,  B.,  concurred.  Powell. 

Rule  discharged^  with  costs. 


Anderson  and  Others  v.  Chapman  and  Others. 
X  HIS  was  an  action  of  assumpsit  against  the  defendants^  in  assumpsit 

r       r.  T_i»  J-.     i.  r       lA.  •  against  carriers 

as  earners,  for  breach  of  a  contract  for  the  carnage  on  by  g^a,  the 
board  their  ship,  from  Buenos  Ayres  to  Liverpool,  of  a  ^u^^^'^^J^^JJ 
cargo  of  tallow  and  grease,  the  property  of  the  plaintiffs,  the  defendants 
The  breach   stated,   that  the  defendants  ''  so  negligently  gently  conduct- 
behaved  and  conducted  themselves  in  and  about  the  stow-  f^  and"iK»ut* 
offe  and   otherwise   taking  care   of  and  conveying ''   the  ^^®  stowage  and 

Ok&lCi  wise   vnK* 

goods,  that  by  and  through  the  improper  stowage,  negli-  ing  care  of  and 
gence,  and  improper  and  careless  conduct  of  the  defend-  goods,  which 
ants,  they  were  broken,  damaged,  &c.      The  defendants  to*be1oo"asks 
pleaded,  first,  non  assumpserunt ;  secondly,  that  they  did  ^^  tallow,  that 
take  due  and  proper  care  of  the  goods,   and   '^  did  not  maged  and 
negligently  behave  and  conduct  themselves  in  and  about  defendants 
the  stowage  or  otherwise  taking  care  of,  and  carrying  and  thg^^^fd^uk 
conveying"  the  goods,  as  in  the  declaration  alleged:  on  due  care  of  the 

goods,  and  did 

which  plea  issue  was  joined.     The  cause  was  tried  before  not  negligently 
Parke,  B.,  at  the  Liverpool  Spring  Assizes.     The  plain-  geWesTn  and* 
tiffs'  counsel  opened  a  case  of  injury  to  the  whole  cargo  about  the  stow- 
by  improper  stowage,  but  the  evidence  altogether  failed  to  goods  or  other- 
make  out  any  negligence  in  this  respect.      It  appeared,  issue'wasjoined. 
however,  that  by  reason  of  one  of  the  casks  of  tallow  not  pili^ntliR  failed* 
havine:  been   properly  fixed  to  the  hooks  by  which  they  ^^  P'°^®  *"y 

^^  *      *       "^  *  •^    negligence  m 

respect  of  the 
stowage  of  the   tallow,    but  proved  a  damage  to  one  cask  from  negligence  in  the  loading,  as 
to  which  alone  they  obtained  damages: — Held,  that  the  defendants  were  not  entitled,  under 
rule  74*  of  H.  T.,  2  Will.  4,  to  a  verdict  or  costs  on  the  above  issue,  in  respect  of  the  rest  of  the 
casks. 

L  l2 
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Ejteh.  of  PUas,  were  lowered  into  the  hold  of  the  vessel  during  the  load- 

^   *^^'   .     ing,  that  cask  fell  upon  one  of  the  casks  of  grease^  which 

Anderson     was  broken^  and  the  grease  injured;  and  in  respect  of 

Chapman,      this   damage  only^   the  plaintiffs  had  a  yerdict   on  the 

second  issue,  damages  12/.     The  verdict  was  entered  up  on 

the  postea,  as  to  that  one  cask  for  the  plaintiff,  as  to  the 

residue  for  the  defendant:  and  the  Master,  on  taxation, 

allowed  the  plaintiff  so  much  of  the  costs  of  that  issue  as 

related  to  the  damaged  cask,  and  taxed  the  defendant  his 

costs  as  to  the  rest,  and  deducted  them  firom  the  plaintiffs.' 

In  Trinity  Term,  Wightman  obtained  a  rule  to  shew  cause 

why  the  Master  should  not  review  his  taxation,  and  allow 

the  plaintiffs  the  whole  costs  of  the  second  issue. 

W.  H,  Watson  now  shewed  cause. — ^The  question  in  this 
case  depends  on  the  meaning  of  the  word  issues  in  the  role 
of  H.  T.,  2  Will.  4,  s.  74.  That  rule  directs  that  "no 
costs  shall  be  allowed  on  taxation  to  a  plaintiff^  upon  any 
counts  or  issues  on  which  he  has  not  succeeded ;  and  the 
costs  of  all  issues  found  for  the  defendant  shall  be  deducted 
from  the  plaintiff's  costs.''  Here  there  was  in  substance 
a  distinct  issue  joined  as  to  the  negligence  with  respect  to 
each  cask  of  tallow,  and  the  defendants  have  succeeded 
as  to  all  except  one.  Doe  v.  Errington  ( a )  is  strongly  in 
favour  of  the  defendants.  There  the  lessor  of  the  plaintiff 
sought  to  recover,  under  one  count  and  one  demise,  several 
messuages, — some  freehold,  some  copyhold, — ^and  succeeded 
as  to  the  copyhold,  but  failed  as  to  the  freehold;  the 
Court  held  that  the  defendant  was  entitled,  under  the 
above  rule,  to  his  costs  as  to  the  messuages  with  respect 
to  which  the  plaintiff  had  failed ;  for  that  a  distinct  issue 
is  raised,  by  the  plea  of  not  guilty,  as  to  each  messuage 
from  which  the  plaintiff*  complains  of  an  ouster.  Kmght 
V.  Broum  ( b)  and  Prudhomme  v.  Praser  {c)  are  authorities 

(tf)  4  Dowl.  P.  C.  602.  (c)  2  Ad.  &  E.  645 ;  4  N.  &  M. 

(h)  9  Bing  643;  2  M.  &  Scott,      381. 
797. 
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to  the  same  effect.  This  is  yery  different  firom  a  plea  of  Exch.  of  PUat, 
not  guilty  in  trespass ;  the  plaintiffs  here  bring  a  charge  ^  ^  . 
of  negligence  as  to  the  improper  stowage  of  100  casks  of  Anderson 
tallow;  the  defendants  deny  that  they  were  guilty  of  chapman. 
neghgence  as  to  any  of  them,  and  the  jury  find  negligence 
as  to  one.  Surely  the  plea  is  divisible  under  such  circum- 
stances. Suppose  the  defendants  had  pleaded  not  guilty, 
only  as  to  so  much  of  the  declaration  as  complains  of  impro- 
per stowage ;  they  would  clearly  have  been  entitled  to  set 
off  their  costs  of  that  issue ;  and  what  difference  can  it 
make  whether  they  plead  two  pleas,  or  one  in  substance 
the  same  ?  [Parke,  B. — ^According  to  the  facts  as  they 
appeared  to  me  at  the  trial,  the  plaintiffs  went  for  two 
different  causes  of  action;  one  for  the  one  cask,  and 
another  and  different  one  for  the  other  ninety-nine.] — 
The  whole  difficulty  arises  firom  their  including  what  are 
substantially  two  different  causes  of  action  in  one  count. 
[Aldersim,  B. — ^Why  did  you  not  ask  for  particulars  of  the 
negligence  complained  of?  You  would  then  have  found 
that  two  different  kinds  of  negligence  were  imputed,  and 
might  have  paid  money  into  Court  as  to  one.  Lord 
AbrngeVy  C.  B. — According  to  your  argument,  a  defendant 
in  trover  ought  to  have  a  verdict  and  costs  as  to  all  the 
goods  not  proved  to  have  been  converted.]  It  was  not 
necessary  to  raise  such  a  question  before  the  New  Bules; 
but  as  a  general  verdict  and  damages  would  now  vest  the 
property  in  all  the  goods  in  the  plaintiff,  the  defendant 
ought  to  have  the  verdict  entered  for  him  as  to  the  goods 
not  proved,  in  order  to  ascertain  the  respective  rights  of 
the  parties  in  future  proceedings.  [Parke,  B. — The  ques- 
tion here  in  reality  is  as  to  the  form  of  the  postea.]  It  is 
therefore,  in  fact,  a  question  on  the  record,  and  is  open  to 
a  writ  of  error,  if  this  rule  be  discharged.  In  Phythian  v. 
White  (a),  where  the  defendant  complained  of  a  breaking 
and  entering  of  three  several  closes  named,  but  proved  tres- 
passes in  two  only,  the  defendant  was  held  entitled  to  costs 

(a)  1  M.  &  W.  216 ;  4  Dowl.  P.  C.  714. 


486  CASES  IN  THE  EXCHEQUER, 

Bxeh,  of  PUag,  as  to  the  third.     Suppose  the  plaintiff  complained  of  two 

^^^'        trespasses  on  different  days,  and  had  a  general  vercUct  on 

Andersoh     a  plea  of  liberum  tenementum,  haying  proyed  a  trespass  on 

Chapman.  ^^^  ^^^  ^^7  ^^7  >  ^^^^  wonId  be  an  estoppel,  if  pleaded, 
as  to  the  whole  time  included  in  the  declaration;  the 
verdict  ought  therefore  to  be  entered  distributivelj.  [Lord 
AbingeTy  C.  B. — ^The  plea  of  not  guiltj  is  a  distinct  plea 
to  each  count  or  complaint,  and  in  its  nature  embraces 
several  issues.]  The  same  principle  applies  wherever  the 
plea  extends  to  several  causes  of  complaint. 

Wtghtman,  contr^. — ^This  is  a  plea  pleaded  to  the  veiy 
gist  of  the  action  as  laid  in  the  declaration.  The  plaintiffs 
complain  of  negligence,  as  well  in  the  stowage  of  the  goods 
as  otherwise  in  their  conveyance.  The  plea  alleges  that  the 
defendants  did  not  negligently  conduct  themselves  about 
the  stowage  or  otherwise,  and  on  this  plea  a  distinct  issue 
is  joined.  The  question  therefore  on  this  issue  is,  whether 
the  defendants  were  guilty  of  any  negligence  in  the  om- 
veyance  of  the  goods.  On  the  trial,  it  appears  that  they 
were  guilty  to  such  an  extent  as  to  entitle  the  plaintiffii 
to  12/.  damages.  If  the  plaintiffs  had  really  gone  for  the 
damage  to  the  one  cask  only,  their  declaration  would  have 
been  in  the  same  form;  and  if  the  argument  for  the 
defendants  be  sustainable,  they  would  equally  in  such  case 
have  been  entitled  to  a  verdict  and  costs  in  respect  of  the 
rest.  It  is  only  one  cause  of  action,  though  the  negligence 
may  be  to  a  greater  or  less  extent.  Suppose  a  declaration 
in  covenant  for  non-repair,  with  a  single  general  breach,  but 
with  several  items  of  charge,  to  which  the  defendant  pleaded 
performance  generally,  could  it  be  contended  that  he  would 
be  entitled  to  costs  in  respect  of  a  single  item  which  was 
not  proved?  The  jury  have  here  found  affirmatively  for  the 
plaintiffs  on  this  issue,  that  they  have  proved  negligence 
all  that  remains  is  a  mere  inquiry  of  damages.  Suppose  an 
action  brought  for  several  stuns  of  money,  with  a  general 
plea  of  payment,  which  fails  as  to  one  of  them ;  the  plaintiff 
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is  entitled  to  the  verdict,  and  the  only  question  is  one  of  da-  Exeh,  of  PUatf 

mages :  and  the  same  with  respect  to  a  plea  of  set-off  which  ^ 

fails  to  answer  the  whole :  Tuck  v.  T\tck  (a).    The  defendants      Andersou 

here,  in  like  manner,  profess  to  answer  the  whole  of  the      Chapman. 

plaintiff's  complaint,  and  fail  to  do  so.     In  the  cases  cited 

on  the  other  side,  the  question  arose  on  the  plea  of  not  guilty^ 

which  is  necessarily  divisible  in  its  nature.     In  Phytkian 

V.  White,  the  complaint  was  of  breaking  and  entering  three 

different  closes  specifically  named  and  set  out  by  their 

abuttals ;  which  the  plaintiff  himself  therefore  treated  as 

distinct  and  unconnected  trespasses.     In  whatever  manner 

the  plaintiff  declares,  the  defendant  may  obtain  particulars; 

but  if  he  chooses  to  run  the  risk  of  pleading  an  entire 

defence,  when  he  has  in  &ct  only  a  partial  one,  he  must 

abide  the  consequences.     [Lord  Abinger,  C.  B. — Suppose 

there  were  judgment  by  default,  and  proof  entitling  the 

plaintiff  to  12/.  damages  only,  would  he  be  subject  to  any 

costs  ?  The  issue  is  not  as  to  the  amount,  but  upon  the  £act 

of  negligence.]     And  the  defendant  may  always  protect 

himself  by  obtaining  particulars,  and  paying  the  proper 

amount  into  Coiurt. 

Lord  Abinoeb,  C.  B. — ^If  we  were  at  liberty  to  do  justice 
in  this  particular  case,  in  contravention  of  the  general  rule 
of  law,  I  should  be  much  disposed  to  discharge  this  rule; 
because  the  parties  undoubtedly  both  went  down  to  try  the 
question  as  to  the  damage  by  improper  stowage.  But  the 
plaintiffs,  nevertheless,  proved  negligence  within  the  terms 
of  the  declaration.  Now  the  effect  of  the  plea  is,  that  the 
defendants  committed  no  negligence  such  as  is  complained 
of  in  the  declaration;  that  is  the  issue;  but  it  appears  by 
the  evidence  that  they  have :  as  soon  as  that  is  founds  the 
case  resolves  itself  merely  into  a  question  of  damages^  and 
assumes  the  same  form  as  if  the  defendants  had  not  pleaded 

(a)  Ante,  p.  109. 
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Steh.  of  PUoi,  at  aU^  but  had  let  judgment  go  by  de&ult.  The  apparent 
'  ^  difficulty  arises  from  this^  that  the  damage  has  been  occa- 
Amdbrsom  sioned  by  a  different  species  of  negligence  fit)m  that  of  the 
Cjupmav.  stowage ;  but  then  the  issue  is^  whether  there  has  been 
negligence  of  any  kind.  K  we  were  to  say  that  the  costs 
ought  to  be  separated  in  such  a  case,  it  would  lead  to  dis- 
cussion and  difficulty  in  almost  every  case  where  the 
plaintiff  did  not  succeed  to  the  full  amount  claimed  in  the 
declaration.  There  is  almost  always  great  uncertainty  as 
to  the  result  of  evidence,  and  a  plaintiff  is  compelled  to 
state  his  case  more  widely  than  if  he  were  fully  appriied  of 
the  extent  to  which  it  would  be  proved,  or  the  evidence 
would  be  believed  by  the  jury;  and  if  we  were  so  to  lay 
down  the  rule,  it  would  follow  in  almost  every  case  that  the 
plaintiff  must  pay  costs,  because  his  pleader  had  laid  the 
complaint  larger  than  the  proof.  I  do  not  question  any 
of  the  cases  which  have  been  cited.  The  general  issue 
raises  a  distinct  issue  on  each  count,  and  before  the  New 
Rules,  on  the  plea  of  not  guilty  in  trespass,  the  verdict 
might  have  been  entered  separately  on  the  different  counts, 
if  counsel  chose  to  do  so.  Then  there  is  a  class  of  cases,  of 
which  ejectment  is  one,  in  which  it  is  usual  to  lay  a  vast 
number  of  different  matters  in  the  declaration ;  but  if  it 
appear  that  the  plaintiff  is  going  for  a  distinct  messuage  or 
close,  it  is  necessary  to  give  him  the  verdict  for  that  alone^ 
and  the  defendant  a  verdict  for  the  residue,  because  the 
verdict  is  to  ascertain  the  respective  rights  of  the  parties  in 
future,  and  in  order  to  enable  the  sheriff  to  give  possession 
of  that  messuage  or  close  only.  On  a  general  verdict,  the 
lessor  of  the  plaintiff  might,  at  his  own  peril,  make  the 
sheriff  give  him  possession  of  the  whole  premises^  which 
would  give  rise  to  further  litigation.  Therefore,  as  the  plea 
of  not  guilty  is  divisible  in  its  nature,  the  defendant  may 
well  have  costs,  under  the  New  Bules,  in  respect  to  the 
part  proved  by  him.  So,  in  PhytMan  v.  White,  the  plea 
of  liberum  tenementum  was  applicable  in  its  nature  to 
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each  close,  and  severable.     With  regard  to  the  case  of  Rjtek.  of  PUat, 
libel  (a),  I  entertain  some  doubt.     K  seyeral  publications     ^   ^      . 
were  included  in  one  count,  and  the  general  issue  were      Anderson 
pleaded  to  that,  I  should  agree  that  it  would  be  divisible;      Cbapman. 
but  I  should  doubt  whether  that  ought  to  be  so  where  one 
publication  only  is  set  forth.     However,  that  case  is  not 
like  the  present ;  here  there  is  a  single  issue,  which  being 
found  for  the  plaintiffs,  the  rest  is  a  mere  question  of  da- 
mages ;  and  though  damages  are  not  found  in  respect  of 
the  whole  cause  of  complaint,  I  think  that  does  not  subject 
them  to  costs. 

Parke,  B. — ^I  am  of  the  same  opinion,  that  the  rule  must 
be  made  absolute ;  although  certainly,  at  the  commence- 
ment of  the  argument,  I  entertained  a  different  opinion, 
from  my  impression  that  the  plaintiffs  were  proceeding 
for  two  different  causes  of  action.  And  I  think  the  ques- 
tion resolves  itself  into  this,  whether  they  are  in  fact 
proceeding  for  different  causes  of  action ;  if  they  are,  the 
plea  ought  to  be  divisible.  [His  lordship  stated  the  decla- 
ration and  plea.]  I  agree  to  all  the  cases  which  have  been 
cited,  and  think  they  were  rightly  decided.  There  is  no 
harm  in  endeavouring  to  distribute  the  issue,  whenever 
the  plaintiff  goes  in  fact  for  two  causes  of  action,  and  fails 
as  to  one.  The  rule  of  H.  T.,  2  Will.  4,  was  not  a  new  one 
in  principle ;  its  object  was  merely  to  bring  back  the  prac- 
tice to  the  true  construction  and  effect  of  the  statutes  of 
23  Hen.  8,  c.  15,  and  4  Jac.  1,  c.  8 :  and  the  effect  of  that 
rule  is,  that  if  the  plaintiff  fails  either  as  to  one  entire  cause 
of  action,  or  a  distinct  part  of  one,  the  defendant  is  entitled 
to  costs  as  to  that.  The  first  case  on  the  construction  of 
the  rule  was  Cox  v.  Thomason  [b),  where  it  was  held,  on 
not  guilty  pleaded  to  a  declaration  containing  several 
counts  in  case,  that  the  defendant  was  entitled  to  the  costs 

(a)  Prudhomme  v.  Fr<uer,        {h)  2  C.  &  J.  498;  1  Dowl.  P.  C.  572. 
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jbmA.  of  PUas,  of  the  cocints  found  for  him.    The  next  step  was  taken  in 

1839 

*   ^     Prudhomme  v.  Prasery  where,  upon  one  count  for  libel,  the 

Anderson  defendant  was  held  entitled  to  the  costs  incurred  by  dis- 
Chapm AN.  proving  the  inuendoes  negatived  by  the  jury.  I  am  not 
prepared  to  say  that  decision  was  wrong,  though  I  enter- 
tain some  little  doubt  upon  it.  In  the  decision  in  Doe  v. 
Errington  I  quite  concur.  In  ejectment  for  different  pre- 
mises, there  are  in  truth  several  causes  of  action  embraced 
in  one  count ;  and  if  the  plaintiff  &ils  on  one,  the  defend- 
ant is  properly  entitled  to  costs.  I  should  hold  the  same 
doctrine  also  in  trespass ;  particularly  where  the  oomplaint 
is  as  to  trespasses  in  different  closes,  which  might  be  made 
the  subject  of  separate  actions.  And  so  I  should  be  dis- 
posed to  hold  in  all  cases  where  the  plaintiff  declares  in  a 
general  form,  and  under  it  is  going  for  distinct  causes  of 
action.  The  question  then  is,  whether  the  plaintiffs  are  here 
recovering  for  the  breach  of  one  entire  contract ;  and  I 
think  they  are — viz.  the  contract  safely  to  carry  one  entire 
shipment.  It  is  very  analogous  to  the  case  of  a  breach  of 
covenant  to  repair,  put  by  Mr.  Wighiman.  Hie  question 
for  the  jury  on  this  issue  was,  whether  there  was  a  breadi 
of  one  entire  contract  or  not ;  and  that  having  been  proved, 
the  rest  was  a  mere  question  of  damages. 

Alderson,  B. — I  am  of  the  same  opinion.  1  he  first 
issue,  on  non  assumpsit,  was  properly  found  for  the  plain- 
tiffs, the  contract  being  proved.  Then  the  substance  of  the 
second  issue  is,  that  the  defendants  have  not  been  guilty 
of  any  breach  of  the  contract  whatever.  That  being  found 
against  them,  the  rest  is  merely  a  question  of  damages; 
and  the  case  is  not  within  the  words  or  the  intention  of 
the  rule. 

GuKNET,  B.,  concurred. 

Rule  absolute. 
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Exeh.  of  Pleat, 
1839. 

Smith  v.  Pole. 

X  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit,  issuewasjoined, 
Issue  was  joined  in  last  Michaelmas  Term^  and  notice  of  in  Michaelmas ' 
trial  was  given  for  the  second  sittings  in  that  Term.     The  ^®^*  of  ^ai 
cause  was  in  the  paper  accordingly,  but  went  over  to  the  gi^^n  for  the 

,      .         .  second  sittings 

sittings  after  Term,  when  the  plaintiflF  withdrew  the  record,  in  that  term. 
In  Hilary  Term,  the  defendant  obtained  a  rule  for  pay-  !„  the*p*pcrof 
ment  of  the  costs  of  the  day,  which  was  made  absolute,  f^°'®  sittings, 

'^  '  '    but  went  over 

and  the  costs  were  paid  accordingly.    In  Easter  Term,  the  ^the  sittings 

defendant  moved  for  judgment  as  in  case  of  a  nonsuit  for  piainUff  then 

the  same  default;  but  the  rule  was  discharged  in  Trinity  rJ^rd'^L''* 

Term,  on  the  eroimd  of  the  defendant's  having  made  HWary  Term, 

,       ,  *=*  the  defendant 

the  previous  application  for  costs  of  the  day  (a).  In  the  moved  for  and 
Slime  Term,  the  defendant  again  moved  for  and  obtained  '^tVL'^- 
the  present  rule  for  judgment  as  in  case  of  a  nonsuit.  defendant  ^^* 

might  move  for 
judgment  as  in 

Cole  shewed  cause. — The  defendant,  having  elected  to  case  of  anon- 
proceed  for  the  costs  of  the  day,  cannot  afterwards  move  *^ll^  """^ 
for  judgment  as  in  case  of  a  nonsuit.  It  will  be  said  there 
has  been  a  new  default;  but  that  is  not  so;  the  mere 
lapse  of  time  after  the  rule  for  costs  of  the  day  was  dis- 
posed of,  does  not  constitute  a  new  default.  There  is  no 
fresh  notice  of  trial  given,  and  no  date,  therefore,  from 
which  to  count,  so  as  to  make  a  new  default.  The  defend- 
ant's only  course  is  to  take  the  case  down  by  proviso. 
{^Parke,  B  — ^I  have  always  imderstood,  that  if  the  plain- 
tiff has  gone  down  once  to  trial,  and  the  cause  is  made  a 
remanet,  the  defendant  must  take  it  down  by  proviso.] 
That  is  an  additional  ground  for  discharging  this  rule.  In 
Moseley  v.  Clark  (6),  where,  after  a  default  in  not  trying  at 
the  Assizes,  the  defendant  moved  for  costs  of  the  day,  and 
the  plaintiff  again  made  default  by  not  trying  at  the  next 

(o)  See  Reg.  Gen.  H.,  2  WiU.  4,  r.  69.  (6)  2  DowJ.  P.  C,  6^, 
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was  not  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit. 

R.  V.  Richards^  contra.— This  was  not  the  case  of  a 
remanet ;  the  cause  merely  went  over  bj  adjournment 
from  one  sittings  to  another,  and  the  plaintiff  was  dearly 
guilty  of  a  default  in  not  trying  at  the  latter  sittings.  If 
it  were  not  so^  a  defendant  could  never  have  judgment  as 
in  case  of  a  nonsuit^  where  the  cause  has  gone  over  from 
one  sittings  to  another  in  the  same  term.  [Aldenon^ 
B. — It  certainly  is  rather  an  adjournment  than  a  remanet. 
Parke,  B. — No  fr^sh  notice  of  trial  is  required  in  such  a 
case.]  Then  the  plaintiff  has  been  guilty  of  a  second 
default  since  the  rule  for  costs  of  the  day  was  disposed  of, 
in  suffering  another  term  to  elapse  before  he  took  the 
cause  down  again  to  triaL  Dyke  v.  Edwards  (a)  is  an 
express  authority  to  that  effect. 

Lord  Abinger,  C.  B. — That  case  is  certainly  an  au- 
thority that  a  defendant  may  move  for  judgment  as  in  the 
case  of  a  nonsuit  on  a  second  default.  It  is  argued  that 
here  there  has  been  no  second  default,  because  there  was 
no  fresh  notice  of  trial :  but  the  plaintiff  was  bound  to 
take  the  cause  down  for  trial  according  to  the  course  and 
practice  of  the  Court,  but  he  has  not  done  so. 

Parke,  B.— The  effect  of  the  rule  of  H.  T.,  2  Will.  4^ 
r.  69,  is  to  prevent  the  plaintiff  from  being  subject  both  to 
costs  of  the  day  and  to  judgment  as  in  case  of  a  nonsuit, 
for  the  same  default,  as  he  was  before,  according  to  the 
practice  of  this  Court;  but  the  plaintiff  must  go  to  trial  at 
the  next  practicable  time ;  if  he  does  not,  the  defendant 
will  be  entitled  to  judgment  as  in  case  of  a  nonsuit.  That 
is  the  effect  of  the  judgment  of  Bayley,  B.,  in  Dyke  v.  Ed- 

{a)  2  Dowl.  P.  C.  53. 
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wards.    The  rule  for  costs  of  the  day  purges  from  the  con-  Exeh,  of  puat, 
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sequences  of  that  default^  but  the  plaintiff  must  still  try 

with  all  convenient  speed. 

Alderson^  B.^  and  Gurnet^  B.^  concurred. 

Rule  discharged  on  a  peremptory  undertaking. 


Mat  v.  Husband. 

XN  this  case  issue  was  joined  in  Trinity  Term^  and  notice  Where  a  pUin- 
of  trial  given  for  the  sittings  after  that  term.  The  plaintiff  of  tSa*t  ^m* 
on  that  occasion  withdrew  the  record,  but  subsequently  ***^*'  than  the 

'  T.  /    pracbce  of  the 

gave  a  fresh  notice  of  trial,  in  time  for  the  first  sittings  in  Court  requiret, 
this  term.  The  defendant  having  obtained  a  rule  nisi  for  try  pursuant  to 
judgment  as  in  case  of  a  nonsuit,  *^l  piaind^ 

may  move  for 
judgment  as  in 

Erie  shewed  cause,  and  contended  that  under  these  cir-  case  of  a  nonsuit 

cumstances  the  defendant  was  not  entitled  to  move  for  term,  although 

judgment  as  in  case  of  a  nonsuit,  the  phuntiff  having  pre-  '^,f^^^ 

viously  ffiven  a  new  notice  of  trial :  and  cited  Ranger  v.  s*^*"  »  new 

•^    ®  .      .  notice  of  trial 

Bliffh{a).     [Gumey,  B. — In  that  case  the  plaintiff  gave  a  for  that  term, 
continuing  notice  before  the  first  had  expired,  and  the 
cause  had  not  been  entered.     Parke,  B. — Surely  the  notice 
to  try  fixes  the  time  of  trial.]     The  plaintiff  was  not  bound 
to  try  in  the  same  term  in  which  issue  was  joined. 

Butt,  contra,  referred  to  Howell  v.  Powlett{b),  as  an  ex- 
press authority  in  favour  of  the  motion. 

Parke,  B. — ^This  was  a  clear  default.  When  the  plain- 
tiff gives  notice  of  trial,  he  is  bound  to  proceed  according 
to  that  notice.     Here  he  did  not  do  so,  but  withdrew  the 

(a)  5  Dowl.  P.  C.  235.  (h)  8  Bing.272;  I  M.&Scott,355. 
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Excb.  of  Pleat,  record.  That  was  a  default  which  entitled  the  defendant 
*  to  move  for  judgment  as  in  case  of  a  nonsuit  in  the  foU 
lowing  term ;  and  that  default  was  not  purged  by  the  new 
notice  of  trial.  This  case  is  distinguishable  from  Banger 
y.  Bligh.  There,  before  the  first  notice  had  expired,  the 
plaintiff  extended  it  by  a  fresh  notice :  here  he  withdrew 
the  record,  and  gave  a  fresh  notice  subsequently. 


Aldebson,  B. — The  words  of  the  act  of  parliament  are 
decisive  of  this  point.  The  plaintiff  must  proceed  pursuant 
to  the  course  and  practice  of  the  Court.  The  course  and 
practice  of  the  Court  is,  that  he  must  go  to  trial  within  a 
limited  time,  unless  he  offers  to  go  to  trial  before :  if  he 
does,  then  he  must  go  to  trial  according  to  that  notice. 

Gurnet,  B.,  and  Rolfb,  B.,  concurred. 

Rule  discharged,  on  a  peremptory  undertaking 
to  go  to  trial  pursuant  to  the  second  notice. 


Payment  of 
interest  by  one 
of  the  makers 
of  a  joint  and 
several  pro- 
missory note, 
though  made 
more  than  six 
years  aAer  it 
became  due, 
is  sufficient  to 
take  the  case 
out  of  the  Sta- 
tute of  Limit- 
ations, as 
against  the 
other  maker. 


\ 


Channbll  and  Another,  Executors  of  Henry  Taylok, 

deceased,  v.  John  Ditchbubn. 

Assumpsit.— The  declaration  stated,  that  the  defend- 
ant  and  one  Thomas  Ditchbum,  in  the  lifetime  of  the  said 
Henry  Taylor,  to  wit,  on  the  10th  of  February,  1824, 
made  their  promissory  note  in  writing,  dated  &c.,  and 
thereby  jointly  and  severally  promised  to  pay  to  the  said 
Henry  Taylor  or  order  the  sum  of  500/.,  value  received, 
with  lawful  interest  thereon  from  the  date  thereof,  at  86 
months  after  the  date  thereof.  The  second  count  was 
upon  an  account  stated  between  the  defendant  and  the  tes- 
tator in  his  lifetime,  and  the  third  upon  an  account  stated 
between  the  plaintiflGs  as  executors  and  the  defendant. 
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Pleas^  Ist^  actio  non  accrevit  infira  sex  annos ;  2ndly,  to  E*eh.  of  PUas, 
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the  2nd  &  3rd  counts^  non  assumpsit ;  upon  both  of  which  ^      . 

the  repUcation  took  issue.  Channell 

At  the  trial  before  Tindal,  C.  J.^  at  the  last  Chelmsford  Dxtchburn. 
Assizes^  it  appeared  that  Taylor^  the  payee  of  the  note, 
died  in  January  1827,  about  a  month  before  it  became  due. 
The  plaintiff^s  attorney  proved  that  he  received  payment 
of  25/.  for  a  year's  interest  on  the  note,  firom  Thomas 
Ditchbum,  on  the  4th  of  March,  1833 ;  the  like  sum  on 
the  15th  of  February,  1834,  and  again  in  the  year  1835. 
Platty  for  the  defendant  John  Ditchbum,  contended  that 
he  was  entitled  to  the  verdict,  since,  as  against  him,  the 
debt  had  been  once  barred  by  the  Statute  of  Limitations, 
and  could  not  be  revived  by  payment  of  interest  by  his 
co-maker.  The  learned  judge  was  of  a  contrary  opinion, 
and  under  his  direction  the  juiy  found  a  verdict  for  the 
plaintiffs,  damages  610/. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— ^This  promissory  note  became  payable  on  the 
13th  of  February,  1827,  between  which  time  and  the  4th 
of  March,  1833,  the  day  when  the  first  payment  of  interest 
was  made,  more  than  six  years  had  elapsed.  The  Statute 
of  LimitationB  had  therefoL  run,  and  cTuld  not  aftenrards 
be  revived,  as  against  the  present  defendant,  by  the  pay- 
ment of  interest  by  his  co-maker  of  the  note.  In  Atkins 
y.  Tredffold  (a),  wher^  A.  &  B.  made  a  joint  and  several 
promissory  note,  and  A.  died,  and  ten  years  after  his 
his  death  B.  paid  interest  upon  the  note ;  it  was  held  that 
the  payment  of  interest  by  B.  did  not  take  the  case  out  of 
the  Statute  of  Limitations,  so  as  to  make  A.'s  executor 
liable  upon  the  note.  There  Bayley,  J.,  says — "  Here  the 
statute  appears  to  have  attached  before  the  payment  was 
made  by  Robert  Tredgold,  and  therefore  John  Tredgold, 

(a)  2  B.  &  C.  23;  3  D.  &  R.  200. 


4fW  CXMEM  13 

A^*.  0f  Pvm,  tke  crworomiiMr.  ^wbMe  execscon  »e  nov  wt-hr  to  lie 
,     ^  '  -     thskfiffiiijf  htxBf^  at  due  time  proCetted,  cooU  hoc  be  ho* 
C«4ff*«M     jiMted  to  any  neir  obU^atioa  br  die  act  cf  Bobevt.''    So 
frrreivMM.    here,  the  pojmeiit  wao  mode  sfker  the  lidfaflitj'  of  Ae 
defendant  was  at  an  end.     In  Skier  t.  Lmmmm  (a),  it 
waa  aiao  held  that  after  the  deatb  of  ooe  maker  of  a  joink 
and  fte^eral  promiflaorjr  note  iigned  bjr  tvo{,  or  pigment  cf 
tntereat  upon  it  bjr  die  executor  of  the  deeeated  party; 
w(mld  not  take  the  caae  out  of  tbe  statute  aa  againat  the 
aorriTor.    There  Lord  TemUrdem,  C.  J^  after  lefiaiiug  to 
tbe  eaae  of  Aikm$  t.  TVetfyoU  aa  not  being  eaaentiaDj  dif- 
ferent, waijM,  "The  same  principk  appears  to  na  appbcahk 
to  both  cases ;  and  we  think  that  where  a  joint  contract 
is  screred  hy  the  death  of  one  of  the  oontractora,  nothing 
can  be  done  bj  the  personal  representatire  of  the  odier  to 
take  the  debt  out  of  die  statute  as  against  die  mxrnwat" 
Here  the  defendant  is  charged  upon  his  sereral  liability, 
which,  as  soon  as  the  statute  had  run,  ceased  to  exist 
The  case  of  Burleigh  r.  Stott  (b)  is  distinguishabley  because 
there  the  payment  of  interest  was  made  widiin  die  six 
years ;  here  it  was  not  made  until  afterwards. 

Parke,  B. — ^We  will  take  time  to  look  into  theauUio- 
ritios,  but  at  present  it  seems  to  me  that  this  case  is  not 
distinguishable  in  principle  from  Burleigh  v.  Sioii, 

Cur.  adv.  yult 

The  opinion  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — The  question  in  this  case  was,  whether 
payment  of  interest  by  one  of  two  makers  of  a  promissoiy 
note,  made  after  the  lapse  of  six  years  firom  the  time  when 
the  note  became  due,  took  the  case  out  of  die  Statute  of 

(«)  1  &  At  Add.  396.  (6)  8  B.  &  C.  36;  2  Man.  1^  E.  9S. 


MICHAELMAS  TSRM^  3  VICT.  497 

Limitations  with  regard  to  the  other  co-maker.    Mr.  Piatt  E^ck.  rf  puas, 
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relied  upon  the  cases  of  Atkins  v.  Tredgold  and  Slater  v.     v   ^      ^ 
Lawson,  as  making  a  distinction^  and  throwing  a  doubt  upon     Channell 
the  old  case  of  Whitcomb  v.  Whiting  (a),  which  decided  that     Ditchburn. 
one  of  two  joint  makers  of  a  promissory  note  mighty  by 
acknowledgment  or  part  payment^  take  the  case  out  of  the 
statute  as  against  the  other.     After  those  two  cases,  un- 
doubtedly some  degree  of  doubt  might  fairly  exist  as  to  the 
propriety  of  the  decision  in  the  case  of  Whitcomb  v.  Whit- 
ing ;  and  it  does  seem  a  strange  thing  to  say,  that  where 
a  person  has  entered  into  a  joint  and  several  promissoiy 
note  with  another  person,  he  thereby  makes  that  other  his 
agent,  with  authority,  by  acknowledgment  or  payment  of 
interest,  to  enter  into  a  new  contract  for  him.     But  since 
the  decisions  in  Atkins  v.  Tredgold  and  Slater  v.  Lawson, 
the  Court  of  King's  Bench  have  twice  decided  that  pay- 
ment by  one  of  two  joint  makers  of  a  promissory  note  is 
sufiBcient  to  take  the  case  out  of  the  statute  as  against  the 
other.   The  first  of  these  cases  was  that  oi  Burleigh  v.  Stott, 
where  the  defendant  was  sued  as  the  joint  and  several 
maker  of  a  promissory  note,  and  there  the  Court  held,  that 
payment  of  interest  by  the  other  joint  maker  was  enough 
to  take  the  case  out  of  the  statute  as  against  the  defendant; 
and  that  it  was  to  be  considered  as  a  promise  by  both,  so 
as  to  make  both  liable.    And  since  the  decision  in  that 
case,  the  Court  of  King's  Bench  have  come  to  the  same 
conclusion,  in  the  case  oiManderston  v.  Robertson  (6),  which 
was  argued  on  the  22nd  of  May,  1829.     I  have  discovered 
my  paper  book  in  that  case,  which^  it  appears,  was  argued 
by  Mr.  Piatt  himself;  and  the  Court  decided  there,  that  an 
account  stated  by  one  of  the  makers  of  a  joint  note,  and 
part  payment  of  the  account,  took  the  case  out  of  the 
statute  as  to  the  other ;  thus  confirming  the  authority  of 
Burleigh  v.  Stott.    Then  Mr.  Piatt  relies  upon  the  dis- 

(a)  Dougl.  652.  (6)  4  Man.  &  Ryl.  440. 

VOL.  V.  MM  M.  W. 
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CUANMBLL 

V. 
DiTCHBUKM. 


ExdL  rf  pum,  tinction  in  ibis  case^  that  the  payment  was  made  after  the 

statute  had  run,  and  which  was  pointed  out  by  Mr.  Justice 

Bayley  as  one  of  the  grounds  on  which  he  distinguished 

the  case  of  Aikim  v.  Tredgold  firom  Whitcomb  y.  WkUmg; 

that  there  the  statute  had  attached,  and  that  its  operation 

could  not  be  affected  by  any  act  of  future  payment.    But 

I  find  that  in  Mandersion  v.  Robertson  the  note  was  dated 

the  9th  of  July,  1817,  and  an  account  was  furnished  by 

one  of  the  joint  makers  on  the  1st  of  June,  1826,  to  tibe 

payee,  taking  credit  to  himself  for  payments  of  interest 

after  the  six  years  had  elapsed,  but  not  before ;  and  it  wss 

held  that  this  was  sufficient  to  take  the  case  out  of  the 

statute  as  against  the  other  maker.    There  the  payment 

was  after  the  six  years  had  elapsed,  and  yet  it  was  hdd 

sufficient.    The  result  is,  that  we  must  consider  the  esse 

of   Whitcomb    v.  WkUing  as  good  law,   and  there  wiH 

therefore  be  no  rule. 

Rule  refused  (a). 


(a)  See  Chippindaley.  Thurston,  5  Man.  &  R.  88  ;  fF^atiy,  Hoitm, 
Moo.  &  M.  411 ;  4  C.  &  P.  98;  8Bing.  309,  1  M.  &  Seott,  44S; 
Pease  v.  Hirsi,  10  B.  &  Cr.  122 ;      Rew  v.  PetUt^  1  Ad.  &  £1L  198. 


A  guarantee 
was  given  in 
the  following 
terms :— **  I 
hereby  guaran- 
tee to  you  the 
sum  of  250^ 
in  case  Mr.  P. 
should  make 
default  in  the 
capacity  of 
agent  and  tra- 
Teller  to  you:" 
— ^rM,  that  the 
consideration 
sufficiently  ap- 
peared on  the 
face  of  the  in- 
strument 


Kennaway  and  Others  v.  Treleatan. 

Assumpsit  on  a  guarantee,  of  which  the  foUowmg  ii 
a  copy : — 

"Truro,  July  12th,  1888. 

''  Messrs.  Kennaway  &  Co. 

''  Gentlemen — I  hereby  guarantee  to  you,  Messrs.  Ken- 
naway &  Co.,  the  sum  of  250/.,  in  case  Mr.  Paddon,  of  ftCf 
should  default  in  his  capacity  of  agent  and  travelhr 
to  you.  "  William  S.  Trelbavan." 

At  the  trial  before  Erskine,  J.,  at  the  last  Assisei 
for  Cornwall,  a  verdict  was  found  for  the  plaintiffs,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit,  in 


i 
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case  the   Court  should  be  of    opinion  that  the  above  Bxeh,  of  puat, 
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guarantee  did  not  disclose  a  sufficient  considei^ation  on  the  ^  '   . 

face  of  it.  Kbnnaway 


0. 

Trbleavan. 


Bere  now  moved  accordingly. — ^The  question  is,  whether 
the  consideration  suffidentlj  appears  on  the  face  of  this  gua- 
rantee; for  the  rule  is,  that  the  consideration  for  which  it  is 
made  must  be  clearly  stated  on  the  face  of  the  instrument 
itself:    Cole  v.  Dyer  (a).     In  that  case  Lord  Lyndhursi 
says :  ''  It  appears  to  me,  that  if  in  such  written  agreement 
to  be  answerable  for  the  debt  of  another  person,  two  con- 
siderations may  with  .  equal  propriety  be  inferred  as  the 
inducement  for  that  engagement,  the  writing  is  not  taken 
out  of  the  operation  of  the  Statute  of  Frauds^  and  con- 
sequently, can  give  no  right  of  action/'    The  same  prin- 
ciple is  established  by  Thomas  v.  Williams  (&)•    In  Raikes 
T.  Todd  (c),  the  guarantee  was — ^^  I  hereby  undertake  to 
secure  to  you  the  payment  of  any  sums  of  money  you  have 
already  advanced,  or  may  hereafter  advance,  to  Messrs. 
H.  D.  &  Co.,  on  their  account  with  you :  '^  and  it  was  held 
that  the  consideration  for  the  guarantee  did  not  sufficiently 
appear,  so  as  to  satisfy  the  Statute  of  Frauds.    That  case 
18  directly  in  point ;  for  here  this  guarantee  is  equally  appli- 
cable to  money  which  the  plaintiffs  might  have  advanced, 
or  might  thereafter  advance.     In  Howes  v.  Armstrong  {d), 
TiMJo/,  C.J.  says:  "  There  must  be  a  well-grounded  inference 
to  be  necessarily  collected  from  the  terms  of  the  memoran- 
dum, that  the  consideration  stated  in  the  dedaration,  and  no 
other  than  such  consideration,  was  intended  by  the  parties 
to  be  the  ground  of  the  promise.'^    Now  the  words  of  this 
guarantee  are  equally  consistent  with  its  being  an  under- 
taking for  prior  as  well  as  subsequent  advances ;  and  if  so, 

(«)  1  C.  &  J.  461 ;  6  Tyr.  304.        (c)  1  Per.  &  D.  438. 

(b)  10  B.  &  Cr.  664.  (d)  1  Bing.  N.C.  761 ;  1  Scott,661. 
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Exek.  of  Piios,  the  Court  cannot  say  which  was  the  consideration.  There 
.  ^^'  .  is  nothing  to  shew  that  the  parties  contemplated  Paddon's 
Kbnnawat  future  employment  in  the  service ;  and  there  is  no  binding 
Tkbleavam.    contract  on  the  plaintiffs  to  continue  him  in  their  senrice. 

Pabke^  B.— It  appears  to  me  that  this  rule  ought  not 
to  be  granted.  I  accede  to  the  doctrine  laid  down  by  Lord 
Denman,  in  the  case  of  Raikes  v.  Todd,  which  has  been 
referred  to^  that^  in  all  these  cases,  the  proper  course  is  to 
look  at  the  instrument^  and  see  whether  the  consideration 
stated  in  it  be  the  same  with  that  alleged  in  the  dedsr- 
ation^  and  no  other.  Now^  let  us  apply  that  princqple  to 
the  present  case.  Here  the  declaration  states,  that  in 
consideration  that  the  plaintiffs  would  take  Paddon  into 
their  employment  in  the  capacity  of  agent  and  trayellery 
the  defendant  would  pay  the  plaintiffs  the  sum  of  250L,  in 
the  event  of  Paddon's  making  default  in  that  capacity. 
We  are  to  see^  then^  whether  the  consideration  for  the 
promise  expressed  in  the  guarantee  is  the  future  em- 
ployment of  this  person  in  the  capacity  of  agent  and 
traveller,  which  is  the  consideration  alleged  in  the  de- 
claration : — whether^  looking  at  this  instrument  as  reason- 
able men,  we  can  infer  that  such  was  the  motive  operating 
on  the  mind  of  the  defendant  when  he  signed  this  paper. 
It  says :  ''  I  guarantee  to  you  the  sum  of  250/.^  in  esse 
Mr.  Paddon^  of  B.^  should  default  in  his  capacity  of  agent 
and  traveller  to  you.^'  It  is  perfectly  dear  firom  the  woidi^ 
that  the  parties  were  contemplating  a  future  drfauU  to  be 
committed  by  Paddon,  in  the  capadty  of  agent  and 
traveller ;  and  consequently^  it  must  have  been  their  inten- 
tion that  he  should  be  employed  in  that  capadty  at  some 
future  period.  It  is  said^  however,  that  this  guarantee 
may  extend  to  defaults  committed  by  this  party  in  not 
paying  over  money  received  by  him  before  the  instm- 
ment  was  given.     Such   is  not  necessarily  ita  meaning; 


•^ 
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perhaps  the  parties  only  contemplated  such"  sums  as  he  *««*•  4  P^'^f 
should  receive  in  fixture  by  virtue  of  his  agency:  but  ^  '  ^ 

even  supposing  the  effect  of  this  instrument  were  to  oblige  Kennawat 
the  defendant  to  make  good  the  sums  which  Paddon  had  Tkileatan. 
already  received  in  the  capacity  of  clerk,  but  neglected  to 
account  for,  I  do  not  see  why  the  defendant  ought  not  to 
be  liable  for  those  sums  also ;  and  the  consideration  moving 
to  him  in  that  case  would  equally  be  the  fiiture  employment 
of  Paddon  as  clerk.  According  to  the  rule,  therefore,  laid 
down  by  Lord  Denman,  this  application  ought  not  to  be 
granted.  There  is  a  case  in  the  books,  of  Newbury  v.  Arm^ 
strong  (a),  which  strongly  resembles  the  present.  There  the 
guarantee  was  in  these  terms :  "  I  agree  to  be  security  to 
you  for  T.  C.  for  whatever,  while  in  your  employ,  you  may 
trust  him  with,  and  in  case  of  default,  to  make  the  same 
good^^'  and  the  contract  was  held  to  be  good,  on  the 
ground  that  the  future  employment  of  the  party  was  a 
sufficient  consideration.  It  is  said,  and  truly,  that  in 
the  present  case  there  was  no  binding  contract  on  the 
plaintiffs,  and  that,  notwithstanding  the  guarantee,  they 
were  not  bound  to  employ  Paddon.  But  a  great  number  of 
the  cases  are  of  contracts  not  binding  on  both  sides  at  the 
time  when  made,  and  in  which  the  whole  duty  to  be  per- 
formed rests  with  one  of  the  contracting  parties,  A  gua- 
rantee falls  under  that  class ;  when  a  person  says — '^  In  case 
you  choose  to  employ  this  man  as  your  agent  for  a  week,  I 
will  be  responsible  for  all  such  sums  as  he  shall  receive 
during  that  time,  and  neglect  to  pay  over  to  you,'' — ^the 
party  indemnified  is  not  therefore  bound  to  employ  the  per- 
son designated  by  the  guarantee ;  but  if  he  do  employ  him, 
then  the  guarantee  attaches  and  becomes  binding  on  the 
party  who  gave  it.  It  is  therefore  no  objection  in  the 
present  case  to  say  that  the  plaintiffs  were  not  obliged  to 
take  Paddon  into  their  service ;  they  might  do  so  or  not,  as 

(a)  6  Bing.  201 ;  3  M.  &  P.  509 ;  Moo.  &  M.  339. 
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Exek,  of  PUas,  theypleased;buthavingonce  done  80^  the  guarantee  attaches, 

|QQQ 

.    ^      ^    and  the  defendant  becomes  responsible  for  the  defisinlt. 

Kenmawav 

Trele'avan.        The  rest  of  the  Court  concurred. 

Bule  refused. 


Coleman  t;.  Lambert. 

The  consignee  iVSSUMFSIT  for  freight^  with  counts  for  carriage  of 
the*rei8*no bliT  goods,  and  wharfage.  Plea,  non  assumpsit. — ^At  the  trill 
Tnl^B^eSi  liable  ^^^^^®  Arabm,  Seijt.,  at  the  Sheriflf's  Court  in  London, 
for  the  freight;  it  appeared  that  the  plaintiff  was  a  wharfinger,  and  tbsfc 

but  prior  deal- 
ings with  him,    he  claimed  to  recover  firom  the  defendant,  a  meat-sales- 

by  him^^^the  ™^^>  ^^®  ^^^  ^^  ^^''  ^^^  ^^^  freight  of  carcaoca  brought 
freight  on  \^y  ^  steam-vcssel  fi^m  Berwick  to  London,  and  delivered 

former  occasions     *' 

of  the  same  fi^m  the  plaintiff's  wharf  to  the  defendant ;  and  also  tlie 

dence  to  shew  further  sum  of  lOs.  4sd.j  for  the  wharfage  and  cartage  of 

PMticuiwcase  *^®°*  from  the  wharf  to  the  defendant's  premises.    He 

he  contracted,  clerk  of  the  plaintiff  was  called,  and  stated  that  on  tiie 

on  the  receipt  «.         t        ••  i. 

of  the  goods,  to  day  after  the  delivery  of  the  carcases,  he  called  on  flie 
pay  t  e  reig      defendant  with  the  account,  and  that  the  defendant  offend 

to  pay  it  if  the  plaintiff  would  deduct  1/.,  on  acoonnt  of  sb 
alleged  previous  overcharge ;  but  he  admitted  on  erotf- 
examination,  that  the  defendant,  at  the  time,  said  that  lie 
was  directed  by  the  consignor  to  claim  that  dedaetkm, 
and  that  he  had  no  authority  to  pay  anything  unless  tbsl 
deduction  were  allowed.  It  was  proved  that  on  fermer 
occasions  carcases  had  been  sent  for  the  defendant  in  th 
same  manner  to  the  plaintiff's  wharf,  and  that  the  defend- 
ant  had  been  in  the  habit  of  paying  the  plaintiff  the 
amount  of  the  freight.  No  bill  of  lading  was  ever  trans- 
mitted. It  was  contended  for  the  defendant,  that  he 
was  not  liable  to  the  plaintiff  for  either  of  these  de- 
mands; that  the  plaintiff,  being  neither  the  owner  nor 
the  master  of  the  vessel,  was  not  the  propor  person  to  sue 
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for  the  fireight ;   and  that  there  was  no  evidence  of  any  Exeh.  of  Pkat^ 
express  contract  with  him.     The  learned  seijeant  left  it  to     v    ^      ^ 
the  jury  to  say  whether  the  defendant,  by  the  receipt  of      Coleman 
the  goods  from  the  plaintiff,  and  his  proposal  to  pay  the      Lambert. 
amount  claimed,  minns  1/.,  had  taken  npon  himself  the  lia- 
bility to  pay  the  plaintiff  for  the  fireight  j  and  the  jnry  found 
a  verdict  for  the  plaintiff  for  the  whole  amount  claimed* 

In  this  term,  Gumey  obtained  a  rule  nisi  fiir  a  new  trial, 
on  the  ground  of  misdirection ;  against  which 

James  now  shewed  cause. — ^lliere  was  evidence  for  the 
jiuy,  on  which  they  were  justified  in  finding  the  verdict  for 
the  plaintiff.  It  is  true  that,  in  general,  fireight  is  only 
recoverable  by  the  owner  or  master  of  the  ship,  unless 
there  be  a  bill  of  lading.  But  here  the  course  of  trade 
between  the  parties  had  been  to  send  the  goods  without  a 
bill  of  lading,  and  the  defendant  had  been  in  the  habit  of 
accepting  them,  and  paying  the  fi*eight  to  the  plaintiff,  as 
agent  for  the  owner.  The  evidence  of  such  prior  dealings 
and  payments  was  sufficient  to  charge  the  defendant  in 
the  particular  case.  It  is  the  receipt  of  goods  by  the  con- 
signee, in  pursuance  of  the  usual  bill  of  lading,  by  which 
it  is  expressed  that  he  is  to  pay  fireight,  which  makes  him 
the  debtor  for  the  fireight;  Abbott  on  Shipping,  385.  So 
also,  without  a  bill  of  lading,  the  juiy  may  infer,  firom  the 
prior  dealings  between  the  parties,  an  knpUed  contract  to 
pay  the  freight;  Id.  11286;  WilMn  v.  Kymer  («).  In  that 
case  it  was  held  that  the  receipt  of  goods  by  the  indorsees 
of  a  bill  of  lading,  not  under  the  bill  of  lading  itself,  but 
under  an  order  of  the  consignees  for  that  purpose,  was  not 
of  itself  a  sufficient  ground  to  raise  an  implied  assumpsit 
on  their  part  to  pay  the  fireight ;  but  that  as  it  appeared 
firom  previous  dealings  that  the  defendant  had  been  in  the 

(a)  1  M.  &  Sel.  157. 
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Etek.  of  Pleas;  habit  of  receiving  goods  in  the  same  manner,  and  paying 
^  '  ^  the  freight  for  them,  that  was  sufficient  to  raise  such  an 
CoLBMAN  implied  promise.  Lord  EUenboraugh  says — ''  The  question 
Lambert,  is,  taking  what  has  been  the  deahng  between  these  parties 
and  the  general  usage  of  trade,  whether  the  defendants,  who 
received  these  goods,  must  not  be  taken  to  have  received 
them  under  the  same  terms  as  they  had  adopted  in  other 
cases ;  viz.  under  the  same  liability  to  pay  the  freight  as 
the  original  consignees  were  liable  to/'  And  Barley,  S,, 
says — ''The  defendants  must  be  understood  as  having 
agreed  to  pay  the  freight  as  on  former  occasions,  when  the 
captain  was  used  to  send  round  to  them  for  it ;  and  thej 
cannot  be  prejudiced  by  this,  because  they  have  got  the 
goods/'  The  direction  of  the  learned  Serjeant  in  the  pre- 
sent case  was  justified  on  the  same  grounds.  Domett  v. 
Beckford  (a)  may  be  cited  on  the  other  side,  but  that  case 
only  decides  that  the  owner  may  revert  back  to  the  original 
liabilty  of  the  consignor  for  the  freight,  which  is  not  dis- 
puted; but  it  does  not  shew  that  the  consignee,  who 
obtains  the  benefit  of  the  cargo,  may  not  be  liable  on  an 
implied  contract,  arising  out  of  previous  dealings  and  pay- 
ments  of  the  same  kind.  The  carrier  here  would  have  had 
a  lien  for  the  goods,  without  any  express  contract  or  bill 
of  lading ;  Wolf  v.  Summers  {b).  The  existence  of  a  bill  of 
lading  makes  no  difference  in  principle ;  it  is  only  evidence 
of  the  contract.  The  doctrine  that  an  implied  assumpsit 
for  freight  may  arise  against  a  consignee,  is  recogmsed 
also  by  Gibbs,  C.  J.,  in  Finder  v.  WUks  (c). 

But,  at  all  events,  the  plaintiff  is  entitled  to  retain  his 
verdict  for  the  amount  of  the  cartage  from  his  wharf  to  the 
defendant's  premises,  for  which  he  sues  as  the  owner  of  the 
wharf. 

•    Crumey,  contr^ — The  defendant  is  not  liable  for  either 

(a)  5  B.  &  Adol.  521.       (h)  2  Campb.  631.        (c)  5  Taunt  612. 
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portion  of  the  plaintiff^s  claim.  With  respect  to  the  freight^  *«*•  ©^  Pfeof, 

1839 

it  is  clear  the  plaintiff  is  not  the  party  to  sue  for  it,  being  ^  '   - 

neither  the  owner  nor  the  master  of  the  vessel;  being  Coleman 
only  agent  for  the  owners,  he  cannot  sue  for  it  in  his  Lambbrt. 
own  name.  \Parhey  B.— Not  unless  he  can  make  out  by 
the  evidence  a  contract  with  him.  The  case  comes,  there- 
fore, to  the  question,  whether  there  was  evidence  of  an  ex- 
press contract  by  the  defendant  to  pay  the  freight  to  the 
plaintiff  himself.]  But  the  only  question  left  to  the  jury 
was,  whether,  by  the  receipt  of  the  goods  in  this  particular 
case,  the  defendant  had  taken  upon  himself  the  liability. 
That  was  clearly  a  misdirection.  ^Parke^  B. — ^The  defen- 
dant certainly  did  not  mean  to  take  upon  himself  any  lia- 
bility in  this  particular  case.] — He  was  then  stopped  by  the 
Court. 

Parke,  B. — I  think  there  must  be  a  new  trial.  I  do 
not  mean  to  say  that  there  was  not  evidence  for  the  jury, 
from  the  previous  dealings,  of  a  contract  by  the  defendant 
to  pay  the  plaintiff  the  freight :  although  the  evidence  was 
not  very  distinct.  The  consignee  is  prim4  facie  the  owner 
of  the  goods ;  but  if  he  be  not,  he  is  not  liable  simpliciter 
as  consignee,  except  on  a  new  contract  to  pay  the  freight. 
Diat  is  evidenced  in  ordinary  cases  by  the  bill  of  lading. 
I  accede  also  to  the  decision  in  Wilson  v.  Kymer,  that  the 
same  evidence  may  be  deduced  from  the  previous  dealings 
between  the  parties.  If  the  goods  have  always  been  de- 
livered on  payment  of  freight  by  the  defendant,  that  is 
reasonable  evidence  that  in  the  particular  case  he  agreed 
to  pay  the  plaintiff.  But  the  case  was  not  submitted  to 
the  jury  in  that  point  of  view;  and  therefore  the  rule  must 
be  absolute  for  a  new  trial. 

Alderson,  B.,  Ourney,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 
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Eatek,  of  PUat, 
1839. 

^       ^^"^  Dob  (L  Wildgoose  v.  Pearce. 

In  ejectment  by  xjlT  the  trial  of  this  qectment  before  Coleridge,  J.,  at  the 
fng^atf  undi™*  ^^^  Bristol  assizes,  it  appeared  that  the  plaintiff  claimed 
Tided  interest     ^j^g  premises  in  dispute  under  the  will  of  the  father  of  the 

In  an  esUte  ^  * 

under  a  will  lessor  of  the  plaintiff^  who  died  in  1795 ;  by  which  the  tes- 
in  the  cause  tator  dcrised  the  premises  in  question  (after  the  death  of 
peiency^ofThe'  ^^  wife),  to  his  children,  as  tenants  in  common  in  fee;  of 
tesutor),  a  per-  i^rhom  the  Icssor  of  the  plaintiff,  the  widow  of  one 

son  claiming 

another  undi*  Wildgoosc,  was  One.  The  question  in  dispute  in  the  cause 
in  the  mdiT  was  as  to  the  competency  of  the  testator.  The  wiU  had 
S^*same  1?in  ^®^®^  heea  proved.  On  the  part  of  the  lessor  of  the  plain- 
is  a  competent  tiff,  another  of  the  testator's  children  was  called  as  a  wit- 
witness  for  the  .  .  1  .  T 
lessor  of  the  uess :  and  he  stated,  upon  his  examination  on  the  voir  dire, 

^    "    '  that  he  had  conveyed  away  his  interest  under  the  will  to 

the  husband  of  the  lessor  of  the  plaintiff.  His  evidence 
was  thereupon  received.  Subsequently,  Wildgoose'a  eldest 
son  was  also  called  as  a  witness  for  the  plaintiff;  where- 
upon  the  defendant's  counsel  objected  that  he  was  incom- 
petent, inasmuch  as  the  interest  conveyed  by  the  toanana 
witness  to  his  father  would  be  presumed  to  have  descended 
to  him,  until  the  contrary  were  shewn.  This  witness,  how- 
ever, stated  on  the  voir  dire,  that  he  had  never  heard  of 
the  conveyance  to  his  father.  The  learned  Judge  received 
his  evidence  also ;  and  a  verdict  having  been  found  lor  the 
plaintiff, 

Bompas,  Serjt,  in  the  early  part  of  this  term,  moved 
for  a  new  trial,  on  the  ground  that  the  evidence  of  one 
or  the  other  of  these  witnesses  was  improperly  received. 
As  soon  as  it  appeared,  from  the  examination  of  the  for- 
mer witness,  that  his  interest  had  been  removed  by  the 
conveyance  to  Wildgoose,  the  other  witness,  in  whom  the 
interest  must  be  taken  to  have  vested,  became  incompetent 
to  support  the  will.     [Parke,  B. — What  interest  have  the 


MICHAELMAS  TBRM,  3  VICT.*  507 

other  tenants  in  common  in  the  result  of  this  suit?     In  Sxek.  rf  pun. 

10QQ 

order  to  render  them  incompetent,  they  must  be  directly 
affected  by  the  verdict.  How  are  they  so  if  they  claim 
other  interests  ?]  Their  evidence  goes  to  set  up  the  will 
for  all  purposes.  This  verdict  would  be  receivable  in 
equity  to  establish  the  will.  In  Hatfield  v.  Thorp  {a),  the 
husband  of  a  devisee  in  remainder  after  the  determin- 
ation  of  a  life  estate,  was  held  not  to  be  a  good  attesting 
witness  to  the  will ;  although  the  wife  had  died  during  the 
existence  of  the  life  estate.  [Parkej  B. — ^There  the  ques* 
tion  was  a  different  one — ^what  prevents  a  party  from 
being  a  credible  witness  within  the  Statute  of  Frauds. 
Maule,  B. — ^This  will  might  be  a  good  one  as  to  the  share 
which  the  lessor  of  the  plaintiff  seeks  to  recover,  and  yet 
void  as  to  the  rest.  Parke,  B. — I  do  not  find  that  you 
elicited  any  direct  evidence  of  interest  from  the  witness 
Wildgoose  on  the  voir  dire.]  The  defendant  was  entitled 
to  use  the  evidence  given  by  the  former  witness,  as  to  the 
conveyance,  in  order  to  discredit  the  other.  The  Judge, 
who  has  to  decide  on  the  admissibility  of  the  witnesses,  is 
not  to  exclude  from  his  mind  that  which  has  been  pre- 
viously sworn  in  the  cause,  and  is  relevant  to  the  question 
whether  the  proposed  witness  be  admissible  or  not.  Whe- 
ther such  evidence  could  be  made  use  of  to  the  jury  is  a 
different  question.  [Parke,  B. — ^At  present  I  do  not  see 
what  possible  interest  either  of  these  parties  has  in  the 
result  of  the  verdict.] 

The  learned  counsel  suggesting,  however,  that  there 
were  authorities  to  shew  that  parties  taking  an  estate 
under  a  will  were  incompetent  witnesses  to  prove  the  will 
for  any  purpose,  the  Court  allowed  the  case  to  stand  over^ 
in  order  that  he  might  look  into  the  cases,  and  renew  his 

(a)  5  B.  &  Aid.  589. 
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Bsek.  of  FUoif  motion  on  another  day;  but  he  did  not  appear  to  do  so, 
1839.        and 


Parke,  B.,  on  a  subsequent  day,  said : — ^This  was  an 
application  made  by  my  Brother  Bongnu,  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  the  improper  reception  of  an  incompetent 
witness. 

It  appeared  that  this  was  anaction  of  ejectment  for  an  undi- 
vided interest  in  an  estate  devised  by  will,  the  question  being 
as  to  the  competency  of  the  testator.  One  of  the  witnesses 
called  was  entitled  to  another  undivided  interest  in  the 
same  estate,  and  under  the  same  will.  He  said,  however,  on 
the  voir  dire,  that  he  had  transferred  his  interest  to  another 
person,  the  husband  of  the  lessor  of  the  plaintiff,  and  there- 
fore he  was  admitted  to  be  a  competent  witness,  supposing 
him  othenrise  to  have  been  interested.  Afterwards  the  heir- 
at-law  of  the  husband  of  the  lessor  of  the  plaintiff  was  called, 
and  he  also  was  objected  to  as  being  interested.  He  stated 
on  the  voir  dire,  that  he  knew  nothing  at  all  of  the  convey- 
ance  of  the  interest  by  the  former  witness  to  his  father. 
My  Brother  Coleridge  thereupon  admitted  him,  because 
on  his  own  statement  it  did  not  appear  that  he  was  inte- 
rested. K  the  case  turned  on  the  question,  whether  the 
Judge  ought  to  take  notice  of  what  was  proved  on  the 
voir  dire  by  one  witness,  in  order  to  decide  upon  the  com- 
petency of  another,  we  should  be  disposed  to  grant  a  rul^ 
for  we  should  think  it  was  a  point  fit  to  be  considered, 
whether  the  Judge  is  to  be  confined  merely  to  what  each 
person  says  on  the  voir  dire,  or  whether  he  may  not  look 
also  at  the  other  evidence  given  in  the  cause  for  that  pur- 
pose. It  was,  however,  suggested  by  the  Court  to  my 
Brother  Bompas,  that  it  was  no  objection  to  a  witness  that 
he  took  another  interest  imder  the  same  will,  because  he 
had  not  therefore  any  interest  in  the  result  of  the  cause. 
This  was  strongly  pressed  upon  him,  and  he  was  desired 


i 
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to  look  into  the  authorities^  in  order  to  see  if  he  could  find  Bjtch.  of  puot, 

any  cases  in  which  it  was  expressly  laid  down  that  a  wit- 

ness  claiming  a  different  interest  in  the  same  estate  was 

not  competent.    The  learned  counsel  has  not  appeared 

before  us  to  support  his  argument  for  a  rule  on  that  ground, 

and  we  have  had  an  opportunity  of  looking  into  the  cases 

on  the  subject ;  and  although  there  are  some  intimations 

of  dicta  that  this  would  be  an  objection  to  a  witness,  yet, 

in  modem  times,  it  has  been  understood  that  in  order  to 

render  a  witness  incompetent,  he  must  be  interested  in 

the  result  of  the  verdict ;  while  the  evidence  here  is  clearly 

that  he  was  not  so.    We  think,  therefore,  that  both  the 

witnesses  were  competent,  and  that  the  rule  must  be 

refused. 

Rule  refused.   . 


Ashley  v.  Killick. 

Assumpsit  on  a  biU  of  exchange  for  25/.,  dated  27th  of  where  an  in- 
July,  1836,  drawn  by  the  plaintiff  on  and  accepted  by  the  wM*,!iLMd^^ 
defendant,  payable  three  months  after  date:  with  counts  fo'»«nwnths 

'  *^  -^  '  at  the  tttit  of 

for  money  lent,  and  on  an  account  stated.  o.,  and,  during 

The  defendant  pleaded,  first,  to  the  whole  declaration,  men™  A.,  the 
his  discharge  under  the  Insolvent  Debtors'  Act  on  the  ^l^^^l^" 
27th  of  May,  1836 :  secondly,  as  to  the  first  count,  ac-  H*"  ^^•^  ^* 
tionem  non,  because  the  defendant  says,  that  heretofore^  charged  on 
and  before  the  accepting  of  the  bill  of  exchange  in  the  first  of  exchange  for 
coimt  mentioned,  the  defendant  was  indebted  to  certain  \^^^l^^ 
persons,  to  wit.  R.  E.  Goodridge  and  J.  Mortimer,  in  the  '•  ^-  U-  ^^ 

n\.r..      ,o  ,/^^  :.        f        .         -..  .1^  A.'llbiU0fC0ttl 

sum  of  69/.  los. .  10a.,  and  also  to  divers  other  persons,  in  the  action, 

creditors  of  him  the  defendant ;   and  being  so  indebted,  ^„^  was  Uber* ' 

heretofore  &c.,  to  wit,  on  the  27th  day  of  May,  1836,  by  »^  ^^^ 

an  order  of  the  Court  for  the  relief  of  Insolvent  Debtors,  ^^•^  the  intoi- 

the  defendant,  then  being  an  insolvent  debtor,  in  actual  be  toed  either 

custody  at  the  suit  of  the  said  GkKxlridge  and  Mortimer,  «diwi^"(w  on 

the  I.  o.  u. 
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Bgeh.  9f  Pteas,  for  the  reoovery  of  the  said  debt  ot  601,  ISa,  lOd,,  was 

ordered  to  be  discharged  from  custody,  and  entitled  to  the 
benefit  of  the  said  act,  as  to  the  said  debta  of  the  said 
Goodridge  and  Mortimer,  and  the  said  sereral  other  cre- 
ditors of  him  the  defendant,  as  soon  as  he  shoold  hare 
been  in  costody  at  the  suit  of  one  or  more  of  them  for  the 
space  of  six  months  from  the  9th  day  of  April,  1886,  which 
period  had  ehipsed  brfore  the  commencement  of  this  suit ; 
at  the  end  of  which  period,  to  wit,  on  the  24th  daj  of 
September,  in  the  year  aforesaid,  he  the  defendant  was 
duly  discharged  according  to  the  said  act;  of  all  which 
jxremises  the  plaintiff  afterwards^  to  wit,  on  &c.,  had  notice. 
And  the  defendant  further  saith,  that  after  he  was  so 
ordered  to  be  discharged  under  the  said  act^  and  whilst  he 
was  in  custody  at  the  suit  of  the  said  Gtoodridge  and  Mor- 
timer as  aforesaid^  to  wit,  on  the  day  and  year  in  the  first 
count  mentioned,  he  the  defendant^  at  the  solicitation  and 
request  of  the  plaintiff^  (the  plaintiff  then  being  the  attorney 
of  the  said  Goodridge  and  Mortimer)  accepted  the  said 
bill  of  exchange  in  the  first  count  mentioned  (the  same 
then  being  the  said  acceptance  thereof  in  the  first  count 
mentioned)  for  and  on  account  and  to  secure  payment 
of,  or  of  part  of^  the  said  debt  or  sum  of  69/.  IBs.  IM.,  from 
which  he  the  defendant  had  been  so  ordered  to  be  dis- 
charged as  aforesaid^  and  was  so  subsequently  discharged 
as  aforesaid ;  and  the  defendant  says,  that  there  never  was 
any  consideration  or  value  for  the  acceptance  of  the  said  bill 
of  exchange  by  the  defendant,  or  for  payment  by  him  of 
the  amount  thereof,  or  any  port  therec^,  to  the  plaintiff 
except  as  aforesaid. — ^Verification. 

The  plaintiff  replied  to  the  first  plea,  denying  the  dis> 
charge  of  the  defendant ;  and  to  the  second  plea  (admitting 
the  order),  de  injuriA  absque  residuo  causae;  on  whidi 
issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Trinity  term,  it  appeared  that  the  defendant 
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having  been  remanded  by  the  Insolvent  Debtors'  Court,  Bxeh,  of  puoi, 
at  the  suit  of  Goodridge  and  Mortimer,  for  six  months 
from  the  9th  of  April,  1836,  the  plaintiff,  who  was  their 
attorney,  came  to  him  in  prison  on  the  27th  of  July  fol- 
lowing, and  proposed  on  their  part  to  discharge  him  from 
custody,  on  his  giving  a  bill  at  three  months  for  25/.,  and 
an  I.  O.  U.  for  the  amount  of  the  plaintiff's  costs  in  the 
action.  The  defendant  agreed  to  these  terms,  and  accord- 
ingly gave  the  plaintiff  the  bill  in  question,  and  an  I.O.U. 
for  3/.  5^.,  to  be  paid  within  ten  days,  and  was  shortly  after- 
wards discharged.  It  was  contended  for  the  defendant,  that 
tmder  the  61st  section  of  the  Insolvent  Debtors'  Act,  7  (reo. 
4,  c.  57,  the  defendant  was  not  liable,  this  being  a  new  contract 
or  security  for  payment  of  a  debt  with  respect  to  which  he 
had  become  entitled  to  the  benefit  of  the  act ;  and  Evans 
V.  Williams  {a)  was  cited.  For  the  plaintiff  it  was  answered, 
that  the  remission  of  the  remaining  portion  of  the  impri- 
sonment constituted  a  new  consideration  sufScient  to  make 
the  defendant  liable.  The  Lord  Chief  Baron  reserved  the 
point,  and  a  verdict  was  taken  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  the  early  part  of  this  term,  Erie  accordingly  obtained 
a  rule  nisi  for  a  nonsuit,  or  a  new  trial ;  against  which 

Humfrey  shewed  cause. — Evans  v.  Williams  is  not  an 
authority  decisive  of  this  case.  There  the  defendant  and 
his  surety  having  signed  a  promissory  note,  and  the  de^ 
fendant  having  been  discharged  under  the  Insolvent  Act, 
the  payee  applied  to  the  surety  for  payment,  whereupon 
the  defendant,  to  prevent  the  surety  being  sued,  joined 
him  in  a  new  note.  It  was  there  argued  that  the  forbear- 
ance to  the  surety  constituted  a  new  consideration  for  the 
latter  note;  but  the  answer  given  by  the  Court  was,  that 
inasmuch  as  the  surety  remained  liable  upon  the  original 
note,  this  was  ii^  reality  a  new  contract  to  secure  the  old 
debt,  and  therefore  fell  within  the  61st  section  of  the  act. 

(a)  1  C.  &  M;  30. 
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Exck.  rf  Pleat,  But  here  the  note  was  not  given  after  the  defendant's 

charge.     The  object  of  the  statute  is  the  rateable 


bution  of  the  insolvent's  property  among  his  creditors; 
that  object  is  better  attained  by  his  being  enabled  to  earn 
money  at  liberty^  than  by  his  being  kept  within  the  walk 
of  a  prison.  [Parke,  B. — ^The  act  does  not  speak  of  new 
contracts  or  securities  given  after  the  discharge  of  the 
party^  but  aft;er  he  has  become  entitled  to  the  benefit  of 
the  act.}  At  all  events,  the  3/.  hs.  for  costs  stands  on  a 
different  footing.  That  is  a  daim  for  which  the  defendant 
could  not  have  been  discharged  under  the  act.  [Parke,  B. 
— ^That  is  a  debt  which  was  due  to  the  plaintiffs  in  the 
action;  the  attorney's  costs  are  not  a  debt  due  from  the 
<qpposite  party  to  himself.  It  is  a  debt  which  would  have 
been  barred  by  the  discharge.] 

Erie,  contri,  was  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — ^It  strudc  me  at  the  time  of  the 
trial,  and  I  still  think,  that  there  was  a  new  oonsideration 
in  this  case.  But  then  the  act  of  Parliament  ovarides  iha^ 
and  says  that  no  new  security  given  by  an  insolvent  after 
he  has  been  declared  entitled  to  the  benefit  of  the  act,  fat 
the  old  debt,  shall  be  enforced  against  him.  The  role 
must  therefore  be  absolute. 

Parke,  B. — I  am  of  the  same  opinion.  Evans  r.  WU- 
Rams  is  on  all  fours  with  the  present  case,  as  to  the  bill  of 
exchange  given  for  the  previous  debt;  and  as  to  the  costs, 
they  constituted  a  debt  due  to  the  plaintiff's  clients,  which 
was  barred  by  the  discharge ;  therefore  the  security  given 
to  the  attorney  for  his  costs  is  in  truth  a  security  given  tat 
an  old  debt. 

Oubnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  to  enter  a  nonsuit. 


MICHAELMAS  TERM,  3  VICT.  618 

ExeK  of  PUatf 
1839. 

Mason  v.  Kiddle.  ^ 

XSUSBY  had  obtained  a  rule  to  shew  cause  why  the  cog-  inordertomake 
novit  given  by  the  defendant  in  this  cause^  and  the  judg-  jl^^Mccution^**' 
ment  and  execution  thereon,  should  not  be  set  aside.     It  muatbeattcited 

by  an  attorney 

appeared  from  the  affidavits^  that  the  plaintiff  lived  at  attending  on 
Derby^  and  the  defendant  at  Shaftesbury ;  that  the  agents  defendant,  otUr 
of  the  plaintiff's  attorney  in  London  sent  down  the  writ  '^^^g^^ 
of  summons  to  an  attorney  at  Shaftesbury  to  be  served  on  ^**«  pUlntUt 
the  defendant^  by  whom  it  was  served  accordingly.  The 
defendant  went  to  that  attorney,  requesting  him  to  endea- 
vour to  obtain  time  for  him  for  the  payment  of  the  debt, 
and  to  propose  to  the  plaintiff's  attorney  to  take  a  sum  of 
10/.  in  satisfaction ;  and  on  two  subsequent  occasions  he 
again  applied  to  him  to  obtain  terms,  and  said  that  he 
would  pay  him  for  his  trouble;  and  the  attorney  had 
accordingly  charged  the  defendant  in  his  books  for  these 
applications.  The  plaintiff  having  agreed  to  take  a  cog- 
novit, his  agents  sent  it  down  to  the  same  attorney  at 
Shaftesbury  for  execution  by  the  defendant.  The  attorney 
sent  for  the  defendant  to  his  office  for  that  purpose,  and 
informed  him  that  he  must  name  some  attorney  to  attend 
on  his  behalf;  whereupon  the  defendant  said,  '^  Then  I 
name  you;"  and  the  cognovit  was  accordingly  executed 
by  the  defendant  in  the  presence  of,  and  attested  by,  the 
attorney  before-mentioned,  no  other  attorney  being  present 
on  behalf  of  the  defendant. 

Crodson  shewed  cause. — ^This  was  a  sufficient  execution 
of  the  cognovit  to  satisfy  the  statute.  The  attorney  had 
become,  by  the  previous  employment  of  him  by  the  defen- 
dant on  several  occasions,  as  much  his  attorney  as  the 
agent  of  the  plaintiff's  attorney.  The  objection  made  in 
this  case  would  indeed  equally  apply,  if  he  had  been  the 
attorney  always  employed  by  the  defendant.    [Lord  Abin- 

VOL.  V.  N  N  M.  W. 
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Each,  ^  Mmh.  ger^  C.  B. — ^The  defendant  did  not  go  to  liim  as  his  own 

ias9  ^ 

twi.   ^     attorney,  but  as  the  agent  for  the  other  side.]     But  he 

Masoii       adopted  him  as  his  attorney,  by  employing  him  to  make 

terms  for  him,  and  engaging  to  pay  him  for  his  seirieea. 

Butiy,  contrft,  was  stopped  by  the  Comrt. 

Lord  Abinqbr,  C  B. — ^I  think  it  ia  pretty  dear  thtf 
thaattomey  at  Shaftesbury^ in  making  out  his  bil^chazged 
the  attorneys  in  London,  for  all  he  did  in  the  matter.  We 
must  not  open  the  docHr  for  a  laxity  of  constructicm  of  an 
act  of  a^ery  beneficial  nature.  This  attorney,  who  receifed 
the  cognoTit,,  and  acted  in  the  matter  aa  the  agent  of  tiie 
plaintiff^  ought  to  have  told  the  defendant  that  he  shooU 
have  some  other  attorney  present  on  his  part. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  original 
rule  was;i  that  the  oognovit  must  be  executed  in  the  pr&> 
sence  of  an  attorney.  Under  that  rule,  it  was  held  snfr 
cient  if  it  were  executed  in  the  presence  of  the  plaintiiri 
attorney.  This  was  found  to  lead  to  inconvenience  and 
fraudj^  and  it  was  therefore  added  to  the  rule  that  the 
attorney  should  be  expressly  named  by  the  defendant,  and 
attending  on  his  behalf.  That  clearly  means  an  attornejr 
other  than  the  plaintiff's.  The  act  of  Parliament  has  now 
embodied  those  rules,  and  made  them  the  law  of  the  land. 
The  effect  therefore  isj,  that  there  must  be  an  attomejj 
other  than  the  plaintiff's,  expressly  named  by  the  <^^if^^Mit 
and  attending  on  his  behalf,  otherwise  the  cognovit  is  vend. 
If  we  held  otherwise,  we  should  open  a  door  to  firaud^  ^ 
wide  that  we  nev^  should  dose  it  ajpain.  I  have  no  donlA 
that  this  attorney  charged  both  sides:  he  was  not  therefive 
that  impartial  person  contemplated  by  the  act  ai  Fa^ 
liament. 

Bom,  B.J  concurred. 

Rule  absolute ;  no  action  to  be  brouglit 


^ 
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Exeh.  of  Pleas, 
1839. 

Chamberlain  v.  Hazlewood.  ^      " 

Action  upon  the  ease  for  the  seduction  of  one  Mary  An  action  for 

^  ,  .  .  .      .  seducing  the 

Ann  Chamberlain^  the  sister  and  servant  of  the  plaintiff,  per  daughter  and 

J  .4.  *  'a.       r^  T  J  J  •    •    J        •       servant  of  the 

quod  servitium  amisit.     General  demurrer  and  joinder  in  plaintiff  may  be 
demurrer.   The  points  marked  for  arsniment  on  the  part  of  ?'o"k^^  «»^J«' 

*  °  *  m  trespass  for 

the  defendant  were  as  follows : — That  an  action  for  debauch-  thedirectinjury, 

,  ,  1  •^.  •  •.    •  .•         per  quod servi- 

ing  a  man  s  servant^  per  quod  servitium  amisit^  is  an  action  tium  amisit,  or 
of  trespass^  and  not  an  action  of  trespass  on  the  case;  that  ionsequentiia* 
the  present  action  is  misconceived;  for  that  it  is  an  action  damage. 
of  trespass  on  the  case^  and  that  the  declaration  cannot  be 
treated  as  framed  in  trespass^  nor  would  the  plea  of  ^'  not 
guilty^^  put  in  issue  the  relation  of  master  and  servant. 

Manning,  in  support  of  the  demurrer. — The  foundation 
of  the  action  for  seduction  is  the  trespass  committed  upon 
the  plaintiff ^s  servant  in  effecting  the  injury  upon  her^  and 
thereby  depriving  the  plaintiff  of  the  benefit  of  her  services; 
and  therefore  trespass,  and  not  case,  is  the  proper  remedy. 
In  Ditcham  v.  Bond{a),  it  was  held  that  a  count  for  beat- 
ing the  plaintiff^s  servant,  per  quod  servitium  amisit,  might 
be  joined  with  counts  in  trespass.  That  decision  was 
founded  upon  the  authority  of  Woodward  \.  Walton  (b); 
and  Lord  EUenborough  said,  "  In  the  opinion  of  those 
who  formed  the  Register,  and  in  Townshend^s  and  Corn- 
wall's Tables,  this  action  has  been  treated  as  an  action  of 
trespass ;  and  the  Court  of  Common  Pleas,  in  Woodward 
V.  Walton,  have  also  treated  it  as  such.''  In  the  last-men- 
tioned case  it  was  held  that  an  action  for  debauching  the 
plaintiff's  daughter,  per  quod  servitium  amisit,  is  an  action 
of  trespass,  and  that  a  count  for  that  injury  might  be 
joined  with  a  count  for  breaking  and  entering  the  house. 
There  the  dictum  of  Bvller,  J.,  in  Bennett  v.  Allcott{c),  that 

(a)  2  Mau.  &  Selw.  436.  {h)  2  New  Rep.  476. 

(c)  2T.  R.  167. 

VOL.  V.  00  M.  W. 
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Exck,  of  Pkat,  "  an  action  merely  for  debauching  a  man's  daughter,  by 
-  which  he  loses  her  services,  is  an  action  on  the  case/'  was 
Chamberlain  cited  and  overruled;  and  Chambre,  J.,  said  that  it  was 
Hazlewood.  foimded  upon  a  mistake  of  Lord  HoWs  meaning  (a).  To 
shew  that  this  was  the  old  law,  it  will  be  necessary  to  refer 
to  some  of  the  earlier  authorities.  In  fitsherberfs  Natium 
Brevium,  88  D,  it  is  said,  ''  And  if  a  man  taketh  his  villain 
and  putteth  him  into  the  stocks,  and  others  come  and  break 
the  stocks,  he  shall  have  a  writ  of  trespass :'' — and  in  90 
H, — ^^And  a  man  shall  have  an  action  of  trespass  fir 
taking  his  son  and  heir,  or  his  daughter  and  heir,  and 
marrying  her/'  And  the  form  of  the  writ  is  given  in  both 
cases. — He  referred  also  to  Fitzherbert's  Abr.,  Gard.  82. 
[Lord  Abinger,  C.  B. — There  is  no  doubt  that  trespass 
may  be  maintained ;  but  the  question  is,  whether  it  is  not 
one  of  those  cases  in  which  either  case  or  trespass  may  be 
maintained.  Parke^  B. — The  practice  has  been  to  bring 
either  the  one  or  the  other,  according  as  either  jform  ct 
action  has  been  thought  most  convenient  to  the  plaintiff.] 
That  practice  was  founded  upon  the  mistaken  notioB 
entertained  by  BtUler,  J.,  of  the  opinion  of  Lord  Hott 
which  was  overruled  in  Woodward  v.  fFalion,  confirmed 
by  Ditcham  v.  Bond;  but  since  those  later  decisions  it  k 
submitted  that  the  action  ought  to  be  trespass*  It  wai 
only  in  cases  where  there  was  no  form  of  a  count  in  tres- 
pass in  the  Begister  that  a  special  action  on  the  case  wv 
maintainable.  Here  it  has  been  shewn  that  there  was  s 
form  applicable  to  this  case  in  trespass. 

Cowling,  contra. — ^In  all  the  books,  it  is  laid  down  thil 
although  trespass  will  lie,  yet  that  case  will  alao.  The  cam 
which  have  been  cited  are  merely  authorities  to  shew  that 
trespass  will  lie,  which  is  not  disputed :  but  no  case  hai 
been  cited  to  shew  that  case  will  not  lie.  [He  was  thea 
^stopped  by  the  Court.] 

(a)  In  bis  judgment  in  Ruuel  v.  Corne,  2  Lord  Raym.  1302. 
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Lord  Abinger^  C.  B. — The  question  is  not  whether  Exch  of  PUas, 
trespass  will  lie,  but  whether  case  will  not  lie  also :  and  I  *  ^ 

have  known  from  pretty  long  experience  that  either  will  Chamberlain 
lie.  In  actions  of  crim.  con.  it  has  always  been  the  prac-  Hazlewood. 
tice  to  bring  trespass  or  case  indiscriminately,  on  the 
ground  that  the  party  aggrieved  might  waive  all  damages 
resulting  from  the  trespass ;  and  if  that  be  so  in  cases  of 
crim.  con.,  it  applies  a  fortiori  to  a  case  of  seduction. 
Perhaps  it  was  more  usual  formerly  to  bring  trespass, 
because  a  notion  at  one  time  rather  prevailed  that  a  mar- 
ried woman  was  from  her  situation  in  law  incapable  of 
giving  her  consent. 

Parke,  B. — I  am  of  the  same  opinion.  There  may 
have  been  no  direct  decision  on  this  subject,  but  it  has 
been  the  constant  practice  with  pleaders  to  declare  either 
in  one  form  of  action  or  the  other.  The  cases  which  have 
been  cited,  of  Woodward  v.  Walton  and  Ditcham  v.  Bond, 
are  only  authorities  to  shew  that  trespass  may  be  main- 
tained, although  the  observations  of  Ckambre,  J.,  and 
Dampier,  J.,  are  certainly  at  variance  with  what  has  been 
for  years  the  established  practice.  We  should  do  much 
mischief  if  we  were  to  shake  a  practice  which  has  so  long 
prevailed.  The  plaintiiBP  has  the  option  to  bring  trespass 
for  the  direct  injury  to  liis  servant  per  quod  servitium 
amisit,  or  case  for  the  consequential  damage. 

Judgment  for  the  plaintiff. 


oo2 
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Etch,  of  Pleat, 
1839. 

Elgie  V.  Webster. 
«  1  HIS  was  an  action  of  debt  to  recover  a  sum  of  59/., 

By  an  agree-  ' 

ment in  writing,  monev  lent,  and  on  an   account  stated:    to  which  the 

^N   affTccd  with 

E.  to  advance  defendant  pleaded  nunquam  indebitatus.  At  the  trial 
inoney*forthe  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings 
purpose  of  ma.    after  Trinity  Term,  the  plaintiff  rested  his  case  on  the 

nufactunng  and  *'  ^ 

perfecting  cer-  following  agreement : — ''  Memorandum  of  an  agreement 
and  it  was  agreed  made  the  7th  day  of  November,  1835,  between  W.Webster 
tendoM^'shou'^^  and  G.  J.  Elgie.'  Whereas  the  said  W.  Webster  had  it 
become  of  pub-    somc  time  back  in  contemplation  to  manufacture,  mature, 

lie  orprivate  use, 

w.  should  be      and  perfect,  two  certain  ideas  or  inventions  for  the  regis- 

entitled  to  one-     ,      .  /.  j*  .  /•  •  ^  it  j   i? 

third  of  the  pro-  tenug  of  distances  of  carnages  traveUing,  and  for  ascer- 
vent*ion8**The  Gaining  and  registering  the  number  of  persons  going 
agreement  con-    into  and  out  of  omuibuscs,  which  it  was  conceived  would 

tained  an  ex-  /»t  iti 

press  promise  uot  ouly  benefit  the  pubhc,  but  would  be  a  great  benefit  to 
e!  to  repay  the  *^®  proprietors  of  omuibuscs,  as  a  check  on  their  condoct- 
•um  of  nnoney     ors  in  the  receipt  of  the  monies  paid  to  them :  and  whereas 

advanced  by  ^  *■  ^  ^ 

'W.-.^Heid,  in    thc  said  W.  W.  not  having  the  means  to  enable  him  to 

an  action  >.  ..         -■.  *  t  •    ,       ,•  a  ^  i 

brought  by  w.  Carry  mto  execution  his  said  mtentions  to  make  and  ma- 
to  recover  the      nufacturc  the  Said  inventions,  applied  to  the  said  G.  J. 

money  thus  '      *^*^ 

advanced,  that     Elgic  to  advaucc  and  lend  him  the  monies  necessary  for 

this  agreement       _  -  .  _         _  i  %        ,  .  i 

did  not  const!-  thosc  purposcs,  and  it  was  proposed  and  agreed  by  the  said 
ihip  XIiT^T  ^-  ^''  ^^^^  ^  ^®  accomphshed'  the  said  two  inventions, 
the  parties  with    and  they  should  become  of  pubUc  or  private  use,  the  said 

respect  to  that  . 

gum.  G.  J.  Elgie  should  have  and  be  entitled  to  one  third  part 

or  share  of  the  same,  and  of  all  benefit  and  advantage  and 
emoluments  to  arise  or  be  made  there&om  both  for  public 
and  private  use.  And  whereas  accordingly  the  said  G.J. 
Elgie  has  advanced  and  lent  the  said  W.  W.  the  sum  of  59/., 
up  to  this  day,  as  I  the  said  W.  W.  do  admit  and  hereby 
promise  to  pay :  it  is  therefore  agreed,  &c.,  that  the  said 
G.  J.  E.  was  and  is  to  have  and  be  entitled  to  one  third  part 
or  share  of  the  said  two  inventions,  and  of  all  profits  and 
advantages  to  arise  and  be  made  therefrom,  independent 
of  the  payment  of  the  said  sum  of  59/.  so  advanced  and 
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lent  as  aforesaid.  And  the  said  G.  J.  Elg;ie  agrees  that  in  Bxeh.  of  PUat, 
case  the  said  inventions,  or  either  of  them,  shall  be  called 
for  and  come  into  public  use,  he  will  advance  all  the  sums 
of  money  required  for  the  manufacture  of  the  same,  upon 
being  allowed  the  re-payment  of  such  advances  out  of  the 
monies  to  arise  and  be  received  for  the  same,  together  with 
interest,  before  any  division  of  the  profits  shall  take  place. 
And  it  is  further  agreed,  that  in  case  the  said  inventions 
shall  be  sold,  or  either  of  them,  or  any  premium  shall  be 
obtained  for  them,  such  premium  and  purchase-money 
shall  be  equally  divided  between  the  said  W.  W.  and 
the  said  G.  J.  E.'^  Signed  by  the  plaintiff  and  defendant. 
It  was  objected  on  the  part  of  the  defendant,  that  the 
effect  of  the  above  agreement  was  to  constitute  a  partner- 
ship between  the  contracting  parties,  and  consequently  to 
prevent  their  suing  each  other  in  respect  of  the  matters 
contained  in  the  agreement.  The  jury,  by  the  direction 
of  the  learned  Judge,  foimd  a  verdict  for  the  plaintiff, 
the  defendant  having  leave  to  move  to  enter  a  nonsuit. 

Godson  now  moved  accordingly,  and  contended  that  this 
agreement  constituted  a  partnership  between  the  parties, 
as  to  the  sum  of  59/.,  for  which  the  action  was  brought. 

Sed  Per  Curiam. — This  is  an  agreement  to  pay  the 
sum  of  59/.  at  all  events,  although,  in  consideration  of 
that  advance,  the  plaintiff  agrees  to  give  the  defendant  a 
share  of  the  profits  if  any  should  arise.  There  might  be 
a  question  whether  a  partnership  was  not  created  by  this 
agreement,  as  to  the  subsequent  profits,  and  the  sums  of 
money  agreed  to  be  afterwards  advanced  by  the  plaintiff 
for  the  purpose  of  carrying  out  the  inventions.  But  the 
express  promise  to  pay  this  specific  sum  at  all  events,  takes 
away  the  objection  of  that  forming  a  part  of  any  partner- 
ship fund. 

Rule  refused. 
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Bxeh.  of  Pleatt 
18i39. 


Edwabds  v.  Robertson. 


T] 


fendAnU 


Where  m  de-       1  HE  defendant  being  in  cnitody  of  the  Warden  of  the 

fendantisin  . 

custody  of  the  Fleet  at  the  suit  of  A.  B.^  and  being  about  to  obtain  his  db- 
Fleet  at  the  suit  charge,  the  plaintiff  Edwards  procured  a  Judge's  order  br 
**^?"*  P*?^"?^'  his  arrest  under  the  stat  1  &2  Vict.  c.  110,  s.  8,  founded 

and  a  Judge  •  '  ' 

order  is  ob-        ou  affidavits  Stating  that  he  had  expressed  his  intention  to 

tained  at  the  in-  , 

stance  ofanother  leave  the  kingdom.  A  capias  was  issued  accordinglj,  the 
^fpin^t  plwBtiff  intending  to  lodge  it  with  the  Warden  of  the  Fleet, 

Court  has  no      defendant,  but  the  Warden  refused  to  receive  it. 

power  to  compel 
the  Warden  to 

inTrder  that*"'  Kelly  uow  moved  for  a  mandamus  or  order  to  tbe  Warden 
may  operate  as    to  Compel  him  to  do  SO,  and  urged  that  althouirh  no  fom 

a  detainer  ^  o  -o 

against  the  de-    of  a  writ  of  detainer  had  been  given  by  the  Act  abolishiBg 

imprisonment  for  debt,  jet  the  Court,  by  virtue  of  its 
general  jurisdiction  over  its  officers,  might  command  the 
Warden  to  detain  in  his  custody  a  party  against  whom  aay 
bailable  writ  had  been  issued,  or  a  writ  of  capias  might 
perhaps  be  issued,  directed  to  the  Warden  himself  instead 
of  the  Sheriff. 

Parke,  B. — According  to  the  form  given  in  the  sche- 
dule to  the  new  act,  the  capias  is  to  be  directed  to  the  sheriff, 
or  to  the  constable  of  Dover  Castle,  or  to  the  mayor  aad 
bailifib  of  Berwick-upon-Tweed  [or  as  the  cage  may  if]. 
These  last  words  mean  that  the  writ  is  always  to  be  di- 
rected either  to  the  sheriff,  or  to  some  person  acting  in 
the  capacity  oi  sh^ff  or  for  him.  Besides,  by  the  4A 
section,  it  is  enacted  that  ^*  the  defendant,  when  so  ar» 
rested,  shaU  remain  in  custody  until  he  shall  have  given  t 
bail-bond  to  the  sheriff:''  now  no  person  can  be  hdd 
responsible  for  the  execution  of  a  writ  but  the  officer  to 
whom  it  is  directed,  so  that  we  ought  not  to  grant  this  ap- 
plication against  the  Warden,  the  writ  not  being  directed 
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to  him.     On  the  other  hand^  if  the  writ  were  not  to  be  'S**?*-  «/  P^e^s, 

1839 

directed  to  the  sheriff,  how  could  he  be  called  on  to  take  '  ^ 

a  bail-bond  under  the  4th  section?  This  case  was  not  con-  Edwards 
templated  by  the  legislature  when  they  passed  the  present  Robertson. 
statute^  and  the  only  course  for  the  plaintiff  to  pursue  is  to 
place  the  capias  in  the  hands  of  the  sheriff's  ofiScer^  and 
get  the  Warden  of  the  Fleet  to  give  him  notice  when  the 
defendant  is  likely  to  be  discharged  out  of  custody^  and 
retake  him  at  the  prison  door. 

The  other  Barons  concurred. 

Rule  refused. 


Patterson  v.  Busby. 

xlUMFREY  shewed  cause  against  a  rule  nisi  obtained  by  A  writof  sum- 
Gunmng,  to  set  aside  the  service  of  the  writ  of  summons  h^fth«ra«mo. 
issued  in  this  cause  for  irregularity,  the  copy  served  not  f»?*w«  "  *•* 

^  ^^  *^\  rtistobeierved 

having  subscribed  to  it  the  memorandum  mentioned  in  the  within  four 
Uniformity  of  Process  Act — "  This  writ  is  to  be  served  months"  &e., 
within  four  calendar  months"  &c.     He  contended^  that  J|^iJ^*JJit. 
this  was  no  necessary  part  of  the  writ,  being  only  required     The  affidalh 

in  support  of  a 

by  the  statute  to  be  added  to  it;  and  also  objected,  that  the  motion  to  set 
affidavit  in  support  of  the  motion  did  not  state  that  the  „)  irregular 
defendant  had  not  been  served  with  any  writ  in  the  correct  ^"Jj  thaf  th^e' 

form.  defendant  has 

not  been  serred 
with  any  other 

Parke^  B. — ^The  memorandum  is  part  of  the  schedule  '®^*"  process, 
to  the  Act ;  being  part  of  the  act  of  the  legislature,  it  is 
clearly  irregular  to  omit  it.  It  is  an  omission  of  the  same 
kind  as  that  of  the  indorsement  of  the  attorney's  name  and 
residence.  And  the  Master  informs  us  it  is  not  the  prac- 
tice for  the  affidavit,  in  the  first  instance,  to  negative  the 
fact  that  the  party  has  been  served  with  other  regular  pro- 
cess.    The  rule  must  therefore  be  absolute. 

Rule  absolute. 


Where  the 
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Erch,  of  Pleas, 
1839. 

Richard  Kitchen  v.  Brooks. 
XN  this  case  a  writ  of  summons  was  sued  out  on  the  20th 

I       •        ^  •  rtp»  f 

Chriftian  name  of  September^  for  Kichard  Kitchen  against  Joseph  Brooks. 
ItateSln^die  ^^  *^®  ^*^  ^^  October,  an  appearance  was  entered  for  the 
writ  of  sum-       defendant  sec.  stat.,  and  on  the  25th  notice  of  declaration 

monSy  but 

wrongly  in  the  was  givcu,  in  which,  and  in  the  declaration  itself,  the 

the  time  for***  plaintiflF  was  incorrectly  described  as  Joseph  Kitchen.  The 

pieading^aving  ^^^  f^j.  pleading   expired  on  the  2nd  of  November,  and 

the  defendant's  on  the  4th  the  plaintiff  signed  judgment  as  for  want  of  a 

ciaration  out  of  plea.     The  defendant  did  not  take  the  declaration  out  of 

piain^s'igned  *^^  oflBcc  Until  after  the  time  for  pleading  was  out,  when  he 

judgment  for  discovered  the  mistake,  and  returned  it  to  the  plaintiff's 

want  of  a  plea :  i       .  i^      .       i  i  •  i 

—^•w,  that  the  attorney. —  Whateley  having  obtained  a  rule  to  set  aside 
not^wt thejudg-  ^^c  judgment  for  irregularity,  on  the  ground  of  the 
ment  aside  on     variance  between  the  writ  and  the  declaration, 

the  ground  of 
the  above  irre- 

it  was  in  reality  Crompton  shewed  cause. — Either  this  was  matter  of  plea 
Jhe'Sidi^tio^,  ^^  abatement;  Com.  Dig.  Abatement,  (G),  8;  or  it  is  an 
and  ought  to       objection  to  the  declaration  for  an  irregularity;  and  in 

have  been  taken, 

ataiievenu,  either  casc,  the  application  is  too  late.  The  defendant 
for  pleading.        ought  to  have  applied,  according  to  the  3  &  4  Will.  4, 

c.  42,  s.  11,  to  have  the  mistake  rectified  at  the  plaintiff ^s 
expense,  within  the  time  for  pleading  (a). 

Whateley,  contra,  urged  that  the  application  to  set  aside 
the  judgment  was  made  in  time,  the  error  in  the  de- 
claration not  having  been  discovered  until  after  judg- 
ment was  signed. 

Parke,  B. — ^The  application  is  too  late.     The  objection 
in  reality  is  to  the  declaration ;  because  we  know  nothing 

(a)  See  Hinton  y,  Stevens,  1  H.      of  the  plaintiff:   see  Lindsoff  t. 
&  W.  621.    Quaere,  however,  whe-       WelU,  4  Scott,  471. 
ther  the  statute  applies  to  misnomer 
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of  the  writ  on  the  face  of  the   pleadings.    Before   the  Exeh,  of  puat, 
act  of  3  &  4  Will.  4,  c.  42,  s.  11,  the  defendant  might  have     ^  ^\^'   ^ 
pleaded  the  misnomer  in  abatement ;  and  since  the  act,  he      Kitchen 
should  take  the  objection  within  the  same  time,  viz.  four       Brooks. 
days  :  or,  at  all  events,  within  the  time  for  pleading,  viz. 
eight  days.     The  rule  must  therefore  be  discharged,  and, 
as  there  is  no  affidavit  of  merits,  with  costs. 

Alderson,  B.,  concurred. 

Rule  discharged  with  costs. 


Jones  v.  Jones. 

JJeBT. — The  declaration  stated,  that  the  plaintiff,  at  the  a  declaration 
county  Court  of  the  Hon.  Thomas  Pryce  Lloyd,  sheriff  of  Tn  aioS^^"' 
the  county  of  Carnarvon,  held  at  Pwllheli,  in  and  for  the  ^?^^^  stating 

,      ,  the  court  to 

said  county,  and  within  the  jurisdiction  of  the  said  Court,  have  been  held 
on  a  certain  day,  to  wit,  &c.,  before  the  said  Thomas  P,  Lloyd,  and  auitow,  \7 
sheriff,  and  the  suitors  of  the  said  Court,  came  according  to  demurrer  *^**^ 
the  custom  of  the  said  Court,  by  W.  L.  B/oberts,  his  at-      Sembu,  ihB.t 

the  declaration 

tomey  duly  appointed,  and  then  and  there,  in  the  said  ought  to  set  out 

Court,  according  to  the  custom  of  the  said  Court,  levied  suftors?*^'  °     * 

his  plaint  against  the  defendant  in  a  plea  of  debt  of 

89*.  11  rf.,  for   a  certain   cause  of  action  arising  to  the 

plaintiff  within  the  jurisdiction  of  the  said  Court;  and 

such  proceedings  were  therefore  had,  that  afterwards,  to 

wit,  on  &c.,  at  the  county  Court  of  Sir  R.  B.  W.  Bulkeley, 

Bart.,  then  being  sheriff  of  the  said  county,  duly  holden 

at  Carnarvon,  in  and  for  the  coimty  aforesaid,  and  within 

the  jurisdiction  of  the  said  Court,  before  the  said  last-men* 

tioned  sheriff,  and  certain  free  suitors  of  the  said  Court,  the 

plaintiff,  by  the  consideration  and  judgment  of  the  said 

Court,  recovered  against  the  defendant  1/.  12*.  6d.  for  his 
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fyeh.  of  Pleat,  said  dobt^  and  also  6/.  %$,  2d,,  which  in  and  by  the  said 

1839 

'  '  Courts  before  the  said  last-tneniianed  sheriff  and  stdiors, 
Jones  were  then  adjudged  to  the  plaintiff^  with  his  assent,  tat 
joNEi.  his  damages  which  he  had  sustained  as  well  by  reason  of 
the  detention  of  the  said  debt,  as  for  his  costs  and  charges 
by  him  in  and  about  his  suit  in  that  behalf  expended, 
whereof  the  defendant  was  convicted,  as  by  the  memoran- 
duQi  and  proceedings  thereof  remaining  in  the  said  countj 
Court  more  fully  appears,  which  said  judgment  still  re- 
mains in  full  force,  unreversed,  and  unsatisfied,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  county 
Court  in  the  declaration  first  mentioned  is  alleged  to  hare 
been  held  before  the  said  T.  P.  Lloyd^  sheriff,  and  the  suitors 
of  the  said  Court,  and  the  county  Court  in  the  declaration 
last  mentioned  is  alleged  to  have  been  holden  before  the 
said  Sir  R.  B.  W.  Bulkeley,  Bart.,  then  being  sheriff  of 
the  said  county  of  Carnarvon,  and  certain  free  suitors  of 
the  said  county  Court:  whereas  by  law  the  county  Court 
in  every  county  must  be  held  before  the  suitors  of  sudi 
county  only,  and  not  before  the  suitors  and  sheriff  or  any 
other  person  or  persons ;  and  also  that  in  and  by  the  de- 
claration it  is  stated  and  shewn,  that  the  sheriff  in  the 
declaration  first  mentioned  was  a  Judge  of  the  county 
Court  in  the  declaration  first  mentioned,  and  that  the  she- 
riff in  the  declaration  last  mentioned  was  a  Judge  of  tbe 
county  Court  in  the  declaration  last  mentioned,  which  is 
incongruous,  at  variance  with  law,  and  impossible,  &c,  fee. 
And  also,  that  the  names  of  the  suitors  in  the  declaratiflD 
mentioned  and  referred  to  are  not  stated  therein,  &c. 
Joinder  in  demurrer. 

James,  in  support  of  the  demurrer. — ^The  declaratioii  is 
bad  on  both  the  grounds  suggested.  In  the  first  place, 
the  sheriff  has  no  judicial  authority  in  the  connty  Cooit; 
the  suitors  are  the  sole  Judges,  and  the  sheriff  sits  anbr  in 
his  ministerial  capacity,  in  order  to  pronounoe  tlie  jodg- 
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ment  of  the  suitors :   Dalton.  407 :  Com.  Dig.,   County  Breh.  of  pieat, 

•  1839 

Court,  (C)  2.     It  therefore  appears  on  the  face  of  this 

declaration,  that  judgment  has  been  given  by  a  person 
who  was  not  a  Judge  of  the  Court.  It  may  be  urged,  that 
the  words  ^'  before  the  sheriff  and^*  may  be  rejected  as 
surplusage ;  but  that  cannot  be  done,  for  the  greatest  pre- 
cision is  required  in  setting  forth  the  style  and  proceedings 
of  an  inferior  court,  in  favour  of  whose  jurisdiction  nothing 
can  be  presumed :  Sollers  v.  Latprence{a),  Read  v.  Pqp€{b), 
Secondly,  Lewis  v.  Weeks  {c)  is  an  expresa  authority  that 
in  setting  forth  proceedings  of  this  kind^  the  names  of  the 
suitors  must  be  stated. 

Jervis,  contra. — ^The  suitors  are  no  doubt,  properly 
speaking,  the  Judges  of  the  counfy  Court;  but  it  is 
equally  clear  that  the  sheriff  is  a  constituent  part  of  the 
Court,  and  not  a  mere  ministmal  officer :  Tunno  v.  3/or- 
ri8{d).  The  judgment  is  pronounced  by  him :  even  if  he 
were  to  pronounce  it  without  the  direction  or  assent  of 
the  suitors,  no  writ  of  false  judgment  would  lie,  but  the 
party  must  resort  to  an  action  on  the  case.  By  the  27 
Hen.  8,  c.  13,  the  sheriffs  of  certain  counties  in  Wales  are 
required  to  hold  "  their  Courts "  (meaning  the  comity 
Courts)  at  particular  places.  So  also,  Dalton  says  (p.  406), 
that  "  the  county  Court  is  the  Sheriff ^s  Court ;  and  the 
entry  of  all  the  pleas  and  proceedings  there  are  incident  to 
the  office  of  the  sheriff,  and  cannot  be  granted  or  severed 
from  the  same ;  and  the  sheriff  is  to  appoint  clerks  under 
him  in  this  Court,  such  as  he  will  answer  at  his  peril.'^ 
Again,  it  is  said,  that  although  to  describe  the  county 
Court  as  held  before  the  sheriff^s  deputy  would  be  bad,, 
yet  if  it  were  alleged  to  be  held  before  the  sheriff,  when 
in  fact  the  deputy  presided,  that  would  be  sufficient :  Com. 

(fl)  Willes,  413.  (c)  Carth.  85;  Comb.  149. 

(b)  I  C,  M.  &  R.  302;  4  Tyrw.  (d)  2  C,  M.  &  R.  298. 

403. 
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Exch,  of  Pleat,  Dig.,  County,  (C)  2.     But,  at  all  events,  the  mention  oj 
^     the  sheriff  is  immaterial,  and  that  part  of  the  allegation 
J0NE8         j^ay  be  rejected. 

J0MB8.  Secondly,  it  is  not  now  essential  that  the  names  of  tb;:^ 

suitors  should  be  mentioned.     In  Draper  v.   Garratti^ 
which  was  an  action  against  a  sheriff  for  taking  insuffici^^ 
pledges  in  replevin,  a  variance  between  the  names  of  tJig 
suitors  as  set  out  in  the  declaration  and  as  stated  in  tie 
record  of  the  county  Court,  was  held  to  be  immateria/ 
[ParAre,  B. — ^That  was  altogether  a  collateral  proceeding; 
this  is  an  action  directly  on  the  judgment.]     The  case  of 
Letms  V.  Weeks  was  decided  at  a  time  when  the  rules  of 
pleading  in  these  respects  were  much  more  strict  than  in 
later  times.     It  was  then  necessary,  even  when  setting 
out  the  proceedings  of  the  superior  Courts,  to  name  the 
Judges  :  Com.  Dig.,  Pleader,  (2  W.)  12 ;  whereas  now  it  is 
sufficient  to  shew  the  jurisdiction  of  the  Court  in  general 
terms:    Titley  v.  Foxall{b), — He  cited   also  Perreauy. 
Sevan  (c). 

James,  in  reply. — Tliley  v.  Foxall  was  the  case  of  a 
judgment  of  a  coiurt  of  record ;  and  that  distinction  was 
admitted  in  Read  v.  Pope.  [He  was  then  stopped  by  the 
Court.] 

Lord  Abinger,  C.  B. — I  think  om*  judgment  must  be 
for  the  defendant.  The  words  ^^  befcyre  such  and  such  per- 
sons,'^ I  think,  necessarily  imply  that  the  cause  was  heard 
before  the  persons  who  were  the  lawfully  constituted  judges 
of  the  Court :  the  words  "before  the  sheriff  and  suitors," 
therefore,  imply  that  the  sheriff  is  a  Judge  of  the  county 
Court,  which  certainly  is  not  the  case.  K  the  suitors  were 
to  differ  in  opinion,  and  the  sheriff  were  to  give  a  casting 

(a)  2  B.  &  Cr.  2;  3  D.  &  R.  226.  {b)  WUlea,  683. 

(c)  5  B.  &  Cr.  284;  8  D.  &  R.  72. 
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vote,  and  thereby  decide  the  question,  the  judgment  would  Euch.  of  puom, 
be  bad.     Suppose  a  judgment  recovered  before  the  Court     ^   ^^^'  ^ 
of  Common  Pleas  were  pleaded  as  a  judgment  recovered        Jones 
"before  the  justices  of  our  Lady  the  Queen  of  the  Bench,        Jones. 
and  the  Lord  High  Chancellor,^'  it  would  be  error,  and 
the  latter  part  of  the  allegation  could  not  be  rejected  as 
surplusage. 

Parke,  B. — ^The  old  precedents  all  describe  the  Court 
as  the  county  Court  of  the  Sheriflf,  held  before  the  sui- 
tors, and  set  out  the  names  of  the  suitors. 

GuRNEY,  B.,  and  Maule,  B.,  concurred. 

The  plaintiff  had  leave  to  amend  on  payment  of  costs ; 
otherwise 

Judgment  for  the  defendant. 


Barber  and  Another  v,  Taylor. 

1  HIS  was  an  action  of  assumpsit  for  a  breach  of  con-  a.,  by  letter, 
tract,  tried  before  Coleridge,  J.,  at  the  Liverpool  Spring  pu*^"^^**^;  ^ 
Assizes,  1838,  when  a  verdict  was  found  for  the  plaintiff  ^»n»  150  bales 
for  3,000/.,  (the  damages  in    the  declaration),  subject  to  letter  contained 
the   opinion   of  this  Court  on  the  following  case;   and  tenns:-^ifpon 
it  was  agreed  that  the  pleadings  should  form  part  of  the  e«cuUngthe 

case.  warding  a  bill  of 

The  first  count  of  the  declaration  stated,  that  on  the  1st  accept' your 
December,  1836,  in  consideration  that  the  plaintiffs  would  Jrs'si  ht  aft 
purchase,  on  account  of  the  defendant,   150  bales  of  cot-  the  receipt  of  the 

\  ,        ,  .        ,  .       bill  of  lading:" 

ton,  equal  to  a  sample  they  transmitted,  at  a  certain  ^Hefd,  that  B. 
limited  price,  and  would  ship  the  same  not  later  than  the  n",  the  bin  of " 
last  day  of  February  then  next,  and  would  forward  the  '"l?'"?  ■•  •?*». 

•^  '^  '  after  its  arrival 

bill  of  lading  thereof  to  the  defendant,  he  the  defendant  m  he  conve- 
niently could, 
without  reference  to  the  arrival  or  unloading  of  the  cargo. 


528  CASES  IN  THE  EXCHBQUBE^ 

Exeh.  of  Pleat,  promised  that  he  would  receive  the  bill  of  lading  and  cot- 
*°^^*        ton,  and  pay  for  the  same  by  accepting  the  plaintiff'% 
draft  for  the  amount,  payable  at  sixty  days'  sight  firom  th^ 
receipt  of  the  bill  of  lading.     That  the  plaintiffs  did  pur« 
chase   a  quantity  of  cotton   equal  to  the   sample,   and 
shipped  it  not  later  than  the  last  day  of  February,  and 
the  same  afterwards  arrived  at  Liverpool.     That  although 
the  plaintiffs  forwarded  the  bill  of  lading,  and  afterwards, 
and  within  a  reasonable  time  after  the  arrival  of  the  cot. 
ton  at  Liverpool,  were  ready  and  willing,  and  offered  to 
deliver  the  same  to  the  defendant,  on  the  defendant's  pay- 
ing for  the  cotton,  and  accepting  the  plaintiff's  draft  as 
aforesaid;  and  the  plaintiffs  were  willing  and  readj  to 
present  the  draft  for  the  amount,  and  requested  the  de- 
fendant to  receive  the  bill  of  lading  and  the  cotton,  and 
pay  for  the  same;  yet  the  defendant  refused  to  recdTC 
the  bill  of  lading  or  cotton,  or  to  pay  for  it. 

The  second  and  last  counts  were  for  money  paid,  and 
commission. 

To  the  first  count  the  defendant  pleaded,  denying  that 
the  plaintiffs  forwarded  the  bill  of  lading,  and  that  witliin 
a  reasonable  time  after  the  arrival  of  the  cotton  at  Liver- 
pool they  were  ready  and  willing,  and  offered  to  ddiTcr 
the  bill  of  lading  to  the  defendant,  on  the  defendant's 
paying  for  the  cotton  as  aforesaid.  To  the  residue  of 
the  declaration  the  defendant  pleaded  non  assumpsit :  on 
which  pleas  issues  were  joined. 

The  plaintiffs,  at  the  times  after  mentioned,  were  mer- 
chants and  commission  agents,  carrying  on  business  at 
Liverpool  and  New  Orleans,  imder  the  firm  of  Messrs. 
Barber,  Brothers,  &  Co.,  the  plaintiff  Samuel  Barber  be- 
ing resident  at  Liverpool. 

On  the  1st  December,  1836,  the  defendant  gave  the 
plaintiff,  Samuel  Barber,  in  Liverpool,  a  written  order, 
addressed  to  the  plaintiffs'  firm,  in  the  terms  follow- 
ing:— 


MICHAELMAS  TERM^    3  VICT.  529 

"  Liverpool,  Dec.  1st,  1836.      BjccH.  of  pfeas, 
"  Messrs.  Barber,  Brothers,  .    ^^^*  ^ 

"  Gentlemen — Please  purchase  for  my  account  150  bales  Barbee 
of  cotton,  equal  to  the  sample  accompanying  this  letter,  Taylor. 
at  7{d,,  say  7?rf.  per  lb.,  delivered  in  Liverpool.  This  is 
understood  to  include  freight,  and  all  your  charges.  Upon 
executing  the  above,  and  forwarding  a  bill  of  lading,  I 
will  accept  your  drafk  at  sixty  days^  sight  after  the  receipt 
of  the  bill  of  lading,  for  the  amount  of  the  same. 

'^  I  am.  Gentlemen,  yours,  &c. 

"  John  Taylor. 
*'  Not  to  be  delivered  on  board  later  than 
the  last  day  of  February  next.^^ 

To  which  the  following  addition  was  afterwards  made : — 

"  In  reference  to  the  order  which  I  addressed  to  Messrs. 

Barber  Brothers,  on  the  Ist  inst.,   it  is  not  to  include 

dock  and  town  charges  in  Liverpool,  or  custom  duty,  or 

insurance. 

"  John  Taylor." 

The  plaintiff,  after  the  receipt  of  this  ordep,  purchased 
152  bales  of  cotton  at  New  Orleans,  according  to  the  sam- 
ples, at  prices  within  the  limits  of  the  order,  and  shipped 
them,  with  a  bill  of  lading,  by  the  Romulus  for  Liverpool, 
and  delivered  them  on  board  the  said  vessel  before  the  last 
day  of  February,  1837. 

It  was  not  contended  at  the  trial  that  the  purchase  was 
not  according  to  the  order,  and  no  point  was  made  as  to 
the  excess  of  the  two  bales. 

The  plaintiff  wrote  from  New  Orleans  certain  letters  to 
the  defendant,  apprising  him  that  he  had  purchased  the 
cotton. 

On  the  21st  of  April,  1837,  the  Romulus  arrived  at 
Liverpool  with  the  cotton  and  the  bill  of  lading  men- 
tioned in  the  above  letters,  and  on  the  next  day  was  re- 
ported at  the  Custom-house.     On  the  28th  the  Romulus 
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£:rch.  of  Pleas,  was  entered  on  the  Custom-house  books  for  a  landing- 
waiter.  On  the  3rd  May  a  landing-waiter  was  obtained, 
and  the  Romulus  began  to  unload  her  cargo.  The  cottim 
was  not  completely  discharged  from  the  vessel  until  the 
8th  Mav. 

On  Monday^  the  24th  of  April,  the  plaintiff,  Samuel 
Barber,  with  his  father,  called  on  the  defendant  with 
a  copy  of  invoice,  and  a  draft  on  the  defendant  for 
1,571/.  14».  lOd,,  and  stated,  as  the  fact  was,  that  Messrs 
Thomas  Wilson  &  Co.  had  the  bill  of  lading  in  their 
hands,  and  they  would  not  deliver  it  up  unless  the  de- 
fendant got  a  banker's  guarantee  of  his  acceptance,  or 
paid  in  cash  before  delivery,  or  pledged  the  cotton  with  a 
broker,  in  order  to  secure  the  due  payment  of  the  accept- 
ance. The  defendant  declined  accepting  on  those  terms. 
The  copy  invoice  and  the  draft  were  left  with  the  defend- 
ant by  the  plaintiffs.  The  invoice  and  copy  were  headed 
thus: — 

"  Invoice  of  152  bales  of  cotton,  shipped  by  Barber 
Brothers,  &  Co.,  per  A.  1,  American  ship  Romulus,  Web- 
ster, for  Liverpool,  consigned  to  order  for  account  and  risk 
of  John  Taylor,  Esq.,  Liverpool.^' 

Then  followed  the  particulars  of  the  cotton. 

On  the  next  day  the  defendant's  brother  by  his  orders 
went  to  the  office  of  the  plaintiff  at  Liverpool;  he  called 
twice,  and  saw  a  clerk  of  the  plaintiff's  on  each  occasion,  but 
on  neither  the  plaintiff  was  in.  On  the  second  call,  on  ask- 
ing for  the  bill  of  lading,  the  clerk  stated  that  he  had  not 
it.  The  defendant's  brother  offered  to  accept  the  draft  if  the 
bill  of  lading  were  given  up,  and  on  the  clerk  not  being  abk 
to  produce  the  bill  of  lading,  he  delivered  to  the  clerk  the 
copy  invoice  (a),  and  declared  the  contract  was  at  an  end* 

On  the  3rd  May,  the  day  on  which  the  unloading  of  the 
Romulus  began,  the  plaintiff  Samuel  Barber,  accompanied 

(a)  It  was  said  that  the  words  **  aiid  the  draft**  ought  to  hare  been 
inserted  here. 


MICHAELMAS  TERM,   3  VICT.  581 

by  a  clerk  of  the  said  Thomas  Wilson  and  Co.,  called  on  ^ch.  of  Pie^r,^ 
the  defendant,  and  tendered  to  him  the  bill  of  lading  in-     ^    ^'  ^^f^ 
dorsed  by  the  plaintiffs,  and  at  the  same  time  also  ten-       Barber 
dered  to  him  the  said  draft  for  his  acceptance;  bnt  the       Taylor. 
defendant  refused  to  receive  the  bill  of  lading  or  to  accept 
the  draft,  stating,  that  having  made  ineffectual  applications 
for  the  bill  of  lading,  he  had  returned  the  invoice,  and 
thereby  entirely  repudiated  the  transaction.     The  plaintiffs 
afterwards  gave  notice  to  the  defendant  that  if  he  persisted 
in  his  refusal  they  should  sell  the  cotton,  and  hold  him 
liable  for  any  loss,  and  afterwards  sold  the  cotton,  according 
to  such  notice,  at  a  considerable  loss. 

The  damages,  if  the  plaintiffs  are  entitled  to  recover,  to 
be  settled  out  of  Court. 

The  price  of  cotton  was  generally  falling  from  the  arri- 
val of  the  Romulus  until  the  8th  of  June,  when  it  was 
sold. 

The  questions  for  the  opinion  of  the  Court  were — 

1st,  Whether  on  the  whole  the  plaintiffs  are  entitled  to 
retain  the  verdict  on  the  issue  on  the  first  count  ? 

2nd,  If  the  Court  are  of  opinion  that  the  defendant  is 
entitled  to  a  verdict  on  that  issue,  then  whether  the  plain- 
tiffs are  entitled  to  judgment  non  obstante  veredicto. 

If  the  Court  shaU  be  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment,  it  is  agreed  that  the  amount  of  da- 
mages shall  be  referred,  and  that  the  judgment  or  verdict 
and  judgment  [as  the  case  may  be]  shall  be  reduced  to  such 
amount  as  shall  be  found  and  certified  by  the  referees. 

K  the  Court  shall  be  of  opinion  that  the  plaintiffs  are 
not  entitled  to  retain  the  verdict,  or  that  the  judgment 
ought  to  be  arrested  they  are  to  determine  accordingly. 

The  plaintiffs^  points  marked  for  argument  were: — The 
plaintiffs  will  contend  that  the  tender  of  the  bill  of  lading 
on  the  day  when  the  vessel  began  to  unload  was  an  offer 

VOL.  V.  p  p  M.  w. 


682  CASES  IN  THB  BXCHBQUSB, 

£rek.  rf  p:eM,  to  deliver  it  within  a  reasonable  time  after  the  airiyal  of 

1839 

*   ^     the  cotton,  and  that  such  bill  was  forwarded  according  to 

Barber       the  meaning  of  the  contract,  and  therefore  that  the  plaintifii 

If, 

Taylor.  are  entitled  to  retain  the  verdict ;  and,  secondly,  that  if  the 
bill  of  lading  was  not  forwarded  and  tendered  within  a  rea- 
sonable time,  this  is  not  a  ground  of  defence  to  this  action, 
but  only  a  ground  of  cross  action  for  damages,  and  thera- 
fore  that  the  plaintiffs  would  be  entitled  to  judgment  non 
obstante  veredicto. 

The  defendant's  points  were : — 

The  defendant  contends  that  he  has  a  right  to  the  Te^ 
diet,  on  the  ground  that  the  time  which  elapsed  after  tlie 
arrival  of  the  bill  of  lading  at  Liverpool,  before  it  wii 
offered  to  the  defendant,  was  unreasonable  under  the  ci^ 
cumstances. 

Also  that  the  judgment  should  be  arrested,  becsme 
there  is  no  averment  of  the  plaintiffs'  forwarding,  or  being 
willing  to  forward,  the  bill  of  lading  to  the  defendant  (a). 

Cresstvell,  for  the  plaintiffs. — ^It  will  be  contended  on  the 
other  side,  that  the  plaintiffs  ought  to  have  delivered  the 
bill  of  lading  as  soon  as  the  vessel  arrived ;  but  the  to- 
der  of  it  on  the  3rd  of  May,  the  day  on  which  the  venel 
began  to  unload,  was  within  a  reasonable  time  after  tbe 
arrival  of  the  cotton,  for  there  was  nothing  in  the  contrsct 
to  require  the  delivery  of  a  bill  of  lading  on  the  arrivsl  of 
the  vessel,  or  before  she  could  be  reasonably  unloaded 
and  the  cotton  delivered;  and  there  is  no  suggestion  of 
any  unreasonable  delay  in  the  unloading  of  the  vessd. 
There  is  nothing  to  shew  that  the  plaintifia  were  bound 
to  send  the  bill  of  lading  by  the  first  possible  convcj- 
ance,  or  on  the  arrival  of  the  vessel :  there  is  no  under- 
taking to  deliver  it  before  the  cotton.  [Lord  Abmger,  C.  B. 

(a)  Nothing  was  laid  ai  to  this  latter  point  in  the  argament 
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— If  there  were  any  reasonable  ground  suggested  for  the  Exck,  of  PUas, 
plaintiffs'  keeping  the  bill  of  lading  until  the  ship  began 
to  unload^  the  case  might  be  different;  but  here  they 
refused  to  deliver  it  up^  on  the  ground  that  the  defendant 
refused  to  give  them  a  banker's  guarantee^  which  they  had 
no  right  to  do.]  It  is  admitted  that  the  offer  on  terms  was 
no  offer  at  all;  but  that  was  on  the  24th  of  April;  the  first 
legal  tender  was  on  the  3rd  of  May,  when  the  cotton  was 
unloading.  [Parke,  B. — If  nothing  had  been  said  in  the 
contract  about  the  bill  of  lading,  the  3rd  of  May  might 
have  been  a  reasonable  time  for  its  delivery;  but  the 
delivery  of  the  bill  of  lading  is  introduced  as  a  term  into 
the  contract,  and  it  might  be  material  to  the  purchaser  to 
have  it  delivered  as  soon  as  possible  after  the  arrival  of  the 
vessel,  in  order  that  he  might  go  into  the  market  to  sell.] 
There  is  nothing  in  the  contract  which  requires  that  it 
should  be  delivered  at  any  particular  time.  Then  does 
the  law  require  that  it  should  be  so  delivered  ? — and  by 
what  criterion  ?  Suppose  this  bill  of  lading  had  come  by 
another  ship  three  weeks  before  the  Romulus,  how  long 
would  the  plaintiffs  be  allowed  to  keep  it  ?  Suppose  they 
kept  it  a  fortnight,  and  tendered  it  before  the  goods  ar- 
rived, would  not  that  be  sufficient  ?  The  party  cannot  be 
bound  to  deliver  the  cargo  before  the  ship  arrives,  then 
how  can  he  be  bound  to  deliver  the  symbol?  [Lord  Abin- 
get,  C.  B. — I  think  the  bill  of  lading  ought  to  be  delivered 
a  reasonable  time  after  it  arrives,  without  reference  to  the 
arrival  of  the  cargo.]  It  has  never  yet  been  held  that  the 
bill  of  lading  must  be  delivered  a  day  or  two  after  its  arri- 
val. \Parkey  B. — The  difficulty  arises  from  your  having 
made  the  bill  of  lading  deliverable  within  a  reasonable 
time.]     It  is  submitted  that  this  was  a  reasonable  time. 

Sir  F.  Pollock,  contra,  was  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B.— ^I  think  this  case  will  not  bear 

p  p  2 
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Etteh,  of  PUoi,  an  argument.   The  defendant  is  entitled  to  a  bill  of  lading 

by  the  terms  of  the  contract,  and  he  is  entitled  to  hare  it 
as  soon  after  its  arrival  as  the  party  who  has  it  can  conve- 
niently deliver  it  to  him.  Here  the  plaintiffs  made  an  ille- 
gal demand,  which  the  defendant  did  not  comply  witL 
The  jury  could  not  doubt  that  the  reasonable  time  was 
expired :  the  plaintiffs^  own  conduct  shews  that  they  could 
have  delivered  it,  and  ought  to  have  done  so,  in  the  twenty* 
four  hours  after  its  arrival;  and  if  they  did  not  choose  to 
do  so,  they  must  take  the  consequences. 

Parke,  B. — I  do  not  think  there  can  be  any  question 
about  the  meaning  of  this  contract :  the  meaning  is,  that 
the  goods  are  to  be  delivered  on  board  on  a  certain  date, 
and  a  bill  of  lading  is  to  be  sent  and  delivered  forthwith. 
It  is  very  important  that  the  defendant  should  have  posses- 
sion of  his  bill  of  lading,  it  being  the  symbol  of  the  pro- 
perty in  the  goods.  If  it  be  true  that  the  meaning  of  the 
contract  is,  that  the  bill  of  lading  is  to  be  sent  as  soon  as 
it  can,  in  this  case  it  is  clear  there  was  an  unreasonable 
delay,  from  the  24th  of  April  to  the  28th,  during  which 
time  the  plaintiffs  were  keeping  it  merely  to  compel  the 
defendant  to  pay  in  a  different  way  than  that  for  which  he 
contracted. 

OuRNEY,  B. — It  is  perfectly  clear  that  the  plaintiiEi 
were  blameable,  as  they  had  had  time  to  deliver  the  bill  of 
lading  sooner ;  but  they  seem  to  have  acted  as  they  did 
with  a  view  to  the  state  of  the  market.  When  it  did  nol 
suit  their  purpose  any  longer  to  impose  the  conditions  upon 
which  the  bill  of  lading  should  be  delivered,  they  withdrew 
those  conditions ;  but  the  defendant  had  then  repudiated 
the  contract. 

RoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 


^ 
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Bjeeh.  of  Pleas, 
•       1839. 


Hutchison  and  Another  v,  Bowkeb  and  Another. 


Assumpsit  for  the  non-delivery  of  barley. — Plea,  non  Assumpsit  for 

the  non<deli- 
assumpsit.  very  of  barley. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  ][[  ^^^^^H^^^ 
sittings  after  last  Trinity  Term,  it  appeared  that  the  action  ^*»«  defendants 

°  .      .  wrote  to  the 

T^as  brought  by  the  plaintiffs,  who  were  corn-merchants  plaintiffs  offer- 
and  factors  at  Kirkaldy,  in  Fifeshire,  to  recover  from  the  ^i^  quM»tity*o"f 
defendants,  who  were  corn -merchants  at  Lynn,  damae^es  **  Koo** "  *>a'i«y» 

'  J       '  ^        upon  certain 

for  the  non-performance  of  a  contract  to  supply  400  quar-  terms :  to  which 

-I       n  n       .        1  t^e  plaintiffs 

ters  of  barley.    To  prove  the  contract,  the  following  letters  answered,  after 

•  1  quoting  the  de- 

were  given  in  evidence :—  ?„dan"'.  letter, 

as  follows : — 
"Of  which  offer 

"  Ljmn,  21st  Nov.,  1838.       we  accept,  ex- 
"Messrs.  Rt.  Hutchison  &  Co.,  Kirkaldy.  giveus;fn« 

uentiemen,  weight."    The 

"  In  reply  to  your  favour  of  17th  inst.,  we  bee  to  defendants,  in 
oflfer  you  a  cargo  of  about  400  qrs.  of  good  barley ,  weigh-  that  their  lettei 
ing  52  lbs.  per  bl.,  at  34*.  per  qr.  on  board;  receiving  guch  eTprewion 
your  acceptance  in  course  of  post,  and  for  payment  by  ""^  barley, 
banker's  draft  on  London  at  two  months,  to  be  remitted  •hip  the  same. 

Evidence  was 

in  full  upon  receipt  of  invoice  and  bill  of  lading.     We  given  at  the 

hold  but  few  grey  peas,  although  we  have  no  doubt  could  1"^.^^  "'^d" 

procure  you,  say  about  50  qrs.  at  40^.  per  qr.,  having  your  *"^  **  ^'*«" 

instructions  accordingly.     Waiting  the  favour  of  your  re-  known  in  the 

.  trade ;  and  the 

ply,  we  remain  jury  found  that 

"  Your  most  obedient  Servants,  J^«'^^  ^^  *.f"* 

'  tinction  in  the 

"  A.  &  J.  BOWKER."         trade  between 

"good"  and 
"fine"  barley: 

To   this   letter  the   plaintiffs    returned   the  following  iaJ^^ughUwas 

answer:—  a  question  for 

the  jury  what 
was  the  mean- 
ing of  those  terms  in  a  mercantile  sense,  yet  that,  they  having  found  what  that  meaning  was, 
it  was  for  the  Court  to  determine  the  meaning  of  the  contract;  and  the  Court  held  that  there 
WM  not  a  sufficient  acceptance. 
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Bxeh.  4  Pka^  "  Kirkaldv,  24th  Nov.,  1838. 

1839  * 

s^^^^      "  Messrs.  A.  &  J.  Bowker,  Lynn. 

HuTCHitoM         « Gentlemen, 

BowKEB.  ^^  We  have  your  favour  of  21st  current,  offering 

400qrs.  good  harley,  52 lbs.  per  bl.,  at  84f.  per  qr.  f.  O.  b., 
payment  in  full  by  banker's  bill  at  two  months,  on  receipt 
of  bill  of  lading  and  invoice :  of  such  offer  we  accept^  ex- 
pecting you  will  give  us  fine  barley  and  full  u?eiffhi.  We 
yesterday  accepted  5  to  600  qrs.  from  Yarmouth,  53 lbs.  at 
33«.  6d.  You  may  ship  50  qrs.  dry  peas,  either  dun  « 
maple,  64  lbs.  at  4.0s,  per  qr.  f.  O.  b.  — Engage  a  vessel  for 
a  port  in  the  Frith  of  Forth  (not  Leith),  calling  here  for 
orders,  and  if  we  fix  a  port  we  will  advise ;  inform  us  of 
her  name,  and  that  of  the  captain,  before  sailing,  that  we 
mav  insure. 

"  We  remain.  Gentlemen, 

''  Your  most  obedient  Servants, 

"  RoBT.  Hutchison  &  Co.*' 

The  following  correspondence  afterwards  passed  between 
the  parties ; — 

"  Lynn,  27th  Nov.,  1838. 
"  Messrs.  Robt.  Hutchison  &  Co.,  Eirkaldy. 
"  Gentlemen, 

'^  We  arc  favoured  with  yours  of  24th,  in  answer 
to  ours  of  21  st  inst.,  in  which  you  say  you  expect  we  shall 
give  you  "  fine  barley.*'  Upon  reference  to  our  offer,  you 
will  find  no  such  expression;  as  such,  we  must  decline 
shipping  the  same,  and  remain, 
''  Gentlemen, 

"  Your  most  obedient  Servants, 

"A.  &  J.  BOWKEB." 

"  Kirkaldy,  30th  Nov.,  1838- 
"  Messrs.  A.  &  J.  Bowkeb,  Lynn. 
"  Gentlemen, 

"  We  are  favoured  with  yours  of  the  27th  current 


V 
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In  accepting  of  yonr  offer  of  400  qrs.  barley,  on  the  24th  Faek.  of  PUat, 
current,  we  detailed  word  for  word  of  your  offer  made  on  ^ 

2l8t  current,  and  then  added,  '  of  which  offer  we  accept;'  Hutchwom 
then  we  merely  remark,  that  we  expect  you  will  send  us  Bowkbiu 
fine  barley  and  full  weight.  We  have  sold  the  cargo  to  go 
to  Leven,  about  nine  miles  east  of  this ;  and  we  request 
you  will  immediately  charter  a  vessel  for  that  port,  at  the 
lowest  possible  freight,  and  advise  before  sailing,  that  we 
may  insure. 

"  We  remain, 

"  Your  most  obedient  Servants, 

"  RoBT.  Hutchison  &  Co.*' 

''  Lynn,  5th  Dec.,  1888. 
"  Messrs.  Robt.  Hutchison  &  Co.,  Kirkaldy. 
"  Grentlemen, 

"  In  reply  to  your  favour  of  30th  ultimo,  we  refer 
you  to  the  words  used  in  yours  of  the  24th,  in  answer  to 
ours  of  the  2l8t,  '  of  which  offer  we  accept,  expecting 
you  will  give  us  fine  barley  and  full  weight  /  and  now  we 
ask  you,  is  this  in  accordance  with  our  offer? 
"We  are.  Gentlemen, 

"  Your  most  obedient  Servants, 

"  A.  &  J.  BOWKEB.'^ 

Evidence  was  given  at  the  trial  to  shew  that  the  phrases 
"  good^'  barley  and  "  fine  ^'  barley  were  terms  well  known 
in  the  trade,  and  that  fine  barley  was  the  heavier.  The  jury 
at  first  found  a  verdict  for  the  plaintiffs  generally,  stating 
their  opinion  to  be,  that  ''  the  difference  was  in  weight, 
and  that  barley  would  be  fine  and  good  at  52  lbs.  per 
bushel.'^  The  learned  Judge  asked  them  to  reconsider 
their  verdict,  and  answer  this  question,  whether  there  was  a 
distinction  in  the  com  trade  between  "  good^'  and  "fine?^' 
and  they  then  found  that  there  was  a  difference  between 
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Exch.  of  PUas,  good  aud  fine,  but  that  the  parties  did  not  understand 

V  ^^'  V      each  other ;  and  they  returned  a  verdict  for  the  plaintiffs, 

Hutchison     damages  30/.     Cresswell  having  on  a  former  day  obtained 

BowuA.      a  rule  to  shew  cause  why  this  verdict  should  not  be  set 

aside^  and  a  nonsuit  entered^ 

Sir  F,  Pollock  {W,  H.  Watson  with  him)  now  shewed 
cause. — The  verdict  of  the  jury  is  conclusive.  They 
have  found  that  the  words  "  fine "  and  "  good "  were 
phrases  well  known  in  the  corn  trade ;  and  therefore  the 
letter  of  the  24th  of  November  was  a  distinct  acceptance 
of  the  defendants^  offer.  The  words  have  either  a  genettd 
or  a  technical  meaning.  It  was  found  that  the  word 
"  fine "  had  a  technical  meanings  and  the  obscurity  is 
removed  by  the  verdict.  The  jury  thought  that  on  this 
contract  there  could  be  no  misunderstanding  amongst 
merchants.  It  was  a  question  to  be  left  to  the  jury, 
what  was  the  meaning  of  the  word  "  fine  '^  in  the  con- 
tract. \_Parke,  B. — ^You  may  ask  the  jury  the  meaning 
of  the  word  ^^fine''  in  a  mercantile  sense^  but  you  can- 
not go  further.  The  Court  is  to  say  what  is  the  mean- 
ing of  the  contract,  and  whether  there  has  been  an 
acceptance  of  it.]  In  the  case  of  Dunkin  ^  Another 
V.  TVUfordy  which  was  tried  before  Lord  Ellenborough 
at  the  Guildhall  sittings  in  the  year  1814,  and  which 
is  not  reported,  a  question  arose  similar  to  the  pr^ 
sent.  That  was  assumpsit  for  the  non-delivery  of  wheat. 
The  first  letter  put  in  to  prove  the  contract  was  from  the 
defendant  to  the  plaintiffs,  dated  November  25,  1813,  in 
which  he  said,  "  I  will  now  ship  you  about  500  quarters 
good  new  sound  red  wheat,  59  lbs.  at  66*.  per  quarter.'*  To 
which,  on  the  27th  November,  they  answered  as  foUows:— 
"  Your  favour,  offering  us  a  cargo  of  wheat  at  66*.,  is  at 
hand.  Your  price  exceeds  what  we  are  buying  at  home, 
which  of  course  prevents  our  accepting  it;  but  as  we  are 
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inclined  to  do  business  with  you,  we  hereby  offer  you  56*.  ^«cA.  ©/  Pleas, 

,  1839 

per  quarter  for  500  quarters  of  your  best  wheat,  to  weigh  ^ 

not  less  than  60  lbs.  per  bushel."  To  which  the  defendant  Hutchison 
replied,  on  the  30th  of  November,  ^'  I  will  accept  your  Bowkbr. 
offer  of  56*.  per  quarter  for  about  500  tons  good  new  sound 
red  wheat,  50  quarters  under  or  over,  as  a  vessel  can  be . 
had,  60  lbs.  per  bushel,  overweight  paid  for,  underweight 
made  up,  and  not  to  weigh  less  than  59  lbs.  per  bushel.'^ 
The  language  of  those  letters  very  much  resembles  the 
present;  but  there  does  not  appear  to  have  been  any 
evidence  that  there  was  a  difference  in  meaning  be- 
tween "best"  and  "good."  Marry att,  for  the  defend- 
ant, objected  that  there  was  no  complete  contract ;  but, 
according  to  the  note  of  Mr.  Taddy  on  his  brief.  Lord 
EUenborough  left  it  thus  to  the  jury : — '^  The  defendant  is 
himself  the  best  judge;  he  has  put  his  own  construc- 
tion upon  the  contract.  As  to  the  question  whether  the 
letter  of  the  30th  of  November  is  an  acceptance  of  the  offer 
made  on  the  27th,  you  must  take  into  consideration  all 
the  correspondence  from  beginning  to  end.  The  first  let- 
ter was  on  the  25th  of  November,  concerning  '  good  new 
sound  red  wheat  •/  that  was  a  mere  offer.  The  term  best 
wheat  does  not  seem  to  introduce  a  new  quality.  The 
question  is,  whether  the  letter  of  the  30th  is  not  an  accept- 
ance of  the  offer  of  the  27th ;  there  is  in  the  letter  of  the 
80th  the  new  introduction  of  '  overweight  to  be  paid  for, 
underweight  to  be  made  up,  &c. ;'  but  it  is  for  you  to 
say  whether  it  was  a  new  proposal."  pLiord  Abinger,  C.  B. 
— If  there  is  evidence  as  to  the  meaning  of  a  particular 
word  in  a  contract,  and  the  jury  have  found  its  particular 
meaning,  is  the  Court  to  be  deprived  of  the  power  of  put- 
ting a  construction  on  the  contract?]  Though  the  jury 
found  that  the  word  "  fine"  had  a  particular  meaning  in  the 
trade,  they  have  also  found  that  it  was  not  applied  in  that 
particular  sense.     It  is  admitted  that  when  the  words  of  a 
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Exch.  of  Pleat,  contract  are  clear  and  unambiguous^  it  is  for  the  Court  to 

1839 

*   ^     put  a  construction  upon  it;  but  where  the  words  are  either 
Hutchison     unintelligible,  or  have  both  a  popular  and  a  technical  mean- 

Vm 

BowKER«  ing,  it  is  for  the  jury  to  say  whether  the  words  were  used 
in  their  technical  or  ordinary  sense.  But,  secondly,  if  it  is 
for  the  Court  to  put  a  construction  on  this  contract,  there 
is  no  ambiguity  here.  The  plaintiffs  mean  to  say  that  the 
article  will  be  fine  of  the  sort  described;  the  words  are — 
"expecting  you  will  give  us  fine  barley  and  full  weight;^ 
which  means,  we  expect  you  will  send  us  good  barley, 
which  shall  be  fine  and  of  fidl  weight.  In  reading  this 
contract,  it  cannot  be  said  that  a  distinction  was  intendet^ 
between  good  and  fine.  The  letter  does  not  mean  to  say 
fine  barley,  in  a  mercantile  sense,  as  contradistingiushcK/ 
from  good  barley. 

Cresswell  and  Greenwood,  contril,  were  stopped  by  the 
Court. 

Lord  Abinoer,  C.  B. — It  appears  to  me  that  the  ques- 
tion as  to  the  interpretation  of  this  contract  is  a  question 
entirely  for  the  Court,  and  not  for  the  jury.  That  they 
should  ever  be  the  judges  on  such  a  matter  was  founded  on 
this,  that  there  might  be  technical  words  used  in  a  contract, 
which  the  jury  might  understand,  and  the  Court  might 
not ;  but  it  would  be  contrary  to  all  practice  to  say,  after 
the  terms  are  explained  to  the  satisfaction  of  the  Conrt, 
that  the  jury  are  to  have  the  interpretation  of  the  contract, 
and  not  the  Court.  In  this  case,  if  there  had  been  no  e?i« 
dence  at  all  of  the  distinction  between  good  and  fine,  1 
should  have  done  precisely  as  Lord  Ellenborough  did  in  the 
case  cited.  I  should  have  said,  "  There  is  a  distinction 
between  the  words  good  and  fine,  which  you,  gentlemen 
of  the  jury,  may  understand ;  and  if  you  think  so  and  to, 
then  there  is  a  contract  between  the  parties.'^   But  thoogh 
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the  jury  have  found  that  the  parties  did  not  mean  so,  ^c^-  «/  P^^ 
they  have  found  that  the  terms  were  quite  distinct, —  - 

that  ffood  barley  meant  one  thing,  and  fine  another.  That  Hutchisom 
being  once  found,  is  it  to  be  said  good  is  fine,  and  fine  Bowkbb. 
good,  according  to  their  pleasure  ?  It  would  be  very  incon- 
venient if  such  a  question  were  allowed  to  be  left  to  the 
jury.  In  this  case,  if  they  had  said  they  were  satisfied 
that  there  was  no  difference  in  the  words,  I  should  then 
have  directed  them  to  find  for  the  plaintiffs;  but  they  told 
me  they  were  of  opinion  that  there  was  a  difference  in  the 
words,  but  they  did  not  think  the  contract  should  be  in- 
terpreted with  reference  to  that  distinction,  as  the  parties 
did  not  understand  each  other.  I  think  that  they  had  no 
right  to  assume  that. 

Then,  as  to  the  interpretation  of  the  contract,  I  do  not 
mean  to  say  what  the  real  meaning  was,  but  I  am  quite 
satisfied  that  had  the  action  been  the  other  way,  and  these 
defendants  had  been  plaintiffs  and  the  plaintiffs  defend- 
ants, the  plaintiffs  would  not  have  been  slow  to  urge  that 
they  never  meant  to  be  bound  but  for  fine  barley,  and 
they  might  have  said,  "This  good  barley  must  be  fine, 
and  take  notice,  we  understand  you  to  mean,  by  good 
barley,  what  we  understand  to  be  fine  barley .'*  The 
meaning,  therefore,  being  left;  ambiguous,  I  am  of  opinion 
that  this  rule  ought  to  be  made  absolute. 

Parke,  B. — I  am  of  the  same  opinion.  It  was  for  the 
plaintiffs  to  make  out  in  this  action  that  there  was  a  con- 
tract between  them  and  the  defendants,  both  agreeing  in  the 
same  subject-matter  of  contract;  they  were  to  make  out 
that  they  assented  to  the  proposal  of  the  defendants,  and 
that  they  were  bound  by  it  as  well  as  the  defendants.  A 
letter  is  produced,  which  on  the  face  of  it  is  somewhat  am- 
biguous, but  further  ambiguity  is  introduced  into  the  case 
by  the  parol  evidence,  which  is  admitted  for  the  purpose 
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Esth.  «/  FkM»^  of  sbewing  there  are  two  deacripdons  of  bnieT  in  tlie 

^ -    market, — one  fine,  snd  one  good.    The  law  I  take  to  be 

HiTCBisos     this,— that  it  is  the  dntr  of  the  Comt  to  constzne  all  wzit- 
ten  instroments;  if  there  are  pecniiar  expresskns  med 
in  it,  which  ha¥e,  in  particular  places  or  trades;,  a  knova 
meaning  attached  to  them,   it  is  Ux  the  jozy  to  mf 
what  the  meaning  of  these  expressions  was,  but  for  the 
Coort  to  decide  what  the  meaning  of  the  oontracc  wm. 
It  was  right,  therefore,  to  leave  it  to  the  jniy  to  nj 
whether  there  was  a  pecniiar  meaning  attached  to  the 
word  ** fine^*'  in  the  com  market;  and  the  jnry  hanng 
found  what  it  was,  the  question,  whether  there  was  a  com- 
plete acceptance  by  the  written  documents,  is  a  qnesdoa 
for  the  Judge.     The  finding  of  the  jury  leares  this  letter 
ambiguous  in  its  terms.     The  burthen  of  proof  that  the 
contract  was  complete  lay  upon  the  plaintiffs;  it  aeemi 
to  me  that  they  hare  not  discharged  that  burthen,  snd 
therefore  ought  to  be  nonsuited. 


GuBNEY,  B.,  and  Rolfe,  B.,  concurred. 


Rule  absolute  for  entering  a  nonsuit. 


AcKROYD  r.  Bead. 


a  plain-    X  HIS  waa  an  action  of  assumpsit  by  landlord  against 
tenant,  for  the  non-repair  of  certain  premises  occupied  by 


calling  upon  the  plaintiff  to  shew  cause  why,  upon  pay- 


Wliere 

t\W  rcfuaet  to 

•cccpc  a  lum 

tendered  at  the  ^he  lattcT.     The  defendant,  on  the  23rd  of  February,  after 

eoromencement 

of  a  tuit,  but      the  declaration  had  been  delivered^  took  out  a  sunmions, 

afterward! 
teket  the  tum 

imt  of  Court 
when  paid  in 

under  a  plea,  he  it  primA  facie  liable  to  pay  the  costs  incurred  from  the  time  the  money  was  ten- 
dered ;  but  this  is  open  to  explanation  :  and  where,  in  an  action  of  assumpsit  by  landlord  against 
tenant  to  recover  unliquidated  damages  for  (he  non-repair  of  the  premises,  it  waa  shewn  that  at  the 
time  Che  money  was  tendered  (he  plaintiff  was  not  aware  of  the  amount  of  damage  sustained, 
nor  was  acquainted  wiih  it  unt.l  after  pica  pleaded,  when,  finding  the  difference  between  the 
sum  tendered  and  the  amount  at  which  the  injury  was  valued  so  trifling  as  not  to  be  worth 
proceeding  for,  he  took  the  money  out  of  Court ;  it  was  held  that  these  circumstances  were  vai* 
SdtPt  to  rtbut  the  inference  that  the  sum  tendered  was  refused  for  the  purpose  of  making  costs. 
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ment  of  the  sum  of  10/.  into  Court,  with  costs,  all  further  ^ch.  of  Pieat, 

1839 
proceedings  should  not  be  stayed.  This  the  plaintiflF's  at- 
torney refused  to  accede  to,  and  indorsed  the  summons  ac- 
cordingly. The  parties  in  consequence  did  not  go  before 
a  Judge ;  but  the  defendant  paid  the  money  into  Court 
imder  the  usual  plea.  On  the  17th  of  April,  the  plaintiflF 
took  the  money  out  of  Court,  and  served  an  appointment 
for  taxation.  The  Master,  on  taxation,  having  allowed  the 
plaintiff  his  full  costs.  Hoggins  obtained  a  rule  to  shew 
cause  why  the  Master  should  not  review  his  taxation, 
and  disallow  the  costs  incurred  since  the  refusal  by  the 
plaintiff  ^s  attorney  to  take  the  amount  tendered,  and  allow 
the  same  in  the  defendant's  favour. 

Cresswell  shewed  cause  upon  the  affidavit  of  the  plain- 
tiff's attorney,  which  stated  that  he  was  only  the  London 
agent,  and  not  the  attorney  in  the  cause ;  that  the  pro- 
perty in  respect  of  which  the  action  was  brought,  waa 
situated  in  Yorkshire,  and  that  his  reason  for  refusing  to 
take  the  sum  tendered  on  the  23rd  of  February  was,  that 
he  was  not  at  that  time  aware  of  the  amount  of  damage 
sustained  by  the  plaintiff;  but  that,  having  obtained  a 
surveyor's  report  after  the  plea  had  been  pleaded,  and 
finding  the  damage  amounted  to  25/.  only,  he  thought  it 
more  advisable  to  take  the  sum  tendered. — He  contended 
that,  under  the  circumstances,  the  plaintiff's  attorney  was 
justified  in  refusing  to  accept  the  sum  tendered,  as  this 
was  an  action  for  unliquidated  damages,  and  the  amount  of 
damage  had  not  then  been  ascertained. 

Hoggins,  in  support  of  the  rule. — This  case  falls  within 
the  principle  of  the  decision  in  James  v.  Raggett  (a).  There 
an  action  was  brought  for  two  separate  sums  of  money, 
one  of  which  the  defendant  offered  to  pay,  with  all  costs 

(a)  2  B.  &  Aid.  776 ;  1  Chit  R.  441. 
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Ejtek.  tf  PUtu,  to  that  time.    The  plaintiff's  attorney  refused  to  stay  the 

1839 

'   ^    proceedings  on  those  terms,  and  the  defendant  paid  that 

AcKftofD  sum  into  Court ;  and  the  plaintiff's  attomej,  finding  that 
Rbao.  he  could  not  support  the  action  for  the  other  part  of  hit 
demand,  took  the  money  out  of  Court,  and  discontinued 
the  action.  The  Court  allowed  the  defendant  his  costs 
firom  the  date  of  his  offer  to  pay  the  sum  paid  into  Court, 
and  directed  that  the  same  should  be  set  off  against  the 
plaintiff's  costs  previously  incurred.  Here  the  attorney  who 
refused  the  tender  ought  to  have  communicated  to  the 
defendant  at  the  time  his  reason  for  so  doing,  and  asked 
for  time  to  consider  and  inquire  as  to  the  amount  of  da- 
mage sustained.  Besides,  it  is  the  duty  of  a  plaintiff  to 
ascertain  the  amount  of  damage  before  he  commences  the 
action. 

Lord  Abinoeb,  C.  B. — I  am  of  opinion  that  this  mk 
ought  to  be  discharged.  The  attorney  has  accounted  for 
his  refusal  to  take  the  defendant's  offer,  by  shewing  thai 
he  did  not  know  the  amount  of  damage  at  that  time^  and 
refused  to  take  it  on  that  ground. 

Parke,  B. — The  foundation  of  the  rule  laid  down  in 
James  v.  Raggett  is  this, — ^that  wherever  a  plaintiff  refuses 
a  sum  of  money,  tendered  through  the  medium  of  a  sum- 
mons, in  satisfaction  of  the  debt  for  which  the  action  is 
brought,  and  afterwards  takes  out  of  Court  the  same  sum, 
when  paid  in  under  a  plea,  that  prim&  facie  shews  that  it  was 
refused  vexatiously,  and  for  the  purpose  of  making  costs; 
and  then  it  is  reasonable  that  the  plaintiff  should  pay  the 
costs  incurred  since  the  time  of  his  refusal.  But  that  is  open 
to  explanation :  and  in  the  present  case,  which  is  an  action 
brought  to  recover  not  a  debt,  but  unliquidated  damages, 
the  plaintiff  has  shewn,  as  a  reason  for  his  refusal,  that  at 
that  time  the  precise  amount  of  injury  done  had  not  been 
ascertained,  and  was  not  so  until  after  the  defendant  had 
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pleaded^  and  that  he  then  found  the  difference  between  the  Exch.  of  pteat, 
two  sums  so  inconsiderable  as  not  to  be  worth  proceed- 
ing for.     The  primd  facie  case  is  therefore  answered. 

Rule  discharged. 


In  re  Lord  Cardross. 

X  HIS  was  a  rule  calling  on  Messrs.  Hodgson  and  Burton^  An  application 
the  attomies  of  the  late  Lord  Cardross,  to  shew  cause  why  the  delivery *of 
they  should  not  deliver  to  his  administrators  their  bill  of  biUo"^u^  *  - 
costs  in  all  matters  in  which  they  had  been  concerned  for  ^in»ng  taxable 
him,  and  why  they  should  not  give  credit  for  all  sums  of  madc'to  a  court 
money  received  on  his  account,  and  on  payment  of  the  of  the  busineu 
balance  found  to  be  due  deliver  up  a  certain  policy  of  in-  '^"J^^on^- 
surance  effected  on  the  life  of  Lord  Cardross.    It  appeared  »ttorncy,  for 
from  the  affidavits,  that  Messrs.  Hodgson  and  Burton  had  securing  pay- 
acted  as  solicitors  for  Lord  Cardross  during  the  year  1831  j"*"^  ^^^^  ^*' 
and  the  three  followinff  years.     He  had  riven  them  on  ac-  Hi"  ^"*  • 

°  "^  °  chcnt,  effected 

count  certain  bills,  drawn  upon  a  third  party,  some  of  which  a  policy  of  in- 
only  were  paid;  and  there  remained  due  to  them,  at  the  Ufe  of  the  client, 
time  of  the  death  of  Lord  Cardross,  a  balance  of  between  J"eintumf  t^^* 
200/.  and  800/.     Messrs.  H.  and  B.,  as  security  for  their  >»»">>  »nd  on 

1  «•  ^^*  client's 

claim,  and  with  the  consent  of  Lord  Cardross,  effected  a  death  received 

I*  A.  t  *     ft»      J.J  •  1*1     '"C  amount  of 

policy  of  insurance  on  his  life,  the  premiums  on  which  the  policy:  the 
were  paid  by  them,  but  charged  to  Lord  Cardross.     On  ^^nterfcr""^ 
the  death  of  Lord  Cardross,  in  1836,  Messrs.  H.  and  B.  summarily  to 
received  the  amount  of  the  policy.     None  of  the  business  attorney  to  ac- 
was  done  in  this  Court,  but  there  were  claims  for  business  adminiTtlator  of 
done  in  the  Palace  Court,  in  suits  removed  to  the  Queen's  ^*>«  c***"^  and 

deliver    up   tha 

Bench.  policy. 

Erie  shewed  cause.— The  affidavit  on  which  this  rule  was 
obtained  is  bad,  not  being  intitled  in  any  cause.  A  party 
has  no  right  to  come  to  the  Court  without  intitling  his 
affidavit  in  some  cause.  2ndly,  if  there  be  any  taxable 
items  in  this  bill,  the  application  should  be  made  to  the 
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Ezeh.  of  Pleas,  Court  in  which  the  business  was  done.     None  of  the  bnsi- 

1839 

V     ^  '^  ness  having  been  done  in  this  Court,  it  has  no  jurisdiction 

In  re  to  Order  the  delivery  of  a  bill. 

Lord  ^ 


Caroross. 


Kelly,  in  support  of  the  rule. — It  is  no  answer  to  say 
that  the  business  was  done  in  another  Court.  These  per- 
sons are  attornies  of  this  Court,  which  has  therefore  jariB- 
diction  over  them  as  its  own  officers,  and  will  compel  them 
to  do  that  which  they  ought  to  do.  They  have  received 
the  money  on  this  policy  of  insurance,  and  are  compel- 
lable to  account  for  the  balance  after  satisfying  their  claim* 
[Parke,  B. — No  doubt  they  are,  in  an  action  for  money  had 
and  received :  but  this  application  must  be  made  to  some 
Court  in  which  some  of  the  business  was  done.]  K  the 
Court  has  power  to  interfere  summarily,  it  ought  to  do  so, 
and  spare  the  personal  representatives  of  Lord  Cardross  the 
expense  and  trouble  of  an  action.  In  re  Aitkin  {a)  is  an 
authority  to  shew  that  the  Court  may  interfere.  There 
Abbott,  C.  J.,  says,  "  The  question  in  this  case  is,  whether 
this  Court  will  compel  an  attorney  to  do  that  which  in  jus- 
tice he  ought  to  do  ?  Now  the  rule  by  which  the  Court 
are  to  be  governed,  in  exercising  this  simimary  jurisdiction 
over  its  officers,  seems  to  me  to  be  this :  where  an  attorney 
is  employed  in  a  matter  wholly  unconnected  «with  his  pro- 
fessional character,  the  Court  will  not  interfere  in  a  sum- 
mary way  to  compel  him  to  execute  faithfully  the  trust 
reposed  in  him;  but  when  the  employment  is  so  con- 
nected with  his  professional  character  as  to  afford  a  pre- 
sumption that  his  character  formed  the  ground  of  his 
employment  by  the  client,  there  the  Court  will  exercise 
this  jurisdiction :  and  the  case  where  the  Court  compelled 
the  attorney  to  deliver  over  deeds  placed  in  his  hands  for 
the  purpose  of  making  a  conveyance,  proceeds  upon  this 
ground;  for  inasmuch  as  a  conveyance  requires  knowledge 

(a)  4  B.  &  Aid.  47. 
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of  law,  the  trust  is  reposed  by  the  client  in  the  party  in  Exeh.  of  PUat, 
respect  of  his  being  an  attorney."     In  this  case  no  part  of  ^ 

the  business  was  done  in  the  Court  of  Queen^s  Bench,  still         '"  "■« 

Lord 

that  Court  compelled  the  deUvery  of  a  bill  of  costs.  Cardeobs. 

Parke,  B. — ^This  rule  must  be  discharged.  With  re- 
spect to  calling  on  an  attorney  to  deliver  his  bill  for 
the  purpose  of  taxation,  the  Courts  have  jurisdiction  for 
that  purpose  only  when  an  action  has  been  brought  on  the 
bill,  or,  under  the  stat.  2  Geo.  2,  c.  23,  s.  23,  when  the 
greater  part  of  the  business  was  done  in  the  Court  to 
which  the  application  is  made.  The  Courts  have,  by  con- 
struction, limited  the  qualification  imposed  by  the  statute, 
and  now  hold,  that  if  any  part  of  the  business  were  done 
in  the  Court  to  which  the  client  applies,  it  will  suffice.  But 
it  is  imperatively  requisite  that  some  portion  of  it  be  done 
there,  and  the  affidavit  upon  which  such  application  is 
founded  must  be  entitled  in  the  Court.  Now,  here  there 
is  no  business  done  in  this  Court.  The  next  question  is, 
have  we  the  power  to  grant  this  application,  by  virtue  of 
the  general  jurisdiction  of  the  Courts  over  their  officers? 
The  rule  is  that  laid  down  In  re  Aitkin,  that  where  an  at- 
torney is  employed  in  preparing  deeds  or  conveyances,  or 
any  other  business  properly  belonging  to  the  profession  of 
the  law,  the  obligation  to  discharge  which  faithfully  arises 
out  of  the  duty  imposed  on  him  in  that  character,  and  he 
receives  money  in  that  capacity,  he  must  account  with  his 
principal  for  it.  The  only  foundation  of  a  claim  in  the 
present  case  is,  that  there  is  a  policy  of  insurance  remain- 
ing in  the  hands  of  these  attomies.  But  when  called  on 
to  account,  they  deny  that  Lord  Cardross  or  his  admi- 
nistrators have  any  interest  in  it,  as  it  was  originally  given 
to  them  for  their  own  protection  and  benefit,  although 
they  afterwards  attempted  to  charge  Lord  Cardross  with 
the  j)remium.  But,  suppose  it  even  did  belong  to  Lord 
Cardross,  are  the  parties  to  be  called  on  to  give  an  account, 

VOL.  V.  Q  Q  M.  W. 
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Exeh.  of  Pieas,  merely  because  he  gives  a  security?  Such  a  position  would 

-     go  far  beyond  the  case  of  In  re  Aitkin.     On  the  contraiYi 

In  re         there  is  a  case  of  Ex  parte  Sckwalbanker  (a),  where  Paite- 

Lord  ■*  ^   ' 

Cardross.  son,  J,y  refused  to  call  upon  an  attorney  to  account  with  i 
party  for  whom  he  had  discounted  bills,  and  refused  to  give 
an  account  of  the  balance. 

The  rest  of  the  Coiurt  concurred. 

Rule  discharged  with  costs. 

(a)  1  Dowl.  p.  C.  182. 


Ward  v.  Thomas  Byrne  and  Hannah  Byrne. 
The  defendant    JJeBT  on  bond. — The  defendants  pleaded,  setting  out 

gave  a  bond  to 

the  plaintiff,  (a  the  bond  and  condition  on  oyer.  The  condition  recited, 
in  London)"  by  "  ^^^*  *^®  plaintiff,  at  the  request  of  the  defendants,  had 
^**-?'  *.u*'.       received  and  taken  the  defendant,  Thomas  Byrne,  into  hii 

reciting  that  '  j         j 

the  plaintiff,  at    service,  and  did  intend  to  keep  and  employ  him,  the  said 

the  request  of      ^_,  t»  •        i  •  i»  ^,  i 

the  defendant,  Ihomas  Bymc,  lu  the  capacity  of  a  town-traveller  aad 
and  taken^the  Collecting  clerk,  or  otherwise,  as  the  said  William  Ward 
defendant  into    should  think  fit  /'  and  it  contained  the  following,  amongst 

his  service  in  ,  .  .  . 

the  capacity  of  Other  stipulations : — '*  And  also,  if  the  said  Thomas  Byrne 
and  collecting-  shall  not,  at  any  time  within  two  years  after  \^aving  the  ser- 
cierk,  it  was       yj^g  ^f  ^j^^  g^j  i^y  Ward,  his  cxccutors  or  administraton^ 

conditioned  '  ' 

(inter  alia)  that  either  by  himself  separately,  or  in  conjunction  with  or 

the  defendant 

should  not,  through  the  medium  of  any  person  or  persons  whomsoever, 
years  after'ieav-  solicit  or  Sell  to  any  customer  or  customers  of  him  the  said 
ing  the  plain.     W.Ward,  with  whom  the  said  W.Ward  hath  at  any  time  done 

tiff  s  service,  '  ^ 

solicit  or  sell  to    busincss,  for  the  sale  of  any  goods,  wares,  or  merchandize,  or 

any  customers 

of  the  plaintiff;  Otherwise,  or  influence  or  apply  to,  or  in  any  way  interfere 
noifoiiiw&r  be    with,  or  allow  his  name  to  be  used  in  order  to  influence, 

employed  in  the 

business  of  a  coal  merchant  for  nine  months  after  he  s>hould  have  left  the  employment  of  the 
plaintiff;  and  that  he  should  not  leave  his  employment  without  giving  a  month's  notice  z—HeH 
(Lord  Abinger^  C.  B.,  dissentiente),  that  this  condition  prevented  the  defendant  from  setting  op 
in  business  as  a  coal  merchant  on  his  ov^n  account,  or  being  employed  in  that  busine» by 
another  person  for  the  time  limited. 

Heldf  also,  on  motion  in  arrc&t  of  judgment,  that  the  bond  was  toid,  on  the  ground  that  this 
was  a  restraint  of  trade  unlimited  in  point  of  space. 
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or  to  cause  application  to  be  made  to,  any  customer  or  cus-  Bxch,  of  PUas, 

tomers  aforesaid,  or  endeavour  to  influence,  either  by  him-  '   ^ 

self  separately,  or  in   conjunction  with  or  through   the        Ward 

medium  of  any  person  or  persons  whomsoever,  or  in  any       Byrne. 

way  interfere  with,  any  customer  or  customers  aforesaid 

for  any  purpose  whatever;  and  also  if  the  said  Thomas 

Byrne  shall  not  follow  or  be  employed  in  the  said  business  of 

a  coal  merchant,  either  directly  or  indirectly,  for  the  space  of 

nine  months  after  he  the  said  Uiomas  Byrne  shall  have  left 

the  employment  of  the  said  W.  Ward ;  and  also  if  the  said 

Thomas  Byrne  shall  not  leave  the  employment  of  the  said 

W.  Ward,  his  executors  or  administrators,  without  giving 

him  or  them  one  month^s  notice  of  his  intention  so  to  do,'' 

&c.  &c.     The  plea  then  averred  performance  generally  of 

the  above  conditions. 

The  replication  assigned  breaches  of  all  the  conditions 
in  the  bond ;  but  as  all  the  issues,  except  the  last,  were 
found  for  the  defendants,  it  is  not  material  to  state  them. 

As  to  the  last  part  of  the  condition,  the  plaintiff^  as- 
signed the  following  breach: — That  the  said  Thomas  Byrne, 
within  the  space  of  nine  months  after  he  left  the  employ- 
ment of  the  said  plaintiff  as  aforesaid,  to  wit,  on  &c.,  and 
on  divers  other  davs  and  times  afterwards,  and  before  the 
commencement  of  this  suit,  did  follow  and  was  employed 
in  the  said  business  of  a  coal  merchant,  directly  and  in- 
directly, contrary  to  the  said  condition,  &c. 

The  rejoinder  traversed  the  allegations  in  the  replica- 
tion, whereupon  issue  was  joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  it  was  proved  that  after 
Byrne  had  left  the  employment  of  the  plaintiff,  in  August, 
1838,  he  went  into  the  service  of  the  Protector  Coal  Com- 
pany, in  the  situation  of  clerk.  The  Lord  Chief  Baron, 
being  of  opinion  that  the  condition  did  not  apply  to  the 
defendant's  being  employed  in  the  situation  of  a  clerk, 
but  only  to  his  being  employed  in  the  business  of  a  coal 

QQ2 
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Exck,  of  PUas,  merchant  on  his  own  account,  nonsuited  the  plaintiff,  but 

1839 

'   ^     gave  him  liberty  to  move  to  set  that  nonsuit  aaide,  and 

vitard        enter  a  verdict  with  nominal  damages.    Miller,  in  Easter 
Btrne.       Term  last,  obtained  a  rule  accordingly. 

Kelly  and  Addison  shewed  cause  in  Trinity  Term. — 
The  learned  Judge  was  right  in  the  opinion  he  expi^ssed 
at  the  trial ;  for  the  condition  does  not  mean  that  Thomas 
Byrne  shall  not  be  employed  as  a  clerk,  but  only  that  he 
shall  not  carry  on  the  business  of  a  coal  merchant  on  hia 
own  account,  so  as  to  interfere  with  the  business  of  the 
plaintiff.  In  the  former  part  of  the  condition,  where  the 
situation  of  clerk  is  mentioned,  the  word  "  derk ''  is  used; 
and  if  it  had  been  intended  that  the  party  should  not 
accept  the  situation  of  clerk  or  town-traveller  to  any  other 
person,  it  would  have  been  very  easy  to  have  used  those 
words  again.  The  condition  cannot  be  taken  to  import 
that  which  would  deprive  the  party  of  the  means  of  gettmg 
his  livelihood,  and  would  at  the  same  time  be  totally  un- 
necessary for  the  protection  of  the  plaintiff.  The  Court 
must  put  such  a  construction  on  the  instrument,  if  possible, 
as  will  render  it  legal,  ut  res  magis  valeat  quam  pereat; 
but  if  the  construction  contended  for  on  the  other  side 
be  put  upon  it,  the  condition  will  be  illegal,  as  being 
in  restraint  of  trade:  Hitchcock  y.  Coker  (a).  There  Tin- 
daly  C.  J.,  in  delivering  the  judgment  of  the  Court  on  i 
writ  of  error  in  the  Exchequer  Chamber,  says :  "  We 
agree  in  the  general  principle  adopted  by  the  Court 
,  below,  that  where  the  restraint  of  a  party  from  carrying 

on  a  trade  is  larger  and  wider  than  the  protection  of  the 
party,  with  whom  the  contract  is  made,  can  possibly  r5- 
quire,  such  restraint  must  be  considered  as  unreasonable 
in  law,  and  the  contract  which  would  enforce  it  must  be 
therefore  void/'  That  is  precisely  applicable  to  the  present 
case.     Besides,  the  words,  *^  if  the  said  T.  Byrne  shall  not 

(a)  6  Ad.  &  £11.  438,  1446  ;  Nev.  &  P.  796,  804. 
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follow  or  be  employed  in  the  said  business  of  a  coal  mer-  ^*cA.  of  Phat, 

1839. 
chanty  either/directly  or  indirectly/'  have  an  obvious  mean-      --,  ^  '- 

ing,  as  applied  to  a  man  carrying  on  trade^  either  in  his        Ward 

own  name^  or  under  the  name  of  anotheir  person ;  but  they       btknb. 

could  not  be  properly  applicable  to  his  doing  so  as  a  clerk. 


Erie  and  Miller,  contra. — For  the  purpose  of  construing 
this  condition,  the  Court  are  to  look  to  the  intention  and 
circumstances  of  the  parties.  The  meaning  of  the  clause 
is  this : — The  plaintiff  says,  '^  as  you,  the  defendant,  have 
acquired  a  knowledge  of  my  trade,  you  shall  not  be  em- 
ployed in  the  business  of  a  coal  merchant,  so  as  to  make 
that  knowledge  available  to  any  other  person  but  me,  for 
the  space  of  nine  months  after  leaving  my  employment.'^ 
In  that  there  is  nothing  either  unreasonable  or  oppressive. 
If  it  had  been  meant  to  restrain  the  defendant  only  from 
being  employed  as  a  coal  merchant,  nothing  could  have 
been  easier  for  the  parties  than  to  have  adopted  those  words. 

Lord  Abinger,  C.  B. — I  have  not  been  able  to  change 
the  opinion  which  I  formed  at  Nisi  Prius.  The  question 
is,  how  we  are  to  construe  the  words  '^  follow  or  be  em- 
ployed in  the  said  business  of  a  coal  merchant?''  Now 
in  order  to  support  this  rule,  and  to  find  the  verdict  on 
that  issue  for  the  plaintiff,  his  counsel  construe  these 
words  as  if  they  were — "  follow  the  said  business  of  a  coal 
merchant,  or  be  employed  by  any  person  who  follows  the 
business  of  a  coal  merchant ;"  that  is  to  say,  they  introduce 
other  words  in  order  to  force  the  construction  against  the 
natural  import  of  the  clause,  and  for  the  purpose  of  limit- 
ing and  restraining  the  defendant's  means  of  gaining  his 
livelihood.  It  appears  to  me  that  the  language  of  the  con- 
dition ought  to  be  construed  strictly,  and  that  we  ought  ^ 
Hot  to  introduce  any  words  in  order  to  carry  it  further.  It 
is  said,  on  the  other  hand,  that  the  words  ^'follow"  and 
"  be  employed"  mu$t  be  d6nstrued  in  a  different  sense,  be- 
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sound  obsenration,  we  may  refer  to  the  language  ot  the  in- 
strument in  other  parts  of  it.  It  begins  bv  stating, ''  whereai 
the  above-named  William  Ward,  at  the  request  of  the  abore 
bounden  Thomas  Brme  and  Hannah  Bvme,  hath  receiTed 
and  taken  the  above  bounden  Thomas  Bvme  into  his  ser- 
vice :'' — Is  received  different  from  taken,  or  are  the  words 
used  synonymously  ? — "  and  doth  intend  to  keep  and  em- 
ploy him,  the  said  Thomas  Byrne,  in  the  capacity  of  a  town- 
traveller  and  collecting  clerk  or  otherwise,  as  he  the  sud 
William  Ward  shall  think  fit.'*  Is  the  word  "  employ* 
there  used  in  a  different  sense  from  ''keep  ?^'  It  appears 
to  me  that  they  are  synom-mous.  And  again,  ''  so  long  as 
he  the  said  Thomas  Byrne  shall  continue  and  be  employed 
in  the  service  of  the  said  William  Ward ;" — are  the  words 
"  continue '^  and  "be  employed  in*'  used  necessarily?  I 
have  taken  these  three  instances,  and  there  are  some  others 
that  occur  of  the  same  sort;  and  if  they  are  in  a  sense  unne- 
cessary, and  purely  synonymous,  why  are  we  to  suppose  the 
framer  of  this  instrument  used  the  word  "  employed'*  in 
the  latter  part  of  the  instrument  in  a  more  comprehensive 
sense  than  he  did  in  the  former?  [His  Lordship  here  read 
the  clause  in  question.]  It  is  contended  that  the  word 
"  employ*^  must  be  construed  in  a  different  sense  to  the 
word  "  follow,*'  because  they  are  found  in  the  same  sen- 
tence ;  but  that  is  an  argument  I  cannot  accede  to. 

Parke,  B. — ^When  this  case  was  first  before  the  Court, 
I  was  strongly  inclined  to  think  that  the  view  taken  by  my 
Lord  Chief  Baron  was  right,  but  on  hearing  the  argument 
my  mind  has  come  to  a  different  conclusion.  A  great  deal 
of  difficulty  as  to  the  construction  certainly  arises  on  the 
use  of  the  words  ''follow"  and  "be  employed;*'  butlookii^ 
at  the  concluding  words  of  the  condition,  and  taking  it  all 
«  together,  I  have  no  doubt  the  intention  of  the  parties  was 
that  the  defendant  should  not  follow  on  his  own  account 
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the  business  of  a  coal  merchant^  or  be  employed  by  another  Ejrch,  of  pteat, 
as  such ;  and  that,  I  think,  is  the  true  construction  of  this  v  ^  1^ 
bond.  No  doubt  there  are  tautological  expressions  used,  Ward 
but  at  the  same  time,  if  a  different  meaning  can  be  given  Byrne. 
to  them  without  doing  violence  to  the  sense,  and  if  the 
contract  would  seem  to  import  that  such  was  the  intention 
of  the  parties,  we  must  give  them  a  different  meaning. 
Now  this  condition  in  the  first  place  recites,  that  William 
Ward,  at  the  request  of  Thomas  Byrne  as  principal,  and 
Hannah  Byrne  as  his  surety,  had  taken  the  said  Thomas 
Byrne  into  his  employ  in  the  capacity  of  traveller  and  col- 
lecting clerk;  and  the  condition  is,  that,  as  long  as  he  shall 
continue  and  be  employed  in  the  service  of  the  said  Wil- 
liam Ward,  he  shall  honestly  discharge  his  duties :  and 
then  comes  the  provision  in  question.  Now  the  plaintiff 
might  reasonably  be  desirous  not  only  of  guarding  against 
the  defendant's  setting  up  on  his  own  account,  but  it  is 
also  reasonable  to  suppose  that  he  would  be  anxious  to 
prevent  the  possibiUty  of  any  customer  being  carried  away 
by  their  good  will  to  the  clerk  or  traveller,  who  of  necessity 
comes  most  in  contact  with  the  customers ;  and  therefore 
the  plaintiff  might  wish  to  prevent  his  going  into  the  service 
of  any  other  coal  merchant,  because  the  customers  might  fol- 
low him ;  the  condition  therefore  provides  that  the  defend- 
ant "  shall  not  solicit  or  sell  to  any  customer  of  the  plain- 
tiff,''  and  also  that  "  he  shall  not  follow  or  be  employed  in 
the  said  business  of  a  coal  merchant,  either  directly  or  indi- 
rectly, for  the  space  of  nine  months  after  he  the  saidThomas 
Byrne  shall  have  left  the  employment  of  the  said  William 
Ward :  and  also  the  said  Thomas  Byrne  shall  not  leave  the 
employment  of  the  said  William  Ward,  his  executors  and 
administrators,  without  giving  them  one  month's  notice.'' 
Where  we  find  the  word  "employed"  closely  connected 
with  the  word  "  employment,"  we  must  understand  it  to 
be  in  the  same  sense ;  therefore  he  is  not  to  be  employed  in 
the  business  of  a  coal  merchant  after  he  has  left  the  employ- 
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Exeh,  of  Pieoif  ment  of  the  plaintiff.     I  own  it  appears  to  me  tiiat  the 

'   ^     word  may  well  be  understood  in  the  same  sense  in  botb 

Ward         clauses^  especially  if  we  look  to  the  object  the  plaintiff  hid 

Byrni.        in  view^  namely,  preventing  his  trade  firom  being  interfered 

with  in  any  way ;  and  it  seems  to  me  that  the  true  constmo- 

tion  of  this  part  of  the  instrument  is  to  prerent  Byrne  from 

either  following  the  business  of  a  coal  merchant  on  hn 

own  account^  or  being  employed  in  the  business  of  a  ooti 

merchant  by  another.   That  being  so^  I  am  of  opinion  thit 

the  verdict  must  be  entered  for  the  plaintiff,  with  oos 

shilling  damages. 

Gurnet^  B. — I  have  no  doubt  what  the  intention  of 
these  parties  was^  but  I  have  entertained  some  doubt  whe* 
ther  their  intention  is  su£Beiently  expressed ;  but  on  the 
whole,  I  think  the  words  "  shall  not  foDow  or  be  employed 
in  the  business  of  a  coal  merchant/'  prohibited  the  defend- 
ant firom  being  the  clerk  of  another  who  is  in  the  trade  and 
business  of  a  coal  merchant.  The  object  was  to  prevent 
the  defendant  firom  interfering  with  the  plaintiff^s  busi- 
ness,— ^the  customers  knowing  him, — either  by  solidtingi 
selling,  setting  up  on  his  own  account,  or  being  emplqjred 
by  another,  for  that  is,  and  may  fairly  be  construed  to  be, 
within  the  mischief  it  was  intended  to  prevent.  I  there- 
fore think  that  the  construction  sought  to  be  put  upon  this 
condition  by  the  plaintiff  is  the  right  one,  and  that  conse- 
quently the  verdict  must  be  entered  for  the  plaintiff  with 
one  shilling  damages. 

Maule,  B. — ^The  defendant's  construction  would  lead  to 
this  consequence,  that  Byrne  might  be  employed,  suppos- 
ing he  were  not  employed  on  his  own  account,  as  the 
manager  and  conductor  of  a  similar  establishment,  which 
clearly  would  be  within  the  mischief  which  the  parties  must 
have  intended  to  prohibit ;  for  it  would  enable  him  nuiterially 
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to  interfere  with  the  business  of  his  old  master.     I  think.  Exeh.  of  Pleat, 

1839 
therefore,  there  ought  to  be  a  verdict  for  the  plaintiff.  '  ~- 

Waed 

Rule  absolute.  Btrn«< 


The  verdict  having  accordingly  been  entered  for  the 
plaintiff,  Kelly  moved  for  and  obtained  a  mie  to  shew 
cause  why  the  judgment  should  not  be  arrested,  on  the 
ground  that  the  agreement  declared  on  was  void  in  law,  aa 
being  in  restraint  of  trade.    Against  this  rule, 

Erie  and  MiUer  now  shewed  cause. — ^The  general  pro- 
position of  law  is,  that  an  absolute  and  unqualified  con-' 
tract  in  restraint  of  trade  is  void.  But  if  the  restraint  be 
limited  and  reasonable  in  respect  of  the  mutual  interests 
of  the  parties,  it  may  be  supported.  And  since  the  deci- 
sion of  the  Court  of  Exchequer  Chamber  in  Hitchcock  v. 
Coker(a),  it  is  clear  that  the  Courts  will  not  consider  the 
adequacy  of  the  consideration  for  such  a  contract.  K  there 
be  a  valid  consideration  in  point  of  law,  and  the  restraint 
be  limited  either  in  space  or  in  time,  they  will  support  the 
contract.  This  is  indeed  a  much  narrower  restraint  than 
in  some  of  the  cases.  In  Hitchcock  v.  Coker  the  agree- 
ment was,  that  the  defendant  should  not  at  any  time 
thereafter  carry  on  the  business  of  a  druggist  in  the  town 
of  Taunton,  or  within  three  miles  tberof ;  it  was  therefore 
akogether  unlimited  as  to  iimef  and  limited  only  in  space. 
In  Wickensy.  Evans{b),  the  parties  mutually  agreed,  during 
their  respective  lives,  to  abstain  from  interfering  with  each 
other  in  large  districts  of  England,  and  the  contract  was 
supported.  In  Bunn  v.  Guy  (c),  the  restriction  of  an  attor- 
ney's practice  in  London,  and  150  miles  round  it,  was  held 
valid.     In  Homer  v.  A8hford{d),  the  defendant  agreed  not 


(a)  6  Ad.  &  E.  438,  446.  (e)  4  East,  190. 

(6)  3  Y.  &  J.  318.  (d)  3  Bing.  322 ;  11  Moore,  01. 
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Rteh.  of  Pleas,  to  work  for,  Or  be  employed  (as  a  saddler^s  ironmonger) 
-     by,  any  other  person  than  the  plaintiff,  for  the  term  of 
Ward         fourteen  years.     There  the  restraint  of  trade  was  limited 
Byrne.        as  to  time  only;  yet  it  was  supported.    Davis  v.  Mason  (a) 
is  a  similar  case.     In  Hunlock  y.  Blacklowe  {b),  there  was 
no  specification  of  any  limit,    either  of  time  or  space, 
but  only   a  restriction  as  to  a  particular  class  of  cns^ 
tomers.      In  Chesman  v.  Nainby  {c),  the   restraint   wa^ 
extended  even  beyond  the  life  of  the  party  for  whose  ben^^^ 
fit  it  was  imposed,  being  applied  to  any  house  that  she^ 
her  executors,  or  adminisiraiors,  should  remove  to  in  order 
to  carry  on  the  trade.     There  the  restriction  was  (as  is 
stated  by  Tindal,  C.  J.,  in  Hitchcock  v.  Coker)  (rf)  obri- 
ously  indefinite  in  point  of  time ;  yet  it  was  held  valid 
These  authorities  all  tend  to  shew  that  it  is  not  necessaiy 
that  there  should  be  any  particular  species  of  limitation 
upon  the  absolute  restraint,  in  order  to  support  the  con- 
tract.    In  the  Gunmaker^  Company  v.  FeU{e),  the  rule  of 
law  is  thus  stated : — "  The  general  rule  is,  that  all  re- 
straints of  trade  (which  the  law  so  much  favours),  if  no- 
thing more  appear,   are  bad... But  to  this  general  rule 
there  are  some  exceptions  :  as,  first,  that  the  restraint  be 
only  particular  in  respect  to  the  time  or  place,  and  there 
be  a  good  consideration  given  to  the  person  restrained;  a 
contract  or  agreement,  upon  such  consideration,  restrain- 
ing a  particular  person,  may  be  good  and  valid  in  law,  not- 
withstanding the  general  rule.''     Bryson  v.  Whitehead  (/) 
appears  to  be  directly  in  point  for  the  plaintiff.    There 
the  Court  decreed  specific  performance  of  an  agreement 
for  the  sale  of  a  secret  in  the  dyeing  trade,  although  one 
of  the  stipulations  was  that  the  plaintiff  should  not  him- 
self engage  in  the  business  of  a  dyer  for  twenty  yean. 

(a)  5  T.  R.  118.  (rf)  6  Ad.  &  E.  456. 

(6)  2  Saund.  156.  (c)  Willes,  388. 

(c)  1  Bro.  P.  C.  234  ;  S.  C.  in  K.  (/)  1  Sim.  &  Stu.  74. 
B.,  2  Lord  Raym.  1456 ;  2  Str.  739. 
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Ward 

9. 

Btrnb. 


[Parke,  B. — ^It  appears  from  the  report  that  a  limit  of  Exeh.  of  PUat, 
space  was  introduced  into  the  agreement^  and  that  the 
decree  so  modified  was  with  the  consent  of  both  parties.] 
In  Gale  v.  Reed  (a),  the  party  covenanted  not  to  cany  on 
the  business  of  a  rope-maker  during  his  life^  except  on 
government  contracts^  and  that  he  should  during  his  life 
exclusively  employ  the  plaintiffs^  and  no  other  person^  to 
make  all  the  cordage  ordered  of  him.  [Lord  Abinger,  C. 
B. — There  the  prohibition  clearly  was  not  absolute^  be- 
cause the  party  was  allowed  to  have  a  certain  class  of  cus- 
tomers.] The  public  generally  would  be  deprived  of  the 
benefit  of  his  exertions  in  the  way  of  trade.  On  these 
authorities^  it  is  submitted  that  the  contract  in  this  case 
was  valid,  being  limited  in  point  of  time^  though  not  of 
space.  It  is  impossible  for  the  Court  to  enter  into  calcu- 
lations as  to  the  reasonableness  of  such  a  restriction,  in 
the  case  of  an  extensive  coal  merchant  trading  throughout 
the  kingdom ;  it  is  obvious  that,  if  it  cannot  be  enforced, 
the  defendant  may  most  materially  interfere  with  his 
master's  connexions  in  distant  parts  of  the  kingdom. 
[Parke,  B. — ^You  have  not  referred  to  the  Year  Book,  2 
Hen.  5,  pi.  26.  There  a  bond  not  to  carry  on  the  trade  of 
a  dyer  for  half  a  year  was  held  void]  (A). 


Addison,  contra. — The  principle  of  law  applicable  to  this 
question  is  clearly  laid  down  in  Mitchel  v.  Reynolds  (c),  and 
in  Hitchcock  v.  Coker,  viz.  that  where  the  restraint  of  a 


(a)  8  East,  80. 

(b)  "  Det  fuit  port  sur  un  obli- 
gation p.  un  John  D'ler,  ou  le  def. 
alleage  per  Lod.  per  certain  inden« 
ture  quil  niest  avant,  et  sur  condi- 
tion  q.  si  le  def.  ne  usent  my  son 
art  de  Dier's  craft  dems  le  ville  ou 
le  pi.'  etc.,  p.  certain  temps,  s.  p. 
demy  an,  q.  T  obligation  perdra  sa 
force ;  et  dit  q.  ne  usist  my  son  art 


de  Dier's  craft  en  le  temps  limit, 
quil  matr  il  voile  averrer,  et  ddom' 
judgmens  si  action,  &c.  HuU: — 
A  ma  intent  vous  purres  aver  de- 
murre  sur  luy,  q.  1'  obligation  est 
voide,  eo  q.  le  condition  encount' 
common  ley ;  et  per  Dieu  si  le  pi' 
fuit  icy,  il  irra  al  prison,  tanq.  il 
ust  fait  fine  au  roy." 
(c)  1  P.  Wins.  181. 
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Exek,  of  pitM,  party  firom  carrying  on  a  trade  ii  larger  and  wider  tbin 

the  protection  of  the  party  with  whom  it  is  made  can  poi- 
sibly  require,  snch  restraint  must  be  considered  nnzeasoii* 
able  in  law,  and  the  contract  which  would  enforce  it  most 
be  void.  Here  there  is  a  general  and  onqnalified  prohi- 
bition  of  the  defendant's  employment,  either  as  principd 
or  senrant,  throughout  the  kingdom,  for  the  term  of  nine 
months.  Could  that  be  necessary  for  the  protection  of  the 
plaintiff  ^s  trading  in  the  borough  of  Southwark  ?  There  is 
no  case  which  has  gone  the  length  of  the  present.  In 
TVickeni  ▼.  Evom,  there  was  merely  a  division  of  the  dis- 
trict before  common  to  all  the  parties,  for  the  mutual 
benefit  and  protection  of  each  other.  In  Bunn  r.  Gqr 
the  restraint  was  within  a  range  in  which  the  clients  of  an 
aittomey  might  weU  be  supposed  to  live.  In  Homer  r, 
Ashfordy  the  covenant  was,  not  to  work  for  other  persons 
while  the  party  was  in  the  service  of  the  plaintiffs — a  per- 
fectly reasonable  restriction.  So  in  Hunloeke  v.  Blacklawe, 
the  restriction  was  merely  firom  an  interference  with  the 
customers  of  the  plaintiff.  As  to  the  case  of  Brpiom  v. 
Whitehead,  the  agreement  actually  enforced  was  not  that 
which  was  originally  sought  to  be  enforced;  and  it  was  not 
decided  that  the  original  agreement  was  vaUd.  In  Gakr. 
Reed,  so  far  firom  there  being  any  absolute  restraint  on  the 
covenantor,  he  was  to  be  allowed  a  commission  on  all  the 
goods  which  the  plaintiffs  should  manufacture  on  his  re- 
commendation for  solvent  customers.  But  there  are  se- 
veral authorities  directly  in  point  to  shew  that  a  restraint 
imlimited  in  point  of  space  is  void.  The  first  is  the  Year 
Book,  2  Hen.  5,  already  referred  to,  and  which  is  cited  in 
;  the  Case  of  the  Tailors  of  Ipswich  (a).  And  in  Clay  gate  v. 
Batchelar  {b),  an  obligation  which  restrained  the  total  use 
of  the  party's  trade  for  four  years,  was  held  void,  as  being 
against  the  liberty  of  a  fi*eeman,  and  against  the  Statute 


t< 


(a)  11  Rep.  53.  (b)  Owen,  143. 
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of  Magna  Charta;^'  and  Anderson,  J.,  said^  that  he  might  Exch.  of  pieat, 
as  well  bind  himself  that  he  would  not  go  to  church. — He     ^  10^'   ^ 
referred  also  to  HtUion  v.  Parker  (c). — ^This  was  clearly  a        Ward 
restraint  more  extensive  than  was  necessary  for  the  pro-       Byrne. 
tection  of  the  plaintiffs ;  and  if  so,  it  is  illegal  and  void. 

Lord  Abingeb,  C,  B. — Upon  a  review  of  all  the  cases 
cited,  it  appears  that  there  are  two  lights  in  which  the 
Courts  have  considered  this  subject.  One  is,  that  the  re^ 
straint  of  trade  is  against  general  policy,  and  that  tbere<« 
fore  such  a  contract  is  void.  But  certainly  there  have 
been  some  exceptions  which  present  the  subject  in  another 
light,  and  which  shew  that  there  may  be  a  limited  restraint 
of  trade,  where  the  party  who  is  subject  to  the  restraint  is 
only  doing  justice,  and  no  more  than  justice,  to  another 
person  from  whom  he  had  received  a  benefit ;  and  it  is  in 
that  view  that  the  question  of  consideration  arises:  that 
where  the  party  makes  a  contract  with  another,  having 
received  a  good  consideration  in  law,  and  the  contract  does 
not  bind  him  to  go  beyond  what  is  necessary  to  do  justice 
to  the  other  party,  a  limited  restraint  on  that  ground  may 
be  supported  in  law.  But  if  there  is  nothing  in  the 
contract  to  shew  any  consideration  whatever,  all  such 
contracts  are  bad.  If  a  man  agreed  to  be  bound  to  another 
without  any  consideration,  it  would  be  nudum  pactum,  and 
a  void  contract.  So  if  the  stipulation  were,  that  he  would 
never  enter  into  any  trade  at  all,  it  would  be  bad.  But  if 
he  receive  a  consideration,  the  object  of  which  is  to  com- 
pensate him  for  the  injury  he  may  do  to  another  if  he 
enters  the  trade  without  restriction,  and  to  secure  that 
other  from  any  disadvantage  of  his  quitting  his  service, 
then  the  restraint  may  be  good,  provided  it  is  limited  by 
the  proper  object  of  the  contract.  If,  therefore,  in  the 
present  case,  the  plaintiff  had  been  contented  to  take  from 

(c)  7  Dowl.  P.  C.  739. 
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Bxeh,  of  Pirai,  the  defendant  an  obligation  wliich  would    not  extend 
'   ^    further  than  the  injury  to  himself  would  extend  by  the 
Ward        violation  of  it,  that  might  be  reasonable.     The  parties 
Byrne.       stand  thus : — ^The  defendant  served  the  plaintiff  in  his 
capacity  of  a  coal  merchant — probably  to  keep  his  ac- 
counts ;  and  if  the  plaintiff  had  limited  the  restraint  to  his 
accepting  any  office  as  clerk  to  a  coal  merchant  within  a 
certain  distance,  so  as  not  to  prejudice  the  plaintiff,  that 
might  have  been  reasonable ;  but  the  construction  which 
the  Court  have  put,  and  I  make  no  doubt  properly  put, 
upon  the  contract,  is,  that  he  is  not  to  become  a  coal  mer- 
chant, or  serve  one  in  any  capacity  whatever,  for  the  space 
of  nine  months.     This  restriction  extends  to  all  parts  of 
England,  and  to  every  species  of  engagement  by  whidi 
this  person,  during  that  time,  could  gain  a  livelihood  by 
his  trade.     What  protection  could  the  plaintiff  require  to 
such  an  extent  as  this?     Can  it  be  supposed  the  plain- 
tiff^s  trade  could  be  prejudiced  by  this  man's    entering 
*•  into  the  service  of  a  coal  merchant  in  Scotland  ?     The 
object  was,  to  prevent  the  plaintiff's  suffering  from  any 
influence  the  defendant  might  have  acquired  with  his  cus- 
tomers, and  therefore  if  the  restraint  had  been  confined 
to  the  limits  through  which  his  customers  extended,  I  do 
not  know  that  the  time  would  have  made  any  difference : 
the  party  might,  within  that  distance,  have  been  tied  up 
for  his  life.     But  the  obligation  which  the  defendant  under- 
takes by  his  bond  is,  that  he  shall  neither  be  nor  serve  a 
coal   merchant  in   any  capacity  for  nine  months.     That 
goes  so  far  beyond  what  the  plaintiff  could  require,  that  it 
is  an  unreasonable  restriction ;  it  is  void  on  both  grounds. 
It  is  against  the  principles  and  policy  of  the  law  as  to  any 
restraints  on  trade,  and  the  right  of  every  man  to  be  at 
liberty  to  struggle  for  his  own  existence  in  the  exercise  of 
any  lawful  employment ;  and  it  is  beyond  what  is  necessary 
for  the  protection  of  the  plaintiff,  or  what  the  justice  of 
the  case  demands.     I  think,  therefore,  that  this  contract 
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cannot  be  enforced,  and  that  the  judgment  ought  to  be  ^^ch.  of  PUat, 

A       i  loo"* 

arrested.  ^ 

Ward 

Pabke,  B. — I  am  also  of  opinion  that  the  judgment  byrme. 
ought  to  be  arrested.  This  is  an  action  upon  a  bond,  by  the 
recital  of  which  it  appears  that  the  defendant  was  taken 
into  the  service  of  the  plaintiff  as  a  traveller  and  clerk ; 
and  the  condition  of  the  bond,  amongst  other  things,  is, 
that  the  defendant  shall  not  follow  or  be  employed  in  the 
business  of  a  coal  merchant  for  nine  months.  It  restricts 
him  from  being  employed  in  any  manner— either  as  prin- 
cipal or  agent,  master  or  servant,  in  the  trade  of  a  coal 
merchant.  The  question  is,  whether  that  restraint  is  not 
void  as  being  against  the  general  policy  of  the  law.  I  think 
it  is  so  both  on  principle  and  on  authority.  The  principle 
on  which  these  cases  stand  is  laid  down  in  the  case  of 
Miichel  v.  Reynolifs :  viz.  that  the  public  have  an  in- 
terest in  every  person^s  carrying  on  his  trade  freely,  and 
therefore  a  general  restraint  of  trade  is  void  on  a  princi- 
ple of  public  policy,  whether  entered  into  by  bond  or 
simple  contract.  But  there  are  some  exceptions  to  this 
rule;  and  one  is,  that  the  contract  may  be  valid  where 
there  is  a  partial  restriction  only  of  trade,  and  where  it  is 
only  co-extensive  with  the  interests  of  the  person  with 
whom  the  contract  is  made.  I  cannot  express  the  rule  on 
this  subject  more  clearly  than  has  been  done  by  Tindal, 
C.  J.,  in  Hitchcock  v.  Coker,  where  he  says  :  "  We  agree  in 
the  general  principle  adopted  by  the  Court  of  Queen^s 
Bench,  that  where  the  restraint  of  a  party  from  carrying 
on  a  trade  is  larger  and  wider  than  the  protection  of  the 
party  with  whom  the  contract  is  made  can  possibly  re- 
quire, such  restraint  must  be  considered  as  unreasonable 
in  hiw,  and  the  contract  which  would  enforce  it  must  be 
therefore  void.^'  Now  a  restraint  prohibiting  a  party  from 
carrying  on  trade  within  certain  limits  of  apace  would  be 
good,  and  a  contract  entered  into  for  the  purpose  of  en- 
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Btek.  of  Pleat,  forcing  such  an  agreement  as  that  would  be  valid ;  and 
ioo:f.  the  limit  of  the  space  is  that  which,  according  to  the  trade 
he  carries  on,  is  necessary  for  the  protection  of  the  party 
with  whom  the  contract  is  made ;  and  all  the  cases  cited 
appear  to  turn  on  the  question  as  to  the  limit  of  space 
within  which  the  restriction  should  extend.  Now  where 
a  limit  as  to  space  is  imposed,  the  public,  on  the  one  hand, 
do  not  lose  altogether  the  services  of  the  party  in  the  par* 
ticular  trade, — ^he  will  carry  it  on  in  the  same  way  else- 
where ;  nor  within  the  limited  space  will  they  be  deprived 
of  the  benefit  of  the  trade  being  carried  on,  because  the 
party  with  whom  the  contract  is  made  will  most  probabty 
within  those  limits  exercise  it  himself.  But  when  a  gene- 
ral restriction,  limited  only  as  to  time,  is  imposed,  the  pub- 
lic are  altogether  losers,  for  that  time,  of  the  services  of  the 
individual,  and  do  not  derive  any  benefit  whatever  in  return: 
and  looking  at  the  authorities  cited  upon  this  subject,  it 
does  not  appear  that  there  is  one  clear  authority  in  favour 
of  a  total  restriction  on  trade,  limited  only  as  to  time. 
The  case  cited  from  the  Year  Book,  to  which  I  before  re- 
ferred, and  in  which  Mr.  Justice  Hull  expressed  himself  so 
strongly,  was  a  case  where  the  restriction  was  that  the  party 
should  not  carry  on  the  business  of  a  dyer  for  half  a  year ; 
\  and  he  held  that  to  be  clearly  and  absolutely  void.  There 
is,  in  short,  no  authority  for  the  position  that  any  absolute 
restriction,  limited  only  as  to  time,  can  be  imposed,  exo^ 
the  dictum  of  fVilles,  C.  J.,  in  the  case  of  the  Gfunmaker^ 
Company  v.  Fell ;  but  his  attention  was  not  called  to  any  par- 
ticular case  of  a  restriction  in  time  only,  and  he  probably 
used  the  general  language  referred  to,  with  reference  to  those 
instances  where  the  restriction  was  partial  both  as  to  time 
and  place,  which  occurs  in  most  of  the  cases.  It  seems  to 
me,  therefore,  that  there  is  no  authority  in  favour  of  the  posi- 
tion, that  there  can  be  a  general  restriction,  limited  only  as 
to  time,  and  that  this  case  falls  within  the  rule  laid  down 
by  Tindal,  C.  J.,  viz.  that  this  is  a  general  prohibition  from 
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carrying  on  trade,   which  is  more    extensive  than  the  Exek,  of  PUtu, 


1839. 


interests  of  the  party  with  whom  the  contract  is  made  can 
possibly  require.     On  that  ground,  I  think  the  judgment        Ward 
ought  to  be  arrested.  Byrne. 

GuENEY,  B. — I  am  of  the  same  opinion.  Generally 
speaking,  restraints  of  trade  are  unlawful ;  but  there  may 
be  a  partial  restraint,  provided  there  be  a  good  considera- 
tion for  it.  Notwithstanding  there  is  a  consideration  here^ 
the  restraint  is  general  and  unlawfuL  What  is  there  in 
the  trade  of  a  coal  merchant  in  London,  whose  interests 
could  be  injured  by  any  person  setting  up  as  a  coal  mer- 
chant, or  assisting  another  person  in  that  trade,  at  Exeter 
or  York  ?  Yet  the  defendant  cannot  do  either  the  one  or 
the  other  within  the  terms  of  this  contract. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  general 
policy  of  the  law  is  against  these -restrictions,  and  it  is 
only  in  deference  to  the  convenience  of  the  trading  part 
of  the  community  that  certain  exceptions  to  the  general 
rule  have  been  allowed.  Those  exceptions  have  always 
left  things  in  this  state,  that,  when  allowed,  a  portion  of 
the  public  is  not  injured  at  all ;  that  portion  of  the  public 
to  which  thd  restriction  does  not  extend  remains  exactly 
as  it  did  before  the  restriction  took  place.  But  in  this 
case  the  whole  of  the  public  is  restrained  during  the  period 
in  question,  and  the  only  argument  is,  that  this  is  to  en- 
dure only  for  a  short  time ;  that  is  to  say,  that  what  the 
law  does  not  allow,  is  to  be  tolerated  because  it  is  of  short 
duration.  I  see  no  principle  in  favour  of  such  a  conclu- 
sion. I  do  not  think  that  is  the  law ;  and  I  consequently 
concur  with  my  learned  Brothers,  in  saying  that  this  con- 
tract is  void. 

Rule  absolute 


VOL.  V.  KB  M.  w. 
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Exek,  of  PUat, 
1839. 


Where  houses 
had  been 
pulled  down 
by  a  Railway 
Company,  and 
a  railway  con- 
structed on  the 
site  of  them : — 
mU,  that  this 
was  such  an 
occupation  as 
amounted  to 
an  actual 
ouster  of  a 
tenant  in  com- 
mon of  the 
premises. 


Doe  d.  Wawn  v,  Horn  and  Others. 

A.  NONSUIT  having  been  entered  in  the  former  actio^ 
between  these  parties^  pursuant  to  the  judgment  of  tl^ 
Court  {a),  the  lessor  of  the  plaintiff  brought  a  fresh  eje^^ 
ment^  having  first  determined^  by  a  notice  to  quit^  tie 
tenancy  of  Messrs.  Horn  &  Co.  in  the  premises.    %e 
cause  was  tried  before  Maule,  B.,  at  the  last  Durham  As- 
sizes^ when  it  was  again  objected  for  the  defendants^  tliat 
the  occupation  of  the  premises  by  the  Durham  and  Sun- 
derland Railway  Company  did  not  amount  to  an  actual 
ouster.     The  learned  Judge  reserved  the  point  for  tke 
decision  of  the  Courts  and  the  verdict  passed  for  the 
plaintiff. 


Alexander  now  moved^  pursuant  to  leave  reseryed,  to 
enter  a  nonsuit. — On  the  former  discussion  of  this  caK, 
the  Court  held  the  first  objection^  that  there  was  an  out- 
standing  demise^  to  be  a  complete  answer  to  the  action^  and 
it  did  not  become  necessary  to  determine  the  question  as  to 
the  ouster.  [Parke,  B. — It  was  in  fact  considered  and 
decided^  although  it  was  not  necessaiy  to  do  so.]  lliere 
is  no  disseisin  of  the  lessor  of  the  plaintiff^  nor  any  pI^ 
vention  of  the  same  sort  of  occupation  which  he  had  before 
the  construction  of  the  railway.  [Lord  Ahinger,  C.  B.— 
The  matter  will  not  bear  an  argument :  how  can  the  land 
be  in  any  sense  in  the  occupation  of  the  lessor  of  de 
plaintiff?  Parke,  B. — ^You  may  consider  the  point  « 
settled :  the  Court  went  out  of  their  way  to  settle  it;  ia 
order  to  put  an  end  to  the  question.] 


Per  Curiam — 


Rulerefiued. 


(a)  Ante,  Vol.  3,  p.  339. 
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Exeh.  of  Pleat, 
1839. 

Marks  v.  Benjamin. 

UEBT,  to  recover  from  the  defendant  a  penalty  of  100/.,  in  an  action  of 
under  the  statute  25  Geo.  2,  c.  36,  s.  2,  for  keeping  a  fhe  pe'Iiilty  o? 
house  for  public  dancins:,  music,  and  other  public  enter-   ^^^^  k*^«»  ^y 

^  .  'he  statute 

tamments,  without  a  license  fi^m  the  quarter  sessions.  25  Geo.  2, 

Plea,  not  guilty.     At  the  trial  before  Lord  Abinger,  C.  B.,  keeping  an  un- 

at  the  London  Sittings  after  Trinity  Term,  it  appeared  Jif'^ubUc  dM*. 

that  the  defendant  was  a  publican,  and  that  music,  dancing,  »ng.  &c.  it  ap- 

and  masquerades  had  occasionally  been  held  at  his  house,  music,  dancing, 

where,  from  its  vicinity  to  the  great  synagogue,  Jewish  gionaiiy  takwT 

marriages  were  frequently  celebrated.     No  money  was  ?**^®  ^\  ^^®  ^^' 

taken  at  the  door,  or  elsewhere,  by  the  defendant  for  admis-  (»  pubiic- 

flion,  but  the  rooms  were  let  to  a  dancing  master,  and  to  no  money  was 

other  persons,  the  plaintiff  amongst  others,  who  sold  tickets,  JJ^  Admission 

and  received  money  for  admission  at  the  door :  but  there  was  **"^  '**«  '°<*"" 

J.  .J  .  .  were  let  to  per- 

no  direct  evidence  that  the  defendant  knew  of  this  practice,  sons  who  sold 
Upon  this  evidence.  Lord  Abinger  was  of  opinion  that  the  ceived  money*' 
defendant  did  not  come  within  the  meaning  of  the  statute,  [he  door'!*  b^** 
and  nonsuited  the  plaintiff.     In   the  early  part  of  this  t^;«»"e  '^af  »© 
term,  Humfrey  obtained  a  rule  nisi  to  set  aside  the  non-  that  the  de- 
suit,  and  for  a  new  trial,  on  the  ground  of  misdirection ;  onhu"prac-'' 
against  which  tice:— Held, 

^  that,  upon  these 

facts,  there  was 

Jervis  shewed  cause. — In  order  to  make  the  defendant  to  the  jury  of » 
liable  to  this  penalty,  it  must  appear  that  the  room  was  houM"by°Uie** 
kept  by  him  for  public  dancing,  music,  and  entertainment.  <iefend»nt  for 
In  all  the  reported  cases,  it  appeared,  either  that  the  defend-  mentioned  in 
ant,  the  master  of  the  house,  himself  kept  the  house  for  and  tha"the 
such  purposes,  or  'at  all  events,  that  it  was  so  used  with  ^"^^  J^^.^^ 
his  knowledge  and  for  his  profit,  and  regularly  kept  open  ing  »  nonsuit. 
for  public   admission  at  stated  intervals.     In  Clarke  v. 
Searle  (a),  the  present  point  did  not  directly  arise ;  the 

(a)  1  Esp.  25. 

R  r2 
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Etek.  of  Pleat,  question  raised  there  was^  whether  the   statute  applied 

1QQQ 

^  ^      .     except  to  houses  where  dancers^  &c.,  were  kept  for  thepur- 

Marks        pose  of  exhibiting  as  performers ;  and  Lord  Kenyan  held 
p. 
Bbnjamin.     that  it  extended  also  to  houses  kept  for  the  purpose  of 

dancings  to  which  persons  were  admitted  for  money.  In 
Archer  v.  WilUngrice  (a)^  it  appeared  that  the  defendant 
was  a  publican^  and  that  his  house  was  opened  evaty 
Monday  evening  for  the  reception  of  persons^  male  and 
female^  who  met  there  to  dance ;  and  that  a  sum  of  1«.  6d!. 
was  paid  for  admission^  not^  however,  to  the  defendant 
but  to  the  dancing  master.  Lord  EUenborough  said  that 
the  taking  of  money  was  sufficient  evidence  that  the  defend- 
ant was  the  owner  of  the  house^  and  that  it  was  sufficient 
to  shew  that  there  had  been  dancing  publicly  carried  on 
in  his  house  without  its  being  licensed^  to  subject  him 
to  the  penalty.  There  the  house  was  regularly  used^  on 
stated  days^  for  the  purpose  of  pubhc  dancing.  But  in 
Bellis  V.  BurghaU  {b),  a  room  kept  by  a  dancing  master  for 
the  weekly  instruction  of  his  scholars  and  of  subscribori, 
and  to  which  persons  were  not  indiscriminately  admitted, 
was  held  not  to  be  within  the  statute.  That  case  neufy 
resembles  the  present.  In  Bellis  v.  Beai  (c),  it  was  hdd 
that  it  was  not  necessary  that  the  room  should  be  kept  or 
used  solely  for  the  purposes  prohibited  by  the  statute,  if  it 
was  regularly  open  for  such  purposes.  Green  v.  Boiheroyd  (i) 
is  to  the  same  effect.  Shutt  v.  Letms  (e)  was  a  case  veij 
similar  to  the  present.  There  the  room  had  been  taken 
from  the  defendant,  the  owner  of  a  public-house,  by  one 
Yelasco,  a  Jew,  for  eight  days,  the  period  of  the  Jewish 
passover,  for  the  entertainment  of  people  of  the  Jewish 
persuasion  during  that  period:  it  appeared  that  money 
was  taken  at  the  door  for  admission,  which  was  paid  for 

(a)  4  Esp.  186.  (c)  2  Eap.  592. 

(6)  2  Esp.  722.  (d)  3  C.  &  P. 471. 

(0  5  Esp.  128. 
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the  fiddler.     Lord  Ellenborough  directed  a  verdict  for  the    e^cK  ofPUa$, 

10QQ 

defendant,  on  the  ground  that  this  appeared  to  be  a  merely     ^   ^Q^'   ^ 
temporary  appropriation  of  the  room  to  that  mode  of  en-        Marks 
tertainment,  and  that  it  was  proved  not  to  be  used  for  any     Benjamin. 
such  purpose  at  other  times ;  and  that  this  could  not  be  a 
keeping  of  a  house  for  public  dancing  and  music ;  the  room 
was  not  appropriated  to  any  such  purposes,  but  at  all  other 
times  used  as  part  of  the  public-house.     There  can  be  no 
essential  difference  between  an  opening  of  the  house  for 
such  a  purpose  on  one  occasion  for  eight  days,  or  at  un- 
certain intervals  for  particular  occasions :  in  neither  case 
is  it  kept  for  the  purpose,  as  when  it  is  appropriated  to  it 
at  regular  and  stated  intervals. 

Hvmfreyy  contra. — All  that  it  is  necessary  to  shew,  in 
order  to  entitle  the  plaintiff  to  a  new  trial,  is,  that  it  was  a 
question  of  fact  for  the  jury,  whether  the  defendant  kept 
the  house  for  any  of  the  purposes  mentioned  in  the  sta- 
tute. [Lord  Abinger,  C.  B. — I  thought  there  was  no 
evidence  that  it  was  kept  for  public  dancing— that  an 
incidental  use  of  it  for  the  benefit  of  another  person,  on 
particular  occasions,  was  not  sufficient ;  any  more  than  in 
the  case  of  ladies  of  high  quality,  who  sometimes  allow 
concerts  to  be  held  at  their  houses  for  the  benefit  of  par- 
ticular singers ;  but  the  house  is  not  dedicated  to  that  pur- 
pose.] But  if  every  singer  who  chose  held  a  concert  there, 
and  a  great  number  of  persons  were  admitted,  it  would  be 
a  question  for  the  jury  whether  the  case  was  not  within 
the  statute.  That,  however,  is  not  like  the  case  of  a  keeper 
of  a  tavern,  who  obtains  a  profit  on  all  such  occasions  by 
the  sale  of  his  liquors.  In  Clarke  v.  Searle,  it  does  not 
appear  that  more  than  a  single  instance  of  the  use  of  the 
house  for  dancing  was  proved.  Archer  v.  WUlingrice  is 
precisely  like  the  present  case,  with  the  exception  that 
there  the  dancing  was  on  every  Monday ;  the  objection 
that  it  should  be  shewn  to  be  for  the  defendant's  profit  was 
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Breh,  of  Pleas,  distinctly  oveiTuled :  and  the  regularity  of  the  inteirab 
V  ^  •  ^  can  make  no  diflference.  [Lord  Jbinger,  C.  B. — Did  it 
Marks  appear  there  whether  the  defendant  knew  that  the  dancing 
Benjamin,  master  received  the  money?]  Kthat  be  material^  it  is  a 
question  for  the  jury^  and  there  was  in  the  present  case 
ample  evidence  to  go  to  the  jury  that  he  did.  He  is  the 
keeper  of  the  house  ;  in  his  house,  at  various  irregular  in- 
tervals, parties  hold  balls  and  masquerades,  at  which  any 
person  decently  dressed  is  admitted  on  payment  of  a  given 
sum.  Can  it  be  possible  that  he  does  not  know  that  fact? 
But  even  assuming  that  the  defendant  did  not  know  that 
money  was  taken,  he  may  yet  be  liable.  It  is  not  matter 
of  law,  but  is  entirely  a  question  for  the  jury,  whether  he 
kept  the  house  for  the  purposes  forbidden  by  the  statute. 
In  Bellis  v.  BurghaU  the  action  was  not  brought  against 
the  keeper  of  the  house,  but  against  the  dancing  master; 
he  clearly  did  not  keep  the  house.  Shutt  v.  Lewis  was  a 
case  of  a  user  on  a  single  special  occasion.  Here  it  ought 
to  have  been  left  to  the  jury  to  say  whether  the  defendant 
knew  the  manner  in  which  the  house  was  used. 

Lord  Abinger,  C.  B. — ^My  learned  Brothers  think  there 
was  evidence  to  go  to  the  jury  that  the  house  was  kept  for 
the  purpose  alleged,  and  that  I  ought  to  have  left  it  to 
them.  Not  one  of  the  cases  cited  appears  to  give  the  least 
assistance  in  construing  the  statute.  The  meaning  of  the 
act  is  perfectly  plain ;  the  house,  &c.,  must  be  kept  for 
and  dedicated  to  the  purpose  thereby  prohibited,  among 
others ;  and  the  mere  incidental  use  of  it  in  that  manner 
would  not  make  the  party  liable. 

Parke,  B. — It  is  enough  for  the  present  to  say  that  we 
think  the  case  ought  to  have  been  left  to  the  jury.  There 
is  no  doubt  or  difference  of  opinion  on  the  law.  In  the 
first  place,  the  house  or  room  must  be  kept  with  the 
defendant's  knowledge ;  secondly,  it  must  be  kept  for  the 
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purpose  prohibited  by  the  statute ;  there  must  be  some-  Etch,  of  PUat, 
thing  like  an  habittuil  keeping  of  it,  which,  however,  need  '   ^ 

not  be  at  stated  intervals ;  thirdly,  it  must  be  ptdflic,  to  Marks 
which  all  persons  have  a  right  to  go,  whether  gratuitously  Bemjamiii. 
or  on  payment  of  money,  no  matter  whether  paid  to  the 
defendant  or  not,  if  he  knows  of  the  payment.  All  these 
are  questions  to  be  left  to  the  jury.  There  would  be  a 
difficulty  in  making  the  owner  of  a  private  house  liable, 
because  that  is  kept  for  the  purpose  of  occupation,  whereas 
a  public-house  is  kept  for  entertainment ;  and  a  much  less 
number  of  instances  may  be  sufficient  to  render  the  owner 
liable  for  keeping  it  for  the  purposes  mentioned  in  the 
statute. 


Gurnet,  B.,  and  Rolfe,  B.,  concurred. 


Rule  absolute. 


Hills  and  Another  v.  The  London  Assurance  Corpor- 
ation. 

UeBT  on  an  account   stated.     Plea,  (by  statute),  non  An  infurance 
assumpsit.     By  order  of  Lord  Ahinger,  C.  B.,  the  following  JJJ^*j  ihipped" 
case  was  stated  for  the  opinion  of  this  Court : —  in  bulk,  and 

-^  valued  at 

The  plaintiffs  are  merchants  in  London,  and  shipped  at  i,600/.,  war- 

ranted  free 

Konigsberg,  on  or  about  the  12th  of  August,  1837,  a  cargo  from  average 
of  wheat,  their  property,  in  and  on  board  the  ship  Prederica  or^tiwj'gflip*'*^' 
Louisa,  Voeltz,  master,  to  be  carried  to  London.  were  atranded. 

,  On  the  voyage, 

On  the  14th  of  August,  1837,  the  plaintiffs  effected  an  the  ship  met 
insurance  thereon  for  1,500/.  with  the  London  Assurance  ©„,  we^hw, 
Corporation,  by  a  policy  under  their  seal  bearing  that  date,  J(J|erTbic*w^er  • 
and  which  insurance  was  declared  to  be  on  ninety-two  lasts  *»*  in  pumping 

it  out|  wheat  to 

of  wheat,  valued  at  1,600/.,  on  board  the  above-mentioned  the  value  of 
ship,  on  a  voyage  from  Konigsberg  to  London,  including  pulped  ouT" 

with  the  water 
and  lott : — 
Held,  that  the  plaintiffs  could  not  recover  as  for  a  total  loti  of  the  part  so  lott. 
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Bteh.  of  Pitas,  the  risk  of  craft.     By  the  memorandum  at  the  foot  of  the 

1839 

'  ^     policy,  the  said  insurance  was  declared  to  be  '*  free  from 

Hills        all  average  on  com,  flour,  fish,  salt,  saltpetre,  fruit,  and 

Trb  London    seeds,  except  general,  or  the  ship  should  be  stranded ;  free 

Assurance      /»  -l'j  i  •         i a  • 

Corporation.  ^™  average  on  sugar,  mm,  hides,  skins,  hemp,  flax,  nce^ 

and  tobacco,  under  5/.  per  cent. ;  and  on  all  other  good% 
the  freight,  and  ship,  under  31.  per  cent.,  except  general,  or 
the  ship  be  stranded.^'  The  ship,  perfectly  seaworthy, 
sailed  on  the  14th  of  August,  1837,  from  Konigsberg,  on 
her  voyage  to  London,  with  the  wheat  on  board.  After 
leaving  that  port,  the  vessel  experienced  a  heavy  gale  and 
storm  and  tempestuous  weather,  and  lost  some  of  her  sails, 
and  received  damage  in  her  masts,  yards,  rigging,  and  bul- 
warks ;  a  squall  during  the  gale  threw  the  vessel  on  her 
side,  and  her  cargo  shifted.  From  the  heaviness  of  the 
sea,  the  vessel  also  laboured  and  was  strained,  and  during 
the  gale  made  considerable  water;  and  after  the  cargo 
shifted,  and  during  the  gale,  the  salt-water  got  amongst 
the  wheat.  The  crew  w:ere  obliged  to  pump  the  vessel  from 
time  to  time  to  keep  her  free.  In  the  night  of  the  28th 
of  August,  1837,  the  weather  moderated,  and  it  was  then 
found  (as  the  fact  was)  that,  in  pumping  the  vessel,  whest 
was  brought  up  mixed  with  water,  and  which  continued  to 
increase  hourly,  and  at  last  the  pimips  were  choked. 
Wheat  so  injured,  amounting  in  value  to  the  sum  of  751, 
was  so  pumped  up  with  the  water  from  the  pumps,  and 
thereby  wholly  lost  in  the  sea.  The  vessel  afterwards  pnt 
into  Swinemunde  in  distress,  and  the  cargo  was  landed 
there,  to  enable  the  parties  to  repair  the  vessel.  A  part  of 
the  cargo  was  found  to  be  so  injured  as  to  be  unfit  for  food, 
and  there  sold.  The  vessel,  after  undergoing  a  partial 
repair,  her  hull  being  found  to  be  perfectly  tight,  ulti- 
mately arrived  at  the  port  of  London,  with  the  residue  of 
the  cargo,  which  was  delivered  to  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether 
or  not  the  plaintiffs  were  entitled  to  recover  the  value  of 


\ 
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the  wheat  so  pumped  out  and  lost;  if  soothe  judgment  was  Exeh,  of  puom, 
to  be  for  the  plaintiffs  by  confession^  for  the  said  sum  of    ^    ^      ^ 
75/.,  being  the  value  thereof  as  aforesaid ;  if  not,  then  a         Hills 
judgment  of  nolle  prosequi  was  to  be  entered  for  the  de-    the  Lohdon 

W.  H»  JVaison,  for  the  plaintiff. — This  is  a  total  loss  of 
part  of  the  cargo,  and  not  an  average  loss  on  the  whole  : 
and  it  clearly  is  a  loss  by  perils  of  the  seas.  Davy  v.  Mil- 
ford  (a)  is  an  authority  in  favour  of  the  plaintiff^s  right  to 
recover  as  for  a  total  loss.  That  was  a  policy  of  assurance 
for  200/.,  on  flax  valued  at  400/.,  and  warranted  free  of 
particular  average.  The  vessel  was  wrecked  on  the  voy- 
age, and  the  assured  did  not  abandon,  but  laboured  to  save 
the  cargo,  and  did  in  fact  save  one-sixteenth  of  it,  but  much 
damaged :  and  it  was  held,  that  they  were  entitled  to  re- 
cover as  for  a  total  loss  of  the  other  fifteen  sixteenths.  In 
Lewis  V.  Bucket  (A),  Lord  Mansfield  lays  down  the  follow- 
ing rule : — "  K  part  of  the  cargo,  capable  of  a  several  and 
distinct  valuation  at  the  outset,  be  totally  lost,  as  if  there 
be  100  hogsheads  of  sugar,  and  ten  happen  to  be  lost, 
the  insurex  must  pay  the  prime  cost  of  these  ten  hogs- 
heads, without  any  regard  to  the  price  for  which  the 
other  ninety  may  be  sold.^'  The  same  principle  applies  to 
any  number  of  quarters  of  wheat  shipped  in  bulk ;  each 
is  capable  of  a  several  and  distinct  valuation.  [Lord 
AbingeTy  C.  B.  —  Sugar  and  other  goods  of  the  same 
kind  are  ordinarily  packed  in  distinct  packages,  and  in- 
sured per  package.  If  the  cargo  lies  in  mass,  like  wheat, 
you  may  value  the  whole  at  so  much  per  quarter,  but  not 
each  quarter.]  That  argument  would  equally  have  ap- 
plied in  Davy  v.  Milford,  because  there  a  part  of  each 
package  was  saved.  In  Cohgan  v.  London  Assurance  Com- 
pany (c),  one  of  the  questions  was,  whether,  part  of  the 

(a)  15  East,  599.  (()  2  Burr.  1170.  (c)  5  M.  &  Sdw.  447. 
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Exeh.  of  Pleas,  cargo  (which  was  wheat  in  bulk)  having  become  so  da- 

N^—^^-L^    maged  by  sea-water  that   it  was  thrown  overboard  by 

Hills        order  of  the  public  authorities  at  Bermuda  for  the  sake 

The  London   of  the  public  healthy  this  amounted  to  a  total  loss  of  that 

Assurance 

Corporation,  part  of  the  cargo?  It  did  not  become  necessary  to 
determine  this  pointy  because  the  Court  held  that  there 
was  a  total  destruction  of  the  adventure ;  but  Abbott,  J., 
said — "  It  is  not  necessary  to  oflFer  any  opinion  on  the 
second  point ;  if  it  were,  I  should  strongly  incline  to  the 
conclusion,  that  this  was  a  total  loss  of  part/'  And  Hd" 
royd,  J. — ''  On  the  other  point,  the  inclination  of  my 
opinion  is,  that  after  part  of  the  whole  cargo  was  thrown 
overboard,  there  was  a  total  loss  by  perils  of  the  seas  of 
that  part/'  Hedburg  v.  Pearson  (a),  which  appears  to 
be  an  authority  against  the  plaintiffs,  is  distinguishable. 
There,  upon  a  policy  on  hogsheads  of  sugar,  warranted 
against  particular  average,  some  part  of  the  sugar  in  every 
hogshead  being  preserved,  although  less  than  3  per  cent 
on  the  whole  cargo,  it  was  held  that  this  could  not  be  a 
total  loss.  But  there  the  substantial  insurance  was  on 
the  hogsheads  of  sugar;  and  each  hogshead  came  safe; 
here  it  is  generally  on  wheat.  But  the  case  is  also  sub- 
ject to  observation.  It  appears  to  have  been  little  dis- 
cussed ;  and  the  Court  considered  the  question  as  having 
been  decided  by  the  jury,  who  had  refused  to  find  for  the 
plaintiffs,  subject  to  a  reservation  of  the  point ;  whereas 
it  certainly  was  matter  of  law  and  not  of  fact,  unless 
some  usage  were  proved,  which  was  not  the  case.  Suppose 
a  loss  by  capture,  and  the  vessel  were  afterwards  recap- 
tured, but  that  while  she  was  in  the  enemy's  hands,  part 
of  the  cargo  was  taken  out ;  would  not  that  be  a  total 
loss  of  that  part?  Here  there  was  an  absolute  and  en- 
tire destruction  of  part  of  the  cargo  by  a  peril  of  the  sea 
— ^it  no  longer  exists.     [Alderson,  B. — Is  not  there  an 

(a)  7  Taunt.  154;  2  Manh.432. 
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average  loss  on  the  whole  bulk  ?]      If  the  parties  had  Exeh,  of  PUas, 


1839. 


known^  while  pumping^  that  a  loss  of  so  much  of  the 

com  would  be  a  necessary  consequence,  then  it  would        Hills 

certainly  have  been  a  case  of  general  average  j  being  a    the  London 

•/»  n  I    J  ji  a  ASSURANCB 

sacnnce  oi  part  to  save  the  rest.  Corporation. 

JR.  V.  Richards,  contra. — ^The  clause  against  particular 
average  is  said  to  have  been  first  introduced  into  poli- 
cies about  the  year  1749  (a);  and  considering  the  vast 
number  of  vessels  since  then  employed  in  carrying  com 
and  other  goods  in  bulk  to  this  country,  and  how  fre- 
quently the  pumping  out  of  part  of  the  cargo — as  in  the 
case  of  salt,  or  saltpetre— must  have  been  unavoidable, 
it  is  a  strong  argument  against  this  action  that  there 
is  not  a  single  instance  to  be  found  of  such  a  claim  as  the 
present.  The  intention  of  the  warranty  against  particular 
average  was  expressly  to  relieve  underwriters  against  small 
claims  in  such  cases.  This  is  clearly  not  a  case  of  general 
average ;  because  the  loss  was  not  occasioned  by  the  act  of 
the  master  and  crew  for  the  safety  of  the  vessel ;  nor  was 
there  any  stranding.  Here  about  one-twentieth  part  of 
the  cargo  has  been  pumped  out.  If  this  be  a  total  loss  of 
that  part,  then,  however  minute  the  portion  lost,  the  same 
conclusion  must  follow.  In  the  cases  cited  on  the  other 
side,  the  consideration,  whether  there  was  a  total  loss  or 
not,  turned  partly  upon  the  question  of  abandonment.  In 
Coloffan  V.  London  Assurance  Company,  it  was  held  to  be 
a  total  loss  at  the  time  of  abandonment,  unredeemed  by 
subsequent  events.  In  Davy  v.  Milford,  the  goods  were  in 
separate  packages  -,  here  the  wheat  was  in  bulk.  This  sub- 
ject was  fully  considered  in  Roux  v.  Salvador  [b),  where  the 
doctrine  of  abandonment,  which  had  formerly  been  carried 
to  an  absurd  length,  was  limited   and  defined.     There,       • 


(a)  So  stated  by  Dunning^  in  his      Burr.  1551. 
argument  in   Wilson  y.  Smith,  3  (6)  3  Bing.N.C.265;  4Scott,  1. 
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B*ek,  of  P!eat,  however^  the  jury  found  that  the  hides  which  were  thrown 

1839 

•  ^     overboard  could  not  have  been  carried,  qu&  hides,  to  the 

Hills  port  of  discharge.  It  is  clear  upon  a  multitude  of  autho- 
The  London  rities,  that  if  this  com  had  remained  on  board,  howerer 
CoRroRATioN.  ii^j^nred^  the  insurers  would  not  have  been  liable  as  for  i 
total  loss.  Anderson  v.  Royal  Exchange  Assurance  Com- 
pany (a)  is  in  point  for  the  defendants.  There  the  vestd, 
which  sailed  with  com  insured  by  a  policy  with  a  memo- 
randum to  be  free  from  all  but  general  average;,  wn 
stranded,  and  continued  under  water  at  high  tide  for  neiify 
a  month,  during  which  time  the  crew,  at  low  water,  were 
employed  in  saving  the  cargo,  the  whole  of  which  was  da- 
maged, but  the  greater  part  recovered  and  kiln-dried.  It 
was  held  that  the  assured,  not  having  given  notice  of 
abandonment  during  the  period  when  the  vessel  was  nndor 
water,  were  not  entitled  afterwards  to  abandon,  and  daini 
as  for  a  total  loss,  the  goods  subsisting  in  specie.  The 
case  of  Davy  v.  Milford  was  cited  and  distinguished  in  Hei- 
burg  V.  Pearson,  where  the  Court  clearly  held  the  loss  not 
to  be  total,  some  part  of  the  sugar  in  each  hogshead  hafing 
been  saved.  [Lord  Abinger,  C.  B. — In  Davy  v.  Milord 
there  was  a  stranding.]  But  frirther,  this  is  not  a  ktt 
by  perils  of  the  seas  within  the  terms  of  the  policy.  Tlie 
loss  was  by  the  effect  of  pumping,  which  is  an  ordinaiy 
incident  of  the  voyage.  Suppose  there  were  a  loss  by  jet- 
tison, (there  being  no  clause  in  the  policy  providing  for  the 
case  of  jettison),  would  it  be  considered  as  arising  from 
perils  of  the  sea?  Or  suppose  the  captain  were  obliged  to 
sell  some  of  the  cai^o  in  order  to  raise  money,  when  driven 
into  harbour  by  perils  of  the  seas — ^the  insurers  would  not 
be  liable  for  the  part  so  sold.  But  at  all  events,  this  being 
a  shipment  in  bulk,  unless  the  Court  can  consider  erenr 

•  grain  of  com  as  separately  insured,  this  cannot  be  held  a 
total  loss  of  a  part. 

(o)  7  £a8t,  38. 
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W.  H.  JVatson,   in  reply. — ^This  is  clearly  a  loss  by  Exek,  of  pieat, 
perils  of  the  seas :  Lawrence  v.  Aberdein  {a),     [Lord  Abirir-    v    ™^'    ^ 
ger,  C.  B. — I  think  we  must  so  consider  it  in  this  case.]        Hills 
That  there  is  no  former  instance  in  the  books  of  such  a  thb  London 
daim,  may  have  arisen  as  weU  from  its  never  having  been  c^X"x"k. 
disputed^  as  from  its  never  having  been  made.    D(wy  v. 
Milfard  is  not  distinguishable  £rom  the  present  case.     In 
Anderson  v.  Royal  Exchange  Assurance  Company,  the  whole 
of  the  com  remained  in  specie ;  here  the  part  in  respect 
of  which  the  claim  is  made  was  wholly  lost.     The  cargo  is 
divisible  in  its  nature.     [AJderson,  B. — How? — ^into  parti- 
cles certainly :  if  you  can  say  the  insurance  is  on  each 
particle^  then  you  may  say  there  has  been  a  total  loss  of 
so  many  particles.    Maule,  B.  referred  to  the  report  of 
Hedbwrg  v.  Pearson  in  Marshall's  Reports^  where  it  ap- 
peared that  GibbSy  C.  J.^  said^  ^^  even  taking  it  to  be  a  case 
for  the  opinion  of  the  Courts  he  did  not  think  the  Court 
would  decide  otherwise.^']     But  it  may  be  also  argued 
that  this  is  in  the  nature  of  general  average :  the  pumping 
was  necessary  for  the  safety  of  the  ship,  and  it  was  there- 
fore the  destruction  of  a  part  for  the  safety  of  the  whole. 
pLiord  Abinger,  C.  B. — It  was  not  necessary  to  part  with 
any  of  the  grain,  but  only  to  get  rid  of  the  water.  We  will 
consider  the  point ;  but  it  seems  to  me,  that  a  jury  would 
be  more  fit  to  decide  the  question  than  we  are.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — ^This  was  an  action  on  a  policy  of 
insurance,  and  the  question  was,  whether  a  loss  amounting 
to  a  very  inconsiderable  portion  of  a  cargo  of  wheat,  which 
had  been  shipped  in  bulk,  was  to  be  considered  as  a  partial 

(a)5B.  &Ald.l07 
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Bxeh,  of  Phoiy  or  as  a  total  loss.     If  it  were  a  total  loss,  it  wotdd  not  M 
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'   ^     witliin  the  memorandum  of  warranty  against  particular 
Hills        average  in  the  policy.    The  case  stated    that  the  wheat 
The  London    was  shipped  in  bulk^  that  it  was  insured  to  the  amount 
Corporation.  ^^  1,500/.,  and  that  the  loss  which  had  taken  place,  amount- 
ing to  about  75/.,  resulted  from  the  wheat  being  pumped 
out  of  the  vessel  along  with  the  sea-water,  which  during 
tempestuous  weather  had  got  in. 

We  are  clearly  of  opinion  that  this  is  no  more  than  an 
average  loss,  and  therefore  that  the  defendants  are  not 
liable  to  make  it  good.     The  case  of  Diwy  v.  Milford  wu 
cited  for  the  plaintiffs  as  an  authority  in  point.     But  that 
was  the  case  of  a  loss  on  a  policy  of  insurance  upon  sugar, 
where  each  hogshead  was  separately  valued  and  insured; 
and  therefore  a  loss  of  one  was  properly  held  to  be  a 
total  loss  of  that  hogshead.     But, -on  the  other  hand,  in 
the  case  of  Hedburg  v.  Pearson,  where  a  part  of  each  hogs- 
head wa3  saved,  the  jury  having  stated  their  opinion  that 
the  loss  was  an  average  one,  and  found  accordingly,  the 
Court  held  that  they  were  right  in  so  doing.     The  law  had 
been  settled  in  many  cases  before,  that  where  the  insur- 
ance is  upon  each  package  separately,  it  is  to  be  treated  as 
a  total  loss  upon  each  package  lost ;  but  when  it  is  an  io- 
surance  upon  the  bulk,  unless  the  loss  exceed  a  certain 
value  upon  the  particular  article,  there  is  no  average  loss; 
and  there  cannot  in  such  a  case  be  any  total  loss  of  a 
portion  only  of  the  cargo.     The  judgment  in  the  present 
case  must  therefore  be  for  the  defendants. 

Judgment  for  the  Defendants. 
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Vaughan  v.  Glenn  and  Another. 


A 


SSUMPSIT. — The  first  count  of  the  declaration  was  The  plaintiff 

framed  on  a  charter-party,  dated  the  15th  of  May,  1838,  first'count! Vn  * 

made  between  the  plaintiff  and  defendants,  owners  of  a  J^he*eb*'"th"^^' 

ship  called  the  Kent,  then  lying  at  Liverpool ;  whereby  it  defendant 

was  agreed  that  the  ship  should,  on  or  before  the  31st  of  to  Honduras, 

May  then  instant,  sail  and  proceed  to  Belize,  in  the  bay  *^  board*  a^Im 

of  Honduras,  and  there,  or  at  the  usual  places  of  loading  ^^•'k**  °f  maho- 

*^  °   gany,  &c.,  and 

in  the  bay,  take  on  board  a  full  cargo  of  mahogany,  &c.,  therewith  pro- 

which  the  plaintifiF  thereby  engaged  to  ship,  not  exceeding  rli«S°° 

what  she  could  reasonably  stow  and  carry,  over  and  above  game^on^bcin^* 

her  tackle,  apparel,  &c.,  and  being  so  loaded,  should  there-  P*>d  freight, 

^^  ^  ,     ,     .  &c;andaUeged 

with  proceed  to  London  or  Liverpool,  and  deliver  the  as  a  breach  that 
same  on  being  paid  freight  at  4/.  per  ton,  &c.  The  count,  Lrgo^deiivered 
after  an  allegation  of  mutual  promises,  averred  that  the  ^fS^^P'^^^'^ 
ship  sailed  according  to  the  agreement,  and  on  the  1st  of  ^^^  received  by 
October  arrived  at  a  usual  place  of  loading  in  the  bay  of  crew,  was  not 
Honduras,  viz.  Ulloa;  and  that  the  plaintiff  there  shipped  vtrcd  acwrding 
a  full  cargo,  not  exceeding  fee,  to  wit,  500  tons  of  maho-  ^°  '^®  •£««- 

,     ^  \  .  .  .  ™c"^     The 

gany,  in  this,  to  wit,  that  he  did  then  and  there,  in  the  second  count 
usual  and  accustomed  way  thercy  and  so  as  that  the  same  consideration 
might  be  thereupon  received  and  taken  on  board  the  said  h^a^  ^u'*^? "^^ 

ship  for  the  said  voyage  to  England,    deliver  the   said  ceruin  goods, 
;  1  ,  n    ,         .,    ,.        ,      to  wit,  &c.,  to 

mahogany  to  the  master  and  crew  of  the  said  ship,  who  be  taken  to  and 

received  the  same  jfrom  the  plaintiff  for  the  purpose  of  oTthedefenJu 
being,  and  so  as  that  the  same  might  be,  taken  on  board  of  *nt*8  vessel,  in 
and  carried  and  conveyed  in  the  said  ship  on  the  said  Honduras,  to 
voyage  to  England.     Breach,   that  although  part  of  the  England,  for 
cargo  was  taken  on  board,  and  carried  and  conveyed  on  fri^ht***&^ 
the  said  voyage  to  England,  and  although  the  ship  pro-  ^«  defendant 

promised  the 
plaintiff  that 
due  and  proper  care  should  be  taken  of  the  goods  until  they  were  loaded,  &c. ;  and  assigned  as  a 
breach,  that  due  and  proper  care  was  not  taken  of  the  goods  until  they  were  loaded ;  but  on  the 
contrary,  by  the  negligence  of  the  defendants,  the  goods,  after  they  were  delivered  to  the  defend- 
ants, and  whilst  in  their  custody  to  be  loaded,  were  wholly  lost : — Hetdf  that  these  counts  dis- 
closed distinct  subject-matters  of  complaint,  and  that  the  plaintiff  was  entitled  to  retain  them  both. 
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Exch,  of  Pleat,  cccdcd  therewith  to  Liverpool,  according  to  orders  thereto* 
^  fore  received  in  that  behalf,  and  there  delivered  the  said 
Vaughan  part  of  her  cargo ;  and  although  the  plaintiff  performed  all 
Glenn.  the  conditions  of  the  said  agreement  on  his  part,  and  paid 
all  the  residue  of  the  fireight,  yet  the  whole  of  the  cargo  so 
delivered  and  received  as  aforesaid  was  not  taken  on  board 
and  carried  and  conveyed  and  delivered  in  and  from  the 
said  ship ;  but  on  the  contrary  thereof,  part  of  the  cargo 
so  delivered  and  received  as  aforesaid,  to  wit,  100  tons  of 
mahogany,  &c.,  was  not  nor  were,  nor  was  any  part  of  the 
same  parcel  of  such  cargo,  taken  on  board,  or  carried, 
conveyed,  and  delivered,  according  to  the  true  intent  and 
meaning  of  the  said  agreement ;  but  therein  the  defendants 
wholly  failed  and  made  default,  and  thereby  the  said 
part  of  the  said  cargo  became  and  was  wholly  lost  to  the 
plaintiff. 

The  second  count  stated,  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  caused 
certain  goods,  to  wit,  100  tons  of  mahogany,  of  great 
value,  &c.,  to  be  taken  to  and  loaded  on  board  of  a 
certain  vessel  called  the  Kent,  then  lying  in  the  bay  of 
Honduras,  for  the  purpose  of  being  carried  and  conveyed 
to  England,  for  reasonable  freight  and  reward  to  the  de- 
fendants, the  defendants  promised  the  plaintiff  that  due 
and  proper  care  should  be  taken  of  the  same  goods,  until 
the  same  should  be  loaded  on  board  the  said  ship.  Aver- 
ment,  that  the  plaintiff  did  deliver  the  said  goods  to  the 
defendants  for  the  purposes  aforesaid.  Breach,  that  due 
and  proper  care  was  not  taken  of  the  said  goods,  until 
the  same  were  loaded  on  board  the  said  ship  ;  but  on  the 
contrary  thereof,  so  little  care  was  taken  of  the  same,  that 
by  and  through  the  negligence,  carelessness,  and  improper 
conduct  of  the  defendants  in  the  premises,  the  said  goods, 
after  they  were  delivered  to  the  defendants  as  aforesaid, 
and  whilst  in  their  custody  to  be  loaded  on  board  the  said 
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1  as  aforesaid,  end  before  the  commencement  of  this  ExcH,  of  PUat, 

1839 
suit,  to  wit,  on  &c.,  became  and  were  wholly  lost.  '  ^ 

The  particulars  of  demand  were   as  follows: — ''  The       Vauohan 

plaintiff  claims  158/.,  the  price  and  value  of  eight  logs        Glbnn. 

of  mahogany  deUvered  to  the  crew  of  the  Kent,  at  Ulloa, 

in  the  Bay  of  Honduras,  in  October,  1838,  and  for  the 

recovery  of  which   he  will  resort  to  each  count  of  the 

declaration.^^ 


Crompton  having  obtained  a  rule  to  shew  cause  why 
one  of  the  above  counts  should  not  be  struck  out  of  the 
declaration, 

J.  Henderson  shewed  cause.  These  coimts  disclose  dis- 
tinct causes  of  action.  The  first  is  on  the  express  contract 
in  the  charter-party,  to  receive  the  goods  at  Honduras 
and  convey  them  to  England ;  the  other  on  the  contract 
implied  by  law  to  use  due  diligence  in  taking  them  from 
the  shore  to  the  ship.  The  case  is  precisely  similar  in 
kind  to  that  of  freight  on  a  charter-party,  and  freight 
pro  rat&  itineris,  which  is  one  of  the  exceptions  mentioned 
in  the  rules  of  Hen.  4,  Will.  4.  The  judge  could  not  in 
this  case  amend  from  one  count  to  the  other. 

Crompton,  contr^. — ^These  counts  only  allege  two  diflFer- 
ent  bailments  on  which  the  same  goods  are  stated  to  have 
been  delivered  to  the  defendants.  As  to  part  at  least  of 
the  purposes  for  which  the  goods  were  received,  the  same 
complaint  is  introduced  into  both  counts.  One  part  of 
the  breach  in  the  first  coimt  is,  that  the  goods  were  not 
taken  on  board  the  ship,  so  that  under  it  the  plaintiff 
could  prove  a  breach  of  that  part  of  the  bailment. 

Lord  Abinger,  C.  B. — I  think  these  counts  ought  to 
stand.     Under  the  first,  the  plaintiff  must  prove  a  breach 

VOL.  V.  8  s  M.  w. 
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Then  if  it  turns  out,  on  the  construction  of  the  charter- 
party,  or  by  usage,  that  it  does  not  extend  to  cover  tke 
liability  between  the  shore  and  the  ship,  the  plaintiff  aeeb 
by  the  second  count  to  recover  for  the  breach  of  the  con. 
tract  implied  by  law  to  take  care  of  the  goods  from  the 
shore  to  the  ship. 

Parke,  B. — These  are  really  different  contracts :  in  tk 
first  count  the  plaintiff  goes  on  the  charter-party,  in  die 
second  on  a  contract  to  which  the  charter-party  may  not 
be  applicable. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


Debt  on  bond 


The  Chancellor,  Masters,  and  Scholars  of  the  Uwi- 
VERSITY  of  Cambridge  v.  Charles  Baldwin. 

JJeBT  on  bond,  dated  the  20th  of  April,  1821.     The 
T?e"con<ritbn^   declaration  set  out  the  bond  and  condition,  which,  after 

reciting  that  the  said  Chancellor,  Masters,  and  Scholin 
had  appointed  one  Robert  Baldwin,  one  Richard  Cradod^ 
and  one  William  Joy,  their  agents  for  the  sale  of  bodoi 
printed  at  their  press  at  the  said  University  of  Cambridge, 
and  that,  previous  to  the  said  appointment,  it  was  agreed 


recited,  that 
the  Chancel- 
lor, Masters, 
and  Scholars  of 
the  University 
of  Cambridge 
had  appointed 
B.,  C,  &  J. 
their  agents 
for  the  sale  of 

books  printed  at  their  press  in  the  University,  and  that  the  defendant  had  offered  to  enter  into  a 
bond  with  them  as  a  surety ;  and  it  was  conditioned,  that  if  the  said  B.,  C,  &  J.  and  the  swmn 
and  survivor  of  them,  and  such  other  person  and  persons  as  should  or  might  at  any  time  or  tiir* 
thereafter,  in  partnership  with  them  or  any  or  either  of  them,  act  as  agent  or  agents  of  theiaii 
Chancellor,  &c,  or  their  successors,  for  the  sale  of  books  as  aforesaid,  did  and  sbonld  dolf 
account  to  the  said  Chancellor,  &c.,  and  their  successors,  for  all  books  delivered  or  sent  to  thm 
or  any  or  either  of  them  for  sale  as  aforesaid,  and  should  pay  all  monies  which  should  beeoae 
payable  to  the  said  Chancellor,  &c,  in  respect  of  such  sale,  then  the  obligation  to  be  void,  &&: 
— Held,  that  by  the  retirement  of  J.  from  the  partnership  of  B.,  C,  &  J.,  the  defendant,  m 
their  surety,  was  discharged  from  all  further  liability  on  this  bond. 
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that  the  said  Robert  Baldwin^  Charles  Cradock^  and  Wil-  BjtcH,  of  pum, 

1839 
liam  Joy,  together  with  one  suflScient  surety,  should  enter  ^ 

into  a  bond  to  the  said  Chancellor,  Masters,  and  Scholars  University  of 

,      -  Cambridqr 

in  the  sum  of  1,500/.,  conditioned  as  thereinafter  was  ex- 
pressed, and  that  the  defendant  had  offered  to  enter  into 
such  bond  with  the  said  Robert  Baldwin,  Charles  Cradock, 
and  William  Joy,  and  the  said  Chancellor,  Masters,  and 
Scholars  had  approved  of  him  as  a  sufficient  surety ;  it  was 
conditioned,  that  if  the  said  Robert  Baldwin,  Charles  Cra- 
dock, and  William  Joy,  and  the  survivors  and  survivor  of 
them,  and  such  other  person  and  persons  as  should  or 
might  at  any  other  time  or  times  thereafter,  in  partner- 
ship with  them  or  any  or  either  of  them,  act  as  agent  or 
agents  of  the  said  Chancellor,  Masters,  and  Scholars,  or 
their  successors,  for  the  sale  of  books  as  aforesaid,  did  and 
should  truly  account  to  the  said  Chancellor,  Masters,  and 
Scholars,  and  their  successors,  for  all  books  delivered  or 
sent  to  them  or  any  or  either  of  them  for  sale  as  afore- 
said, and  did  and  should  well  and  truly  pay  to  the  said 
Chancellor,  Masters,  and  Scholars,  and  their  successors,  all 
monies  which  should  or  might  become  payable  to  them 
for  or  in  respect  of  such  sale  of  books  as  aforesaid,  then 
the  said  therein  above  written  obligation  should  be  void, 
but  otherwise  should  remain  in  full  force :  Provided,  and 
it  was  thereby  declared,  that  if  the  said  defendant  should 
at  any  time  become  unwilling  to  continue  surety  as  afore- 
said, and  should  signify  such  unwillingness  by  notice  in 
writing  delivered  to  the  Vice-Chancellor  of  the  said  Uni- 
▼ersity  for  the  time  being,  or  at  his  residence  in  the  said 
University,  then  and  in  such  case  the  said  Chancellor, 
Masters,  and  Scholars,  and  their  successors,  should  not  be 
entitled  to  recover  from  the  defendant,  his  heirs,  executors, 
or  administrators,   any  penalty  or  sum  of  money  what- 
aoever  for  or  in  respect  of  any  books  delivered  or  sent  to 
the  said  Robert  Baldwin,  Charles  Cradock,  and  William 

s  s2 


Baldwin. 


582  CASES  IN  THE  BZCHBQUEB, 

Ejtc/,.  of  pteat,  Joj,  or  anv  or  either  of  them,  or  any  other  penon  or  per- 
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'  ^     sons  acting  in  partnership  with  them  or  any  or  either  of 
University  op  them  as  agent  or  agents  as  aforesaid^  after  one  week  frun 
9.  the  delivery  of  such  notice  as  aforesaid^  or  for  or  in  re- 

spect of  the  sale  or  produce  of  any  such  books^  or  ai^ 
account,  matter,  or  thing  relating  thereto :  as  by  the  nid 
writing  obligatory,  and  the  condition  thereunder  written, 
will  more  fully  appear.     And  the  said  Chancellor,  Mas- 
ters,  and  Scholars  say,  that  after  the  making  of  the  uid 
writing  obligatory,   to  wit,  on  the   1st   January,  18SS, 
and  on  divers  other  days  between  that  day  and  the  1st  «f 
January,  1838,  divers,  to  wit,  200,000  books  theretofDce 
printed  at  the  press  of  the  Chancellor,   Masters,  and 
Scholars  of  the  said  University,  in  the  said  University,  of 
great  value,  to  wit,  of  the  value  of  20,000/.,  were  dehvered 
and  sent  by  the  Chancellor,  Masters,  and  Scholars  of  tlie 
said  University  for  the  time  being  to  the  said  Robert 
Baldwin  and  Charles  Cradock  for  the  sale  thereof,  the 
said  Robert  Baldwin  and  Charles  Cradock,  during  aU  the 
time  last  aforesaid,  being  and  acting  as  agents  of  the 
Chancellor,  Masters,  and  Scholars  of  the  said  Univenitj 
for  the  time  being,  for  the  sale  of  books  printed  at  their 
press  in  the  said  University  as  aforesaid,  and  carrying  on 
trade  in  partnership  and  together,  and  the  said  WiUian 
Joy  having  before  the  last-mentioned  time  or  any  part 
thereof,  to  wit,  on  the  22nd  of  November,  1827,  retired 
from  partnership  with    the    said    Robert   Baldwin  and 
Charles  Cradock,  and  ceased  from  thenceforth  to  be  or 
act  as  agent  of  the  Chancellor,  Masters,  and  Schohurs  of 
the  said  University  for  the  sale  of  books  as  aforesaid. 
And  the  Chancellor,  Masters,  and  Scholars  of  the  said 
University  further  say,  that  at  the  commencement  of  thii 
suit,  to  wit,  on  the  said  1st  of  January,  1838,  divers  mo- 
nies, amounting  in  the  whole  to  a  large  sum,  to  wit,  the 
sum  of  1,000/.,  became  and  were  due  and  payable  to  the 
Chancellor,  Masters,  and  Scholars  of  the  said  Universi^ 
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for  the  time  beings  from  the  said  Robert  Baldwin  and  £reA.  ^  PUa$, 
Charles  Cradock,  for  and  in  respect  of  the  sale  of  the  said      ^  *°^^'  ^ 
books  so  delivered  and  sent  as  aforesaid.     Yet  the  Chan-  University  of 

Cambridgk 

cellor^  Masters,  and  Scholars  of  the  said  University  aver,  ©. 

that  the  said  Robert  Baldwin  and  Charles  Cradock  have 
not,  nor  has  either  of  them,  well  and  truly  paid  to  the 
said  Chancellor,  Masters,  and  Scholars  of  the  said  Univer- 
«ity,  in  the  said  writing  obligatory  mentioned,  or  their  suc- 
cessors, the  said  monies  which  so  became  payable  to  them 
as  aforesaid,  or  any  or  either  of  them  or  any  part  thereof, 
but  have  neglected  so  to  do.     By  reason  whereof,  &c. 

Special  demurrer,  and  joinder  in  demurrer. 

The  point  stated  for  argument  on  the  part  of  the  de- 
fendants was,  that,  by  the  retirement  of  William  Joy  from 
the  partnership  of  Baldwin,  Cradock,  &  Joy,  the  defend- 
ant, as  their  surety,  was  discharged  from  all  further  liabi- 
lity on  the  bond. 

The  case  was  argued  in  Easter  Term  last  by 

Wightman  in  support  of  the  demurrer. — ^The  question  is, 
whether  on  the  retirement  of  one  partner  from  the  firm,  the 
surety  is  or  is  not  discharged  ?  It  is  submitted  that  he  is 
discharged.  The  continuance  of  two  of  the  three  persons, 
Baldwin,  Cradock,  &  Joy,  in  partnership,  after  the  retire- 
ment of  one,  is  not  a  term  in  the  condition.  The  states  of 
things  contemplated,  under  which  the  defendant  was  to  be 
liable,  are,  when  a  partner  dies,  or  a  new  one  is  introduced, 
or  all  carry  on  trade  together.  Retirement  is  substan- 
tially diflPerent  from  all  these ;  the  retiring  partner  might 
perhaps  take  with  him  all  the  assets  of  the  firm ;  so  Mr. 
Joy  might  be  the  only  substantial  partner,  or  the  defend- 
ant might  have  other  good  reasons  for  restricting  his 
responsibility.  The  parties  to  account  are  "  R.  Baldwin, 
C.  Cradock,  and  W.  Joy,  and  the  survivors  and  survivor  of 
them,  and  such  other  person  and  persons,  &c.'^   The  books 


Baldwin. 
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Exeh.  of  Pleat,  are  to  be  sent  "  to  them  or  either  of  them/'  that  is,  being  in 

'  ^     partnership  as  previously  mentioned.    The  cases  of  WeMtw 

University  op  v.  Barton  (fl),  and  Simson  V.  Cooke  (b),  are  in  point.     In  the 

Cambridge 

V.  one  case  the  words  '^  or  any  or  either  of  them/'  and  in  the 

other  the  words  "  or  either  of  them,"  were  similarly  intoo- 
duced,  and  yet  they  were  held  to  be  restricted  by  the 
recitals,  to  any  of  them  in  partnership.  [Parke,  B. — ^Thc 
recital  mentions  the  three,  but  the  condition  may  go  fur- 
ther.] 

Cowling,  contra. — It  is  not  disputed  that  the  condition 
may  be  qualified  by  the  recital,  but,  as  observed  by  Lord 
Ellenborough,  C.  J.,  in  Parker  v.  Wise  (c),  "  all  this  imports 
that  it  is  to  be  gathered  from  the  recital  that  the  intention  of 
the  parties  requires  that  the  condition  should  be  qualified.'' 
Here  the  contrary  appears,  for  the  defendant  expresalr 
continues  his  liability  after  the  death  of  one  partner,  and 
also  the  introduction  of  a  new  one,  which  negatives  any 
intention  of  restricting  his  liability  to  the  continuance  of 
the  three  in  partnership,  as  was  considered  to  follow  bom 
the  absence  of  such  pro\dsions  in  the  cases  cited.  In 
Simson  v.  Cooke,  Lord  Gifford  (rf)  rehed  on  the  circom- 
stance  that  the  surety  might  have  entertained  a  high  opi- 
nion of  the  integrity  and  discretion  of  one  of  the  partners; 
but  here  that  reason  cannot  apply,  for  any  one  may  die, 
and  any  number  of  strangers  be  introduced,  and  yet  the 
defendant  will  remain  liable.  The  true  construction  is,  not 
to  consider  that  the  defendant  makes  an  enumeration  of 
all  the  different  cases  in  which  he  is  to  be  liable,  but  whe- 
ther his  liability  does  not  extend  through  a  class  of  drcum- 
stances  of  which  he  has  afforded  instances.  The  general 
intent  is  to  be  considered.  He  is  to  be  liable  for  all  boob 
delivered  "  to  them  or  any  or  either  of  them ;"  the  previous 


(a)  4  Taunt.  678.  (c)  6  Mau.  &  Selw.  239,  247. 

it)  1  Bing.  452.  ((/)  1  Bing.  461. 
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language  does  not  shew  that  this  is  to  be  restricted,  and  JSwA.  of  piea$, 
the  language  subsequently  of  the  proviso  shews  that  it  is  ^ 

to  have  an  extensive  meaning,  because  hberty  is  reserved  to  University  of 

.      .  Cambridge 

th6  defendant  to  exonerate  himself  from  all  responsibility  _  v, 
arising  from  any  change  or  otherwise,  by  giving  a  week's 
notice.  The  restriction  suggested  by  the  defendant  cannot 
be  correct ;  for  if  Messrs.  Baldwin,  Cradock,  &  Joy  were  to 
take  a  new  partner,  and  Joy  were  to  retire,  the  defendant 
would  continue  liable  by  the  express  language  of  the 
condition,  which  negatives  the  defendant's  construction. 
[Alderson,  B. — ^The  defendant  would  say  that  in  the  sup- 
posed case  the  condition  must  be  read  as  having  the  word 
"  survivors,''  or  the  like,  carried  through  the  whole  sen- 
tence.] That  would  be  going  further  than  any  case  hitherto 
in  favour  of  sureties.  If  every  instance  in  which  a  surety 
is  to  be  liable  is  to  be  specified,  it  will  scarcely  be  possible 
to  draw  these  bonds  with  sufficient  circumstantiality  and 
correctness.  [Parke,  B. — The  words  of  the  bond,  as  to 
partners,  are  "  and  such  other  person,  &c.,"  that  is,  the 
responsibility  is  confined  to  the  cases  of  partners  together 
with  the  firm  of  Baldwin,  Cradock,  &  Joy,  or  some  of 
them.] 

Wightman  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Trinity 
Term  by 

Lord  Abinger,  C.  B. — ^This  was  an  action  upon  a  bond 
against  a  surety.  The  condition  of  the  bond  stated,  that 
the  firm  of  Baldwin,  Cradock,  &  Joy  had  been  appointed 
agents  to  the  University  for  the  sale  of  books,  and  it  was 
conditioned  "  that  if  the  said  R.  Baldwin,  C.  Cradock,  & 
W.  Joy,  and  the  survivors  and  survivor  of  them,  and  such 
other  person  and  persons  as  should  or  might  at  any  time 
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Eacch,  rf  Pleas,  or  times  thereafter^  in  partnership  with  them^  or  any  or 
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'  ^     either  of  them,  act  as  agent  or  agents  of  the  said  Chan- 

University  of  cellor,  Masters,  and  Scholars,  or  their  successors,  for  the 

Cambriook 

V.  sale  of  books  as  aforesaid,  did  and  should  duly  account,^ 

the  bond  should  be  void.  It  then  states  that  Mr.  Joy  had 
quitted  the  partnership,  and  left  the  other  two,  namely, 
Messrs.  Baldwin  &  Cradock,  carrying  it  on^  and  that  ilie 
University  employed  them  as  their  agents,  and  that  it  wai 
for  their  default  that  this  action  was  brought  against  the 
surety,  the  defendant  in  this  case. 

The  first  impression  the  Court  had  was,  that  the  surety 
was  liable.  On  the  argument,  however,  Mr.  Wightwum 
took  a  distinction  between  the  case  of  any  two  of  them  ear- 
ring on  partnership  together  in  the  lifetime  of  the  other 
members  of  the  firm,  and  contended  that  the  words  of  the 
condition  did  not  embrace  that  case ;  and  the  Court  have 
come  to  that  conclusion.  On  the  argument,  I  did  not  dis- 
tinctly see  the  answer  to  that  objection,  but  I  must  own 
I  was  very  desirous  to  find  it ;  but  on  looking  narrowly 
through  the  condition,  I  am  afiraid  we  must  decide  in  fii- 
vour  of  Mr.  fVtghtman's  objection.  The  words  of  the  ocm- 
dition  are,  "  that  if  the  said  Robert  Baldwin,  Charles 
Cradock,  &  William  Joy,  and  the  survivors  and  survivor  of 
them,'^  &c.  K  the  words  had  been  "  or  any  or  either  of 
them,  or  the  survivors  or  survivor  of  any  or  either  d 
them,'^  that  would  have  answered  the  plaintiffs'  purpose, 
for  it  would  meet  the  case  of  one  or  more  of  these  persons 
quitting  the  partnership,  or  of  one  of  them  dying.  But 
looking  at  the  precise  words  of  this  condition,  the  case 
certainly  is  not  brought  within  the  terms  of  it,  and  there 
must  therefore  be  judgment  for  the  drfendant. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  defmdant 
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Exch.  of  Pleast 
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Weeton  and  Others  v.  Woodcock  and  Others. 


T 


HE  first  couQt  of  the  declaration  alleged^  that  the  plain-  The  first  count 

tiffs  by  indenture  had  demised  to  one  Taylor  a  certain  ation  alleged^ 

factory  then  in  hia  occupation,  and  the  warehouse,  engine,  ^^^^  ^^  Pj****" 

and  engine-houses,  &c.,  to  the  factory  and  steam-engine  ""»«d  to  t.  a 

,    ,         .  T      1  t      m      ^  factory,  and  the 

belonging.     It  then  set  out  a  coyenaut  by  Taylor  to  keep  warehouse, 
up  a  good  steam-engine,  with  a  boiler  of  beaten  iron,  and  engine-house, 
at  the  end  of  the  term  to  deliver  up  the  premises,  and  all  &c.,  thereto  be- 

longing;  It  then 

things  thereon,  in  good  repair,  and  a  proviso  for  re-entry  set  out  a  cove- 
in  case  of  the  bankruptcy  of  Taylor,  or  non-performance  keep  up  a  good 
of  the  covenants.     It  then  averred,  that  Taylor  entered  S'lnd  to 
and  continued  in  possession  until  the  term  was  deter-  deliver  up  the 

premises  in 

mined  by  reason  and  in  consequence  of  the  bankruptcy  good  order,  with 
of  Taylor,  and  the  non-performance  of  the  covenants;  upoiTthemf  at 
and  that,  at  the  time  of  the  determination  of  the  term,  ^***  ^^^^l  *® 

,  ,  ,  *erm.     There 

"  3,  certain  steam-engine  boiler  theretofore  annexed,  set  was  a  proviso 
up,  and  placed  on  the  demised  premises  by  Taylor,  re-  case  t.  should 
mained  and  continued  annexed,  and  set  up  and  placed,  rupt!"*The^" 
after  the  making  of  the  indenture,  and  during  the  term,^^  deciararionthen 

.  .  .  .  alleged  the 

and  was  used  for  working  the  said  demised  steam-engine,  entry  of  t.,  and 
and  was  proper  and  necessary  for  working  the  same,  and,  tinued^rpos- 
at  the  time  of  the  determination  of  the  term,  was  the  only  '«®**on  until  the 

'  •'     term  was  deter- 

boiler  on  the  demised  premises  capable  of  supplying  the  mined  by  the 
engine  with  steam;  and,  "by  reason  of  the  premises,  the  sequence  of  t/s 
plaintiff  had  become  entitled  to  the  steam-boiler,  and  the  ^^ly^rrld 
same  ought  to  have  remained  and  continued  and  been  left  ^^*^  *  certain 

°  ^  ^  steam-boiler 

on  the  premises,  aud  not  disannexed  or  removed  without  theretofore  an- 
the  consent  of  the  plaintiffs.'^     Breach,  that  the  defend-  up  <,„  the  de* 

mised  premises 
by  T.,  remained 
and  continued  so  annexed  during  the  term  and  at  the  time  of  its  determination,  by  reason  whereof 
the  plainUffs  had  become  entitled  to  it,  and  the  same  ought  to  have  remained  and  been  left  on 
the  demised  premises,  and  not  to  have  been  disannexed  therefrom.  Breach,  that  the  defendants, 
Intending,  &c.,  wrongfully  and  without  the  plaintiffs'  consent  disannexed  and  removed  the  said 
steam-engine  boiler  from  the  demised  premises,  whereby  the  estate  and  interest  of  the  plaintiflb 
in  the  factory,  &c,  was  greatly  injured  and  deteriorated: — Hfld,  that  this  was  substantially  a 
count  in  trespass,  and  could  not  be  joined  with  a  count  in  trover. 
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Etch,  of  PUat,  ants  wrongfully^  and  without  the  license  of  the  plaintiiEi, 

w    ^      .     and  against  their  will,  disannexed  and  removed  the  steam- 

Weeton       engine  boiler,  by  means  whereof  the  estate  and  interests 

Woodcock,     of  the  plaintiffs  in  the  factory  were  greatly   injured  (a). 

The  second  count  was  in  trover. 

General  demurrer,  and  joinder  in  demurrer.  The  point 
stated  for  argument  on  the  part  of  the  defendants  was, 
that  the  first  count  was  in  trespass,  and  could  not  be  joined 
with  a  count  in  trover. 

Crompton,  in  support  of  the  demurrer. — ^There  is  a  mis- 
joinder, as  the  matters  alleged  in  the  first  count  are  matters 
in  trespass.  It  is  not  case,  on  the  ground  of  the  injuiy 
being  to  the  reversionary  estate,  or  of  the  damages  being 
consequential,  but  it  states  matters  of  trespass  direct  and 
immediate  to  the  possession  of  the  plaintiff. — ^The  Court 
then  called  on 

Cowling  to  support  the  declaration. — ^The  declaration  is 
good,  for  the  first  count  is  in  case  and  not  in  trespass.  It 
begins  in  case,  and  not  in  trespass  j  and  even  if  the  cause 
of  action  would  have  been  better  stated  in  trespass,  yet  if 
the  Court  think  that  it  is  meant  as  a  count  in  case,  they 
will  give  judgment  for  the  plaintiff  on  the  other  count ;  for 
if  the  first  be  an  informal  count,  the  defendant  should 
have  demurred  specially  to  that  count  only.  The  first 
count  contains  no  averment  that  the  boiler  was  the  pro- 
perty of  the  plaintiffs,  and  that  they  were  in  possession  of 
it.  But  supposing  they  can  maintain  an  action  of  trespass 
for  the  disannexing,  there  are  many  cases  in  which  a 
party  can  waive  the  trespass  and  sue  in   case.     [Parke, 


(a)  See  the  declaration  set  out      the    words    *^  and  converted  and 
more  at  length,  ante,  143-4.     The      disposed  thereof  to  their  own  use." 
plaintiff  amended  by  striking  out 
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B. — That  might  perhaps  be  so  as  to  the  personalty,  but  Exch.  rf  Pleas, 


1839. 


there  are  no  such  authorities  as  to  landJ]  It  is  sub- 
mitted, that  even  assuming  that  the  plaintiffs  must  be  Weeton 
considered  as  in  possession,  there  can  be  no  reason  for  the  Woodcock. 
distinction  between  land  and  personal  property.  K  a 
plaintiff  may  waive  a  direct  trespass  to  a  chattel,  and  bring 
trover  for  the  supposed  conversion,  why  may  he  not,  as  in 
this  instance,  waive  the  wrongful  entry  on  the  land,  and 
maintain  case  for  the  consequential  damage  arising  to  his 
interest  in  the  land,  for  the  disannexing  of  a  fixture  which 
rendered  the  land  more  valuable  ?  The  authorities  repu- 
diate such  a  distinction.  According  to  Viner^s  Abr.  tit. 
Actions,  M.  (c),  pi.  6,  certainly  it  is  said,  ''  K  a  man 
comes  upon  my  own  land  and  makes  a  nuisance  to  my 
watercourse,  as  if  he  makes  a  lime-pit,  &c.,  I  cannot  have 
an  action  upon  the  case  against  him  for  this,  but  an  action 
of  trespass  ;^^  but,  in  the  marginal  note.  Cooper  v.  St. 
John  {a)  is  referred  to,  where  that  case  was  cited  and  over- 
ruled. So,  Booth  V.  Oliver  (i)  goes  even  further  than  the 
present  case  on  this  point.  The  language  of  Tindal,  C.  J.,  in 
Holland  v.  Bird  (c),  is  general,  and  applies  to  land  as  well 
as  chattels.  He  says,  "  although  a  wrongful  taking  may  be 
a  ground  of  trespass,  there  are  many  cases  in  which  a  party 
may  waive  the  trespass  and  sue  in  case ;  such  is  the  action 
of  trover;  and  no  one  will  deny  that  trover  lies  for  the 
subsequent  detainer,  when  the  original  seizure  is  an  act 
of  trespass.''  So  in  Muskett  v.  Hill  (rf),  where  the  grantor 
of  a  license  to  mine  re-entered  and  forcibly  expelled  the 
grantee,  it  was  held  that  case  was  maintainable,  although 
Harker  v.  Birkbeck  (e)  was  cited  to  shew  that  trespass  was 


(a)  Aleyn,  84.  (c)  10  Bing.  15,  3  M.  &  Scott, 

(6)  1  Viner's  Abr.  Actions,  K.      363. 
(c.)  pi  3.  (d)  5  BiBg.  N.  C.  694. 

{e)  3  Burr.  1556. 
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Exch,  9f  Pieoi,  the  proper  form  of  action.     \Parkey  B. — ^In  Muskeit  f. 
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'  V  Hill,  there  was  only  a  license  to  work  a  mine — ^there  wat 
Weeton  no  possession  so  as  to  maintain  trespass.]  That  does  not 
Woodcock,  appear,  and  Harker  v.  Birkbeck  is  a  strong  authority  to 
shew  that  the  plaintiff  might,  in  the  case  of  Musietti. 
Hill,  have  maintained  trespass.  [Parke,  B. — Harker  t. 
Birkbeck  was  the  case  of  an  exclusive  license,  and  it  was 
expressly  stated  that  the  plaintiffs  were  in  possession  of 
the  mine] .  Moreton  v.  Hardem  (a),  WilUams  v.  Holland  [b)j 
Com.  Dig.  Action,  M.  2,  are  also  authorities  to  shew  tliat  a 
party  may  bring  case  or  trespass  at  his  election.  Here  all 
that  appears  is  that  the  lease  was  determined ;  and  it  wai 
nx)t  inconsistent  with  that,  that  Taylor  should  have  con- 
tinued in  possession ;  and  if  whilst  he  so  continued  in  pos- 
session the  assignees  had  disannexed  the  boiler,  case  and 
not  trespass  is  the  proper  remedy :  BurcheU  v.  Homsbp  (c). 
[Lord  Abinger,  C.  B. — There  the  tenant  remained  in 
possession  after  the  expiration  of  a  notice  to  quit,  and 
Lord  Ellenborough  said  that  whilst  the  possession  remained 
in  the  tenant,  the  landlord  might  be  considered  as  entitled 
to  the  reversion.  Parke,  B. — The  landlord  might  in  that 
case  treat  him  as  a  tenant  or  not,  at  his  option.]  There 
is  nothing  to  shew  that  the  plaintiffs  were  in  possession, 
and  therefore  it  must  be  considered  as  if  they  had  not 
obtained  actual  possession.  This  is  not  a  demurrer  to 
the  count,  but  to  the  declaration,  and  every  intendment  to 
make  the  particular  count  good  should  therefore  be  made. 
Here  there  is  no  averment  that  the  plaintiffs  were  in  pos- 
session ;  the  declaration  only  shews  that  they  were  entitled 
to  it.  It  shews  Taylor  to  have  gone  into  possession, 
but  does  not  shew  him  to  have  left.    Neither  does  it  allege 


(fl)  4  B.  &  Cr.  223;  6  Dowl.  {b)   10   Bing.    112;   3  M.  A 

&  Ry.  275.  Scott,  540. 

(c)  I  Camp.  360. 
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that  the  boiler  belonged  to  the  plaintiffs,  but  only  that,  Exeh.  of  PUat, 
in  pursuance  of  the  covenant,  it  ought  to  have  been  left  ^  ^*  ^ 
there  for  them,  which  gave  them  a  kind  of  lien  upon  it,  Wbetow 
which  might  well  be  the  subject  of  an  action  upon  the  Wooococx. 
case.  [Parke,  B. — Does  not  the  declaration  aver  that 
the  boiler  was  affixed  to  the  freehold?  then,  if  so,  it  be- 
longs to  the  landlord  after  the  determination  of  the  term.] 
Martyr  v.  Bradley  (a)  was  a  similar  case  to  the  present. 
That  was  an  action  by  landlord  against  tenant  for  wrong- 
ftdly  removing,  after  the  expiration  of  the  lease,  a  pair  of 
mill-stones  set  up  by  the  tenant  during  the  term.  There 
the  declaration  was  in  the  same  form  as  the  present,  and 
was  also  a  coimt  in  trover.  Although  the  plaintiffs  here 
might  have  shaped  their  case  differently,  and  said  that  this 
was  their  boiler,  yet  they  might  go  lower  and  claim  a 
special  property  in  it:  Pitts  v.  Gaince  (4).  [Parkey  B. — 
But  here  you  allege  an  absolute  property  in  the  boiler, 
and  you  bring  an  action  for  tearing  down  a  fixture,  which 
is  a  trespass.  Your  argument  is,  that  the  Court  cannot 
assume  it  was  a  trespass,  and  that  it  is  very  imcertain 
whether  it  amounts  to  one  or  the  other.]  Yes ;  and  tha^ 
if  the  coimt  is  ambiguous,  it  should  have  been  demurred 
to  on  that  groimd.  In  Pickering  v.  Riidd  {c),  where  the 
defendant  nailed  to  his  own  wall  a  board  which  overhimg 
the  plaintiff's  close.  Lord  EUenborough  was  of  opinion 
that  case  and  not  trespass  was  the  remedy. 

Crompton,  in  reply. — The  question  is  not  whether  this 
is  a  good  count  in  trespass  in  point  of  form,  but  whether 
it  substantially  states  matters  which  are  the  subject  of  an 
action  of  trespass ;  and  it  is  clear  that  it  does.  The  decla- 
ration shews  a  possessory  right  in  the  plaintiffs  by  the 

{a)  2  M.  &  Scott,  25.  (b)  1  Salk.  10. 

(c)  4  Camp.  219. 
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Exch,  of  pieoi,  detenrnnation  of  the  term,  and  that  detennination  must 
^     °^      .     have  been  by  re-entry,  and  is  so  alleged  in  effect.     When 
Weeton       once  it  is  shewn  that  the  phdntiffs  became  possessed  by 
Woodcock,     the  determination  of  the  term,  the  law  presumes  that  they 
continued  to  be  so  at  the  time  the  injury  was  commit- 
ted.    When  once  they  got  into  possession,  if  a  person 
afterwards  entered  wrongfully,  they  could  not  bring  case, 
the  cause  of  action  being  in  trespass  or  none  at  alL    If 
an  injury  is  done  to  the  land  of  a  person  out  of  pos- 
session, but  who  has  the  possessory  right,  he  must  enter, 
and  then  bring  trespass  for  the  antecedent  wrong,  lua 
entry  being  relative  back  for  that  purpose;  then,  after 
revesting  the  possession  by  ejectment,  the  lessor  of  the 
plaintiff  may  bring  trespass  for  the  mesne  profits.    In 
Hensworth  v.  Fowkes  (a),  Littledale,  J.,  says,  ''  I  do  not 
accede  to  the  general  position,  that  whenever  there  is 
a  trespass,  and  also  a  consequential  damage,  the  plain- 
tiff may,  at  his  election,  waive  the  trespass  and  sue  in 
case.     If  that  were  so,  whenever  there  is  an  assault  and 
a  consequent  injury,  the  party  might  adopt  this  course, 
and  so  entitle  himself  to  costs,  if  he  recovered  only  one 
shilling  damages :"  and  Tauntan,  J.,  in  the  course  of  the 
argument,  made  a  similar  observation.    In  Smith  v.  Good- 
win {b),  one  of  the  counts  alleged  that  the  defendants 
took  and  distrained  the  goods  of  the  plaintiff  for  rent  of 
more  than  sufficient  value  to  satisfy  the  rent  and  costs, 
and  then  voluntarily  abandoned  the  same,  and  afterwards 
wrongfully,  injuriously,   and  vexatiously  again  took  and 
distrained  the   same   goods  for  the  same  rent,   and  re- 
fused to  return  the  same   and   converted  them  to  their 
own  use ;  and  it  was  held,  on  motion  in  arrest  of  judgment, 
that  although  the  second  taking  of  the  goods  was  a  tres- 


(a)  4  B.  &  Ad.  449  ;   1  Nev.  &  (6)  4  B.  &  Ad.  413;  1  Nev.  & 

Man.  321.  Man.  371. 


^ 
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pass,  yet  case  might  be  sustained ;  but  that  was  on  the   ^<^*-  ^S  ^'«« 
ground  that  the  count  had  alleged  a  conversion,  in  re-  ' 

spect  of  which  the  plaintiff  might  maintain  case.  There  ^eeton 
Parke,  J.,  says,  "  It  seems  to  me  that  the  7th  count  Woodcock. 
[the  count  before  mentioned]  is  an  informal  coimt  in  tro- 
ver, setting  forth  circumstances  which  it  was  unnecessary 
to  state,  but  which  are  the  subject  of  such  an  action;'' 
and  he  then  adds,  that  it  might  be  considered  as  an  infor- 
mal count  in  trover,  and  after  verdict  su£Scient ;  and  PaU 
teson,  J.,  fully  concurs  in  that  view  of  the  case.  The 
true  principle  was  laid  down  in  the  case  of  Reynolds  v. 
Clarke  (a),  namely,  that  for  an  act  immediately  injurious, 
trespass  is  the  proper  remedy,  but  for  an  act  which  is 
consequentially  injurious,  case  is  the  proper  form  of  action. 
Here  the  count  is  in  truth  for  an  immediate  act  of  tres- 
pass. The  plaintiffs  appear  to  claim  damages  merely  for 
the  disannexing  of  the  boiler,,  but  they  in  effect  go  for  the 
breaking,  although  they  do  not  call  it  so.  An  injury  to  the 
freehold  in  the  plaintiff's  possession  cannot  be  made  the 
subject  of  an  action  upon  the  case.  The  case  of  Muskett 
V.  HUl  was  that  of  the  wrongful  conversion  of  an  incorpo- 
real hereditament.  An  action  on  the  case  for  an  injury 
to  the  plaintiff's  reversion  of  a  real  estate,  implies  an  out- 
standing estate  in  another. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  first 
count  is  substantially  a  count  in  trespass.  Supposing  it 
to  have  been  the  only  coimt  in  the  declaration,  and  that 
the  cause  had  gone  to  trial,  the  plaintiffs  might  recover 
under  it  damages  exceeding  the  value  of  the  boiler.  The 
plaintiffs  may  have  liberty  to  amend,  on  payment  of  costs. 

Parke,  B. — I  am  also  of  opinion  that  the  first  coimt  is 

(a)  2  Ld.  Raym.  1399. 
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Ejsch,  of  Pitas,  a  count  in  trespass,  and  I  think  that  a  special  demnrrer 
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^  •  .     might  have  been  added,  pointing  ont  the  ambiguity  of  the 

Weston  count.  K  we  examine  the  count,  it  will  clearly  appear  to 
Woodcock,  be  in  trespass :  it  avers  that  the  term  in  the  premises  was 
determined;  which  of  itself  imports  that  the  landlord 
entered  and  took  possession.  It  then  alleges  that  at  the 
time  of  the  determination  of  the  term,  the  defiendaikt  dis> 
annexed  a  certain  chattel,  by  means  whereof  the  estate  and 
interest  of  the  plaintiffs — ^not  their  Tcversionazy  interest 
— ^was  injured*  The  count,  therefore,  shews  an  injury  to 
the  plaintiffs^  possession,  and  that  forms  the  subject  of 
an  action  of  trespass.  Upon  this  declaration  the  plain- 
tiffs might  have  recovered  for  the  trespass,  and  con- 
sequently, such  cause  of  action  cannot  be  joined  with 
case.  The  authorities  cited  by  Mr.  CawUng  were  cases  in 
which  a  consequential  injury  ensued,  and  there  is  no  doubt 
that  where  there  is  a  direct  injury,  and  also  m  conse- 
quential damage,  that  may  form  the  subject-matter  either 
of  case  or  trespass ;  but  where  there  is  a  direct  injuiy 
to  the  soil  and  freehold,  there  is  no  other  remedy  but 
trespass.  The  rule  is  correctly  stated  by  my  Brother 
LUtledale,  in  Hentworth  v.  Fawkes,  though  the  other  Judges 
disagree  with  respect  to  the  application  of  it. 

• 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs;  otherwise, 

Judgment  for  the  defendants. 


^ 
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Exch.  of  PUoM, 
1839. 

Bradbuby  v.  Emans. 

Assumpsit,  by  the  second  indorsee  of  a  bill  of  ex-  Tom  action  on 
change,  against  the  acceptor.    The  defendant  pleaded  that  *j^^*^*  **  b**,'n. 
after  the  said  bill  of  exchange  had  been  indorsed  to  the  ^or^^ee  against 
plaintiff,  and  before  the  same  became  due  and  payable  defendant 
according  to  the  tenor  and  effect  thereof,  and  before  the  ^^^  ^he  bm 
defendant  had  notice  that  the  said  last-mentioned  indorse-  5*^  **?*" '?" 

dorsed  to  the 

ment  had  been  made  to  the  plaintiff,  he  the  defendant,  at  pi^intifl;  and 

the  request  of  one  B.  P.  Thoms,  the  drawer  of  the  said  bill,  due,  and  before 

accepted  a  certain  other  bill  of  exchange,  to  wit,  a  certain  JJcMndowe- **^ 

bill  bearing  date  &c.,  and  drawn  by  the  said  R.  P.  T.  upon  "*®°J»  ***  f?"^** 

o  '  J  r         another  bill  to 

the  defendant,  for  payment  to  the  said  R.  P.  T.  or  order,  of  the  drawer  by 

96/.,  three  months  after  the  date  thereof,  and  which  period  and  in  HeuTf* ' 

Iiad  not  elapsed  before  the  commencement  of  this  suit ;  and  li*oned*biu  ***' 

the  defendant  then  delivered  the  last-mentioned  bill  to  the  *"^  '^*'  **®  **»^ 

not  before  or  at 

said  R.  p.  T.,  for  the  purpose  of  him  the  said  R.  P.  T.'s  in-  the  time  he 
dorsing  the  same  to  the  holder  or  holders  of  the  said  bill  uuer  biu,^  or 
in  the  declaration  mentioned  by  way  of  renewal,  and  in  fof*"^^™®  ^f' 
lieu  of  the  said  last-mentioned  bill,  he  the  said  R.  P.  T.,  mencement  of 

1  •1-1  IT  •!  iiii  ^^**  ***^t,  any 

then  representing  that  he  could  preyail  upon  the  holder  to  notice  that  the 
renew  the  bill  in  the  declaration  mentioned;  and  the  said  change  had**" 
R.  P.  T.  then  received  the  bill  first  in  this  plea  mentioned,  ^®«?  indorsed 

'^  '    to  the  plain- 

for  the  purpose  aforesaid,  and  then  promised  to  get  the  tiff,  and  the 
bill  in  the  declaration  mentioned  renewed  and  withdrawn  not  then,  nor 
from  circulation,  with  and  by  means  of  the  bill  in  the  plea  ^^l  ^^^' 
first  mentioned.     And  the  defendant  further  saith,  that  he  ^"*'  ^^^^  **»*' 

'the  plaintiff 

had  not  before,  or  at  the  time  that  he  accepted  and  gave  was  the  holder 
the  said  bill  first  in  this  plea  mentioned  as  aforesaid,  or  The  Court  set 
at  any  other  time  before  the  commencement  of  this  suit,  ***,*  ***,"  P*** 

•^  'as  frivolous. 

any  notice  that  the  said  bill  in  this  declaration  mentioned 
had  been  indorsed  to  the  plaintiff,  as  in  the  declaration 
alleged :  and  the  defendant  did  not  then,  nor  until  after 
the  said  bill  became  due,  know  that  the  plaintiff  was  the 

VOL.  V.  T  T  M.  W. 
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Exck.  of  PUat,  holder  of  the  bill  in  the  declaration  mentioned,  but  ahrsTS 
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considered  that  the  same  had  been  renewed^  and  withdrawn 

from  circulation^   according  to  the  promise   of  the  said 

B.  P.  T.^  and  never  had  notice  to  the  contraiy  before  the 

commencement  of  this  suit.   Verification. — ^A  role  haying 

been  obtained  to  set  aside  the  plea  as  firivolons, 

James  shewed  cause. — ^This  plea  is  good  to  a  certain 
extent^  and  although  it  might  be  held  bad  upon  general 
demurrer,  there  is  no  ground  for  setting  it  aside  on  a 
summary  application.   The  defendant  was  not  under  terms 
to  plead  issuably,  and  it  is  not  sworn  that  the  plea  is 
false,  and  without  that  the  CJourt  will  not  set  it  aside. 
The  practice  as  to  sham  pleas  is  correctly  laid  down  in 
Stephen  on  Pleading  {a),  where  it  is  said,  ''  There  are 
certain  pleas  of  that  kind  which,  in  consequence  o£  their 
having  been  long  and  frequently  used  in  practice,  have 
obtained  toleration  from  the  CJourts,  and  though  discou- 
raged, are  tacitly  allowed :  as,  for  example,  the  common 
plea  of  judgment  recovered.     But  in  other,  cases  a  sham 
plea,  when  ascertained  to  be  so,  is  not  allowed.     It  ii 
true,  as  already  observed,  that  it  cannot  i^  general,  and 
in  the  regular  course,  be  proved  that  the  plea  is  fiedse  tiO 
the  trial;  but  when  a  plea  is  not  in  the  usual  and  tole- 
rated form  of  a  sham  plea,  and  the  matter  pleaded  is  at 
the  same  time  very  improbable,  and  presumably  intended 
as  a  plea  of  that  description,  the  Court  will^  on  motion, 
supported  by  affidavit  of  its  falsehood,  allow  judgment  to 
be  signed  by  the  plaintiff  as  for  want  of  plea,,  and  make 
the  defendant  or  his  attorney  pay  the  costs/'     And  no- 
mas V.  Vandermoolen  (b),  Bartley  v.  Godslake  (c),  ShadwdlY. 
Berthoud{d),  Sichley  Y.Proone{e),  Merington  v.  Beckett  (/), 


(a)  2nd  Edition,  493.  (<0  5  B.  &  Aid.  750. 

(6)  2  B.  &  Aid.  197.  (e)  1  B.  &  C.  286. 

(c)  Id.  199.  (/)  2B.  &C.  81. 
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Belly.  Alexander  (a).  Young  v.  Gadderer  (b),  are  cited  in  sup-  Exeh  of  pum, 
port  of  that  position.  [Parke,  B. — Those  are  cases  where  v  ^  . 
the  plea,  if  true,  would  be  an  answer  to  the  action;  but  Bradbury 
that  is  not  the  case  here.]  That  is  a  ground  for  demur-  em ans. 
rer,  and  not  for  the  summarf  interference  of  the  Court. 
In  Knowlea  v.  Burward  {c),  the  Court  held  the  plea  Mro- 
lous ;  but  Lord  Denman  in  that  case  referred  to  Homer  v. 
Keppel{d),  where  the  Court  refilled  to  Bet  adde  the  plea, 
stating  the  ground  Of  the'  decision  in  the  lattet^cai^' to  be, 
*'  that  the  plea  traversed  matter  of  fact  alleged  in  the  declar- 
ation.'' Now  that  is  the  case  hei^e,  f6r  tt  contkins  a  tra- 
verse of  the  allegation  that  the  defendant  had  notice  that 
the  bill  was  indorsed  to  the  plaintiff.  [Parke,  B. — That  is  a 
non-traversable  allegation.]  The  mere  fact  of  a  plea  being 
clearly  insufficient  in  point  of  law,  is  not  a  ground  for 
signing  judgment  as  for  want  of  a  plea.  In  Qmper  v. 
Jones  (a),  Patteson,  J.,  says :  "  Unless  the  defendant  was 
under  terms  of  pleading  issuably,  or  the  plea  pleaded  raised 
IL  different  issue,  the  Court  cannot  interfere.  The  plea 
xnay  contain  a  statement  of  facts  which  may  or  may  not 
be  true,  and  which  are  not  sufficient  in  point  of  law  as  an 
answer  to  the  action.  That,  however,  is  not  a  reason  for 
setting  it  aside.  I  have  not  the  power  to  do  it.  I  know 
the  Court,  some  years  ago,  used  to  interfere  where  the  plea 
was  frivolous,  and  authorize  the  plaintiff  to  sign  judgment 
as  for  want  of  a  plea.  But  the  Courts  afterwards  rethiced 
their  steps,  on  the  ground  of  a  doubt  they  had  as  to  their 
power  so  to  do.  The  Court,  therefore,  now  never  interferes, 
unless  the  defendant  is  under  terms  to  plead  issuably ;  or 
under  some  special  circumstances.  The  mere  insufficiency 
of  a  plea  in  point  of  law  does  not  entitle  the  plaintiff  to 
sign  judgment  as  for  want  of  a  plea.^ 


>} 


(a)  6  M.  &  Selw.  133.  (d)  2  P.  &  D.  234. 

(6)  1  Bing.  380.  (e)  4  Dowl.  P.  C.  591. 

(c)  2  P.  &  D.  235. 
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Exch.  or  Phot,      Barstow,  in  support  of  the  rule. — ^This  plea  is  not  only 
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defective^  but^  if  the  truth  of  every  allegation  contained  in 

it  is  admitted^  it  amounts  to  nothing  at  all.     It  takes  issue 

on  a  perfectly  immaterial  allegation ;  it  might  as  well  ha?e 

traversed  the  allegation  of  the  damages  amounting  to 

100/. 

Faeke^  B. — ^We  feel  no  doubt  respecting  the  power  of 
the  Court  to  interfere  in  cases  of  this  kind ;  but  as  there 
is  a  similar  motion  pending  in  the  Court  of  Common  Plea^ 
and  it  is  desirable  that  the  Courts  should  act  on  the  same 
principle^  we  will  defer  our  judgment  until  we  hear  the 
result  of  that  case. 

Cur.  adv.  vult. 

On  a  subsequent  day^ 

Lord  Abingee^  C.  B.^  said — In  this  case,  which  was  ar- 
gued a  few  days  ago,  the  question  was,  whether  a  plea  that 
contained  no  answer  whatever  to  the  action  ought  to  be 
set  aside  as  frivolous.  [His  Lordship  here  read  the  plea.] 
We  entertained  no  doubt  as  to  the  nature  of  the  plea,  and 
the  jurisdiction  of  the  Court  to  deal  with  it,  and  only  de- 
ferred our  judgment  for  the  purpose  of  ascertaining  the 
opinion  of  the  Judges  of  the  Court  of  Common  Pleas,  as 
a  similar  case  was  depending  in  that  Court.  We  have  had 
an  opportunity  of  consulting  with  them,  and  think  that 
the  rule  must  be  made  absolute. 

Rule  absolute. 


Payne  v.  Hales. 
UeBT  for  goods  sold  and  delivered. 


To  A  declaration 

•nd^iWcM5d,         l?lesL,  that  the  goods  were  sold  and  delivered  by  the 

the  defendant 

pleaded  '*  that  the  goods  were  sold  by  the  plaintiff  as  agent  for  one  W.,  and  that  at  the  time 
of  the  sale  the  plaintiff  and  defendant  were  in  partnership  together,  and  that  the  goods  wete 
purchased  by  the  defendant  of  the  plaintiff  as  such  agent  for  and  on  account  and  for  the  benefit 
of  the  said  partnership,  and  as  part  of  the  partnership  stock :" — Held  bad,  aa  amounting  to  the 
general  issue. 
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plaintiff  as  agent  to  one  J.  Waring :  and  that  at  the  time  of  B*ch.  of  PUas, 
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the  sale  and  delivery  thereof,  he  (the  defendant)  and  the  ^ 

plaintiff  were  in  partnership  together;  and  that  the  said        Payne 
goods  were  purchased  by  the  defendant  of  the  plaintiff  as        Hales. 
such  agent  as  aforesaid,  for  and  on  account  and  for  the 
benefit  of  the  partnership  stock ;  concluding  with  a  verifi- 
cation.    Special  demurrer,  assigning  for  cause  that  the 
plea  amounted  to  the  general  issue. 

Cowling,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

TTiomas,  in  support  of  the  plea. — ^The  matters  stated  in 
the  plea  could  not  be  given  in  evidence  under  the  general 
issue  since  the  new  rules.  It  admits  the  contract  declared 
on,  but  shews  that  it  is  such  a  contract  as  is  not  good  in 
law.  Carr  v.  Hinchliff  {a)  shews  that  matter  of  law  may 
be  pleaded ;  and  since  the  New  Rules,  such  a  defence  must 
be  pleaded. 

Pabke,  B. — K  the  plaintiff  was  one  of  the  purchasers 
of  the  goods,  he  cannot  say  that  the  defendant  was  indebted 
to  him.    That  is  a  defence  under  the  general  issue. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 

(a)  4  B.  &  Cr.  547 ;  7  D.  &  R.  42. 
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E*eh.  of  PUut, 
1839. 


Where  a  cauM 
if  tried  before 
the  sheriff  under 
a  writ  of  trial, 
and  the  sheriff 
or  a  Judge  of 
the  superior 
courts  refuses  to 
certify  for  a  stay 
of  proceedings 
under  the  18th 
section  of  3  &  4 
WilL  4,  c  42, 
it  is  still  com- 
petent to  the 
Court  to  set 
aside  the  Terdict 
and  grant  a 
new  trial,  the 
19th  section 
having  provided 
that  all  the  pro- 
Tisions  of  the 
1  WilL  4,  c  7, 
shall  be  ex- 
tended  to  writs 
of  triaL 


Angel  v,  Ihlee. 

A.CTION  by  tke  indorsee  against  the  acceptor  of  a  bill 
of  exchange^  with  a  count  upon  an  account  stated. 

Pleas  to  the  first  count,  first,  that  the  defendant  did 
not  accept  the  biU;  secondly,  that  he  accepted  it  for  the 
accommodation  of  the  drawer,  who  indorsed  it  to  the  plain- 
tiff as  a  collateral  security  for  his  own  debt,  and  that  the 
plaintiff  did  not  use  due  diligence  to  obtain  his  debt  fipom 
the  drawer;  thirdly,  to  the  second  count,  non  awsninpsit 
The  cause  was  tried  on  the  19th  of  September  before 
Arabin,  Serjt.;  when  a  witness  clearly  proved  the  defisnd- 
ant's  acceptance,  and  no  evidence  on  the  part  of  the  tie- 
fendant  was  offered  in  contradiction,  but  the  jury  never* 
theless  found  a  general  verdict  for  the  defendant.  On  the 
21st  of  September  an  application  was  made  to  Maule,  B.,  at 
chambers,  to  stay  the  proceedings,  in  order  that  the  plain- 
tiff might  move  to  set  aside  the  verdict  within  the  fint 
four  days  of  the  following  term.  That  application  was 
however  refused,  the  plaintiff  not  being  prepared  with  the 
necessary  affidavits.  The  writ  was  returnable  on  the  28th 
of  September.  Judgment  was  signed  on  the  8th  of  Octo- 
ber, and  execution  issued.  Several  summonses  were  after- 
wards taken  out  to  stay  proceedings,  but  the  judge  refused 
to  make  any  order.  R.  V.  Richards  having  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  verdict  entered  for  the  plaintiff  on  the  first  issue ;  or  why 
a  new  trial  should  not  be  had ;  or  why  the  plaintiff  should 
not  have  judgment  non  obstante  veredicto  on  the  second 
plea. 


KeUy  shewed  cause. — ^This  application  is  too  late;  it 
cannot  be  made  after  judgment  and  execution  have  been 
signed  and  executed.  In  the  case  of  writs  of  trial,  the 
only  mode  of  staying  judgment  and  execution  is  by  apply- 
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ing  under  8  &  4  Will*.  4,  c.  42,  s.  18,  to  the  sheriflF  or  judge  Ex^h,  of  PUa$, 
who  tried  the  cause,  and  if  the  sheriflF  or  judge  be  not  ^  ■^-  . 
applied  to,  or  refuse  the  application,  judgment  must  follow  anqel 
as  a  matter  of  course.  The  18th  s^^tion  provides,  ''that  Ihlbr. 
at  the  return  of  any  writ  of  inquiry  or  writ  for  the  trial  of 
such  issue  as  aforesaid,  costs  shall  be  taxed,  judgment  sign- 
ed, and  execution  issued  forthwith,  unless  the  sheriflfor  his 
deputy  before  whom  such  writ  of  inquiry  may  be  executed, 
or  such  sheriflf,  deputy,  or  judge  before  whom  such  trial 
shall  be  had,  shall  certify  under  his  hand  upon  such  writ, 
that  judgment  ought  not  to  be  signed  until  the  defendant 
shall  have  had  an  oppiortunity  to  apply  to  the  Court  for  a 
new  inquiry* or  trial;  or  a  judge  of  any  of  the  said  Courts 
shall  think  fit  to  Order  that  judgment  or  execution  shall 
be  stayed  till  a  day  to  be  named  in  such  order.''  Here 
the  learned  jtidge  to  whom  application  was  made  has  re- 
fused to  stay  the  judgment  and  execution.  {Parke,  B. — 
The  19th  section  provides  that  all  the  provisions  of  the 
1  Will.  4,  c.'7,  shall,  so  far  as  the  same  are  applicable 
thereto,  be  extended  to  judgments  and  executions  upon 
writs  of  inquiry  and  writs  of  trial ;  and  the  4th  section  of 
the  last-named  stattite  provides,  that,  ''notwithstanding 
any  judgment  signed  or'  recorded,  or  execution  issued,  it 
shall  be  lawful  for  the  Court  in  which  the  action  shall  have 
been  brought,  to  order  such  judgment  to  be  vacated,  and 
execution  to  be  stayed  or  set  aside,  and  to  enter  an  arrest 
of  judgment  or  grant  a  new  trial  or  new  writ  of  inquiry ; 
and  thereupon  the  party  aflTected  by  such  writ  of  execu- 
tion shall  be  restored  to  all  that  he  may  have  lost  thereby, 
in  such  manner  as  upon  the  reversal  of  a  judgment  by 
writ  of  error  or  otherwise,  as  the  Court  may  think  fit  to 
direct.'']  That  clause  does  iiot  seem  to  apply  to  a  case 
where  the  judge  who  tries  the  cause  has  power  to  stay  the 
judgment  and  execution,  but  only  to  cases  where  the  first 
application  is  to  be  made  to  the  superior  Courts.  [Parke, 
B. — ^No ;  it  applies  to  cases  whether  tried  before  a  sheriflT 
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Anoel 

V. 

Ihler. 


Exeh.  of  PUas,  or  a  jndge.]    Secondly^  if  the  plaintiff  intended  to  more 

to  enter  a  yerdict  on  a  particolar  issne^  he  should  hate 
made  the  point  at  the  trials  and  obtained  the  judge's  notes 
of  the  evidence;  and  it  is  too  late  to  do  so  now,  afker 
the  defendant  has  proceeded  to  make  up  the  issue,  and 
after  the  plaintiff  has  attended  several  summonses.  It 
is  clear  that  the  entry  of  the  issues  can  only  be  amended 
by  the  judge^s  notes,  which  are  not  in  Court.  Thirdly, 
with  respect  to  the  motion  for  judgment  non  obstante 
veredicto,  on  the  ground  of  the  insufficiency  of  the  second 
plea,  the  record  is  not  before  the  Court,  and  there  is  no 
affidavit  which  sets  out  the  plea  in  hsec  verba.  [Park, 
B. — On  a  motion  of  this  kind,  we  must  take  notice  of 
the  postea :  it  is  not  the  practice  to  draw  up  the  rule  on 
reading  the  record.  The  plea  is  altogether  bad.  It  is  in 
substance  that  the  acceptor  became  surety  for  the  drawer; 
but  no  time  is  shewn  to  have  been  given  to  the  prindpsL] 
The  plaintiff  was  bound  under  the  circumstances  to  have 
made  this  application  earlier.  After  all  these  steps  taken 
he  is  too  late. 


Parke,  B. — ^The  rule  must  be  absolute  for  a  new  trisli 
on  payment  of  the  costs  of  the  judgment  and  executioni 
and  of  this  application :  the  money  levied  to  be  returned 
to  the  plaintiff,  the  defendant  first  deducting  the  costs. 

Rule  accordingly. 


Wainweioht  v.  Ramsden. 


iVsSUMPSIT  for  use  and  occupation.  Plea,  non  assump- 
sit. At  the  trials  before  the  assessor  to  the  sheriff  of  Yoilc- 


The  defendant 

was  the  tenant 

fVem  year  to 

year  of  a  house 

and  premises,  at  a  rent  payable  half-yearly,  on  the  1st  April  and  Ist  October.     The  premiici 

being  required  for  the  purposes  of  a  railway,  the  Railway  Company,  in  pursuance  of  a  power 

given  by  their  act  of  Parliament,  gave  the  defendant  six  months'  notice  to  quit,  which  expired 

in  the  middle  of  a  half-year,  viz.  on  the  28th  July.     The  defendant  gave  up  possession  to  the 

Company  accordingly  at  the  expiration  of  the  six  months,  without  obtaining  or  requiring  i on- 

pensation  for  his  interest  in  the  premises,  which  he  was  entitled  to  under  the  act: — Held,  that 

he  was  liable  for  the  rent  of  the  half-year  ending  on  the  following  1st  October. 
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shire^  it  appeared  that  the  action  was  brought  to  recover  EjccH,  of  PieoM, 
half  a  year's  rent,  up  to  the  Ist  of  October,  1838,  of  a     s^l^L^ 
house,  shop,  and  slaughter-house  in  Wakefield,  of  which    Wainwright 
the  defendant  had  been  tenant  for  seyeral  years  to  the      Ramsdsn. 
plaintiff,  at  a  rent  of  15/.  a-year,  payable  half-yearly,  on 
the  1st  of  April  and  the  1st  of  October.     The  premises  in 
question  being  required  for  the  purposes  of  the  Manches- 
ter and  Leeds  Railway,  and  included  in  the  schedule  to 
the  Railway  Act,  7  Will.  4,  c.  cxi,  the  Company,  on  the 
28th  of  January,  1838,  gave  six  months'  notice  to  quit  to 
the  defendant,  in  pursuance  of  the  146th  section  of  the 
act, — ^which  provides,  that  all  persons  in  possession  of  lands 
required  to  be  taken  or  used  for  the  purposes  of  the  act, 
who  should  have  no  greater  interest  than  (inter  alios)  as 
tenants  from  year  to  year,  should  give  up  possession  of 
such  property  to  the  Company,  &;c.,  at  the  expiration  of  six 
calendar  months  next  after  notice  to  that  effect  given  by 
the  Company,  whether  given  with  reference  to  the  time  of 
the  commencement  of  such  tenants'  holding  or  not ;  the 
sheriff  being  empowered,  on  refusal,  to  deUver  possession 
to  the  Company.      The  147th  section  provides  for  the 
settlement  of  the  interests  of  such  tenants,  where  they  are 
entitled  under  the  act  to  compensation,  by  a  jury.  The  de- 
fendant accordingly  quitted  the  premises,  and  delivered  up 
the  key  to  the  Company,  at  the  expiration  of  the  six  months, 
viz.  on  the  28th  of  July,  1838,  without  having  previously 
received  any  compensation,  although  entitled  ta  it  under 
the  act.     It  was  contended  for  the  defendant,  that,  under 
these  circumstances,  the  defendant  was  not  liable  in  re- 
spect of  any  portion  of  the  half-year's  rent  in  dispute ; 
and  the  learned  assessor  being  of  that  opinion,  directed  a 
verdict  for  the  defendant. 

In  the  early  part  of  this  term,  Baines  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection ;  against 
which 
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Eteh,  of  PUat,       Wtghtmon  now  shewed  caiue^  and  contended,  that  the 

^    ^     ^     defendant  having  been  evicted  by  the  authoiity  of  the 

Wainwrioht    Company^  nnder  the  provisions  of  the  act  of  Parliamoity 

RAM8DEN.      during  the  currency  of  the  half «-y ear,,  waa  entirely  dis^ 

charged  from  his  liabiUty  pn  the  original  contract  twith 

the  plaintiff  in  respect  of  that  half-year's  re9t:.jSm/A  r. 

Raleigh  {a)^  Bum  v.  Phelps  {b)^  Grimman  t*  Legge  (c).  The 

plaintiff  had  no  right,  therefore,  to  recover  eithes  the 

whole  half-year's  rent,  or  pro  rati  up  to  the  2dth  of  Jufy. 

Baines,  contra. — It  is  laid  down  in  Bacon's  Abr.  Bent 
(M.),  2,  that  wheneyer  the  use  of  the  demised  prenuses 
is  taken  away  from  the  tenant,  without  his  de&ult,  by 
act  of  law,  the  rent  shall  be  apportioned.  Here,  at  all 
eyents,  the  defendant  had  an  actual  beneficial  occupatum 
up  to  the  28th  of  July.  But  there  is  nothing  to  shew 
that  he  was  under  the  necessity  of  giving  up.  the  poeseasiim 
at  that  time.  He  was  not  absolutely  bound  to  quit  at 
the  end  of  the  six  months,  but. only  on  tender  of  aufSdevt 
compensation  for  his  interest  in  the  premises,  of  which 
there  was  no  proof.  The  case  is  quite  conawtent. with 
a  collusive  agreement  to  defeat  the  landlord's  .claim  fior 
his  rent. 

•  . .  .1 

Lord  Abingeb^  C.  B. — ^The  rule  must  be  afaaolute.  He 
defendant,  for  aught  that  appears  to  the  contracy,  mi^t 
have  remained  in  until  October :  at  all  events,  he  mi^t 
have  obtained  compensation  for  his  interest  in  the  pre- 
mises. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


(a)  3  Campb.  513.  (b)  1  Stark.  N.  P.  C.  94. 

(c)  8  B.  &  Cr.  324 ;  2  Man.  &  R.  438. 
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ExeJi.  of  Pleas, 
1839. 

Hall  v.  Bedinoton. 

J5 ALL  had  obtained  a  rule  to  shew  cause  why  "  the  Where  the  copy 
copy  of  the  writ  of  summons  served  on  the  defendant''  ^Ji^tJ^defcnd- 
should  not  be  set  aside  for  irregxdarity.  The  irregularity  *^^  ^'  *  u^^' 
complained  of  was,  that  the  writ  was  intituled  "  Victoria,  thouid  be  to  set 
by  the  Grace  of.  Queen,  &c.,''  instead  of  following  the  ^ee,  or  the 
form   given  by   the   Uniformity  of   Process  Act  (Vic-  2^p*JuSSS^'' 

toria,   &C.).  to  set  a^ide  the 

copy  nnredu 


nugatory. 


W,  H,  Watson  shewed  cause. — ^The  title  of  the  Sovereign 
is  no  material  part  of  the  writ  or  of  the  direction. 
[Parke,  B. — It  is  part  of  the  form  given  by  the  act; 
Either  you  should  foUow  the  form  strictly,  or  if  you  give 
the  royal  style,  you  must  set  it  out  properly.]  At  all 
events,  the  present  application,  which  is  to  set  aside  the 
copy  served,  is  nugatory :  it  should  have  been  to  set  aside 
the  service;  setting  aside  the  copy  amounts  to  nothing. 

Ball,  contra,  nrged  that  the  rule  was  drawn  up  in  the 
usual  terms;  and  cited  ChaJJcley  v.  Carter  (a). 

But  PER  Curiam. — ^We  are  informed  by  the  Masters 
that  the  proper  form  of  motion  is  to  set  aside  the  service. 
At  all  events,  it  should  have  been  to  set  aside  the  copy 
or  service.  We  cannot  tell  that  this  is  not  a  true  copy ; 
if  it  is,  we  cannot  set  aside  the  copy. 

Rule  discharged. 

(a)  4  Dowl.  p.  C.  481. 
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Exrh,  of  Pieai, 
1839. 


To  an  action 
of  assumpsit 
for  use  and 
occupation,  the 
defendant 
pleaded  that 
he  held  the 
premises  under 
a  demise  from 
the  plaintiff  at 
a  certain  rent, 
payable  quar- 
terly, and  that, 
before  the  rent 
became  due, 
the  plaintiff 
evicted  him 
from  the  pos- 
session of  the 
premises  :— 
Held,  that  the 
plea  was  bad, 
as  amounting 
to  the  general 
issue. 


Prentice  v,  Elliott. 

Assumpsit.— The  first  count  of  the  declaration  stated, 
that  the  defendant^  on  &;c.,  was  indebted  to  the  plaintiff  in 
10/.,  for  the  price  and  value  of  the  use  and  occupation  of 
certain  rooms  and  apartments  of  the  plaintiff,  in  a  certain 
dwelling-house  of  the  plaintiff,  by  the  defendant,  and  at 
his  request,  and  by  the  sufferance  and  permission  of  the 
plaintiff,  for  a  long  space  of  time  before  then  elapsed,  had, 
held,  used,  occupied,  and  enjoyed. 

The  defendant  pleaded,  secondly,  as  to  the  sum  of  4/.  5s., 
parcel  of  the  said  sum  of  10/.,  that  this  action,  so  far  as 
regards  the  said  sum  of  4/.  bs.,  parcel  as  aforesaid,  is 
brought  to  recover  the  said  sum  of  41,  bs,,  parcel  &c.,  for 
and  in  respect  of  one  quarter's  rent  of  the  said  rooms  or 
apartments  in  the  said  first  count  mentioned,  with  the  ap- 
purtenances, commencing  from  the  25th  day  of  December, 

1838,  and  ending  on  the  25  th  day  of  March,  1839,  for  and 
in  respect  of  the  use  and  occupation  of  the  said  rooms  and 
apartments,  with  the  appurtenances, by  thedefendant  during 
that  time,  as  tenant  thereof  to  the  plaintiff;  and  that  the 
said  rooms  and  apartments  were  let  to  the  defendant  by 
the  plaintiff,  and  the  defendant,  during  all  the  time  afore- 
said, held  the  same  under  and  by  virtue  of  a  certain  demise 
thereof  theretofore  made  by  the  plaintiff  to  him  the  de- 
fendant, at  and  under  the  yearly  rent  of  17/.,  payable 
quarterly  on  the  25th  of  December,  the  25th  of  March, 
the  24th  of  June,  and  the  29th  of  September  in  every  year 
of  the  said  tenancy  respectively ;  that  the  plaintiff,  after 
the  making  of  the  said  demise,  and  during  the  said  tenancy, 
and  after  the  commencement  of  the  said  quarter  of  a  year 
commencing  from  the  said  25th  day  of  December,  1838, 
aforesaid,  and  ending  on  the  said  25th  day  of  March, 

1839,  aforesaid,  and  before  the  last-mentioned  sum  of 
41.  bs.,  parcel  &c.,  accrued  due,  and  after  the  said  25th  day 
of  December,  1 838,  aforesaid,  and  before  the  25th  day  of 
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March^  1839,  aforesaid,  to  wit,  on  the  16tli  day  of  Febru-  Bzeh.  vf  pieas^ 

1839 

ary,  1839,  aforesaid,  with  force  and  arms  entered  into  and  '  . 

upon  the  said  rooms  and  apartments  in  the  said  first  count      Prentice 

p. 

mentioned,  with  the  appurtenances,  and  then  ejected  and  Elliott. 
expelled,  put  out  and  removed  the  defendant  from  the  pos- 
session thereof,  and  kept  and  continued  him  the  defendant 
so  ejected,  expelled,  put  out,  and  removed  from  thence, 
until  and  upon  the  said  25th  day  of  March,  1839,  aforesaid, 
and  from  thence  hitherto. — ^Verification. 

Special  demurrer,  assigning  for  cause  that  the  said  plea 
is  an  argumentative  traverse  of  the  contract  in  the  de- 
claration mentioned  and  declared  on,  so  fieur  as  the  same 
contract  relates  to  the  said  simi  of  4/.  5^.  in  the  introduc- 
tory part  of  the  said  last  plea  mentioned;  and  also  that  the 
said  last  plea  sets  up  facts  affirmatively,  which,  if  they 
exist,  would  prevent  the  same  contract,  so  far  as  it  relates 
to  the  said  sum  of  4/.  5«.,  from  being  implied  by  law,  and 
consequently  that  the  said  last  plea  amounts  in  e£Pect,  and 
80  far  as  it  is  pleaded,  to  the  plea  of  non  assumpsit ;  and 
also  that  the  said  last  plea  does  not  confess,  or  confess  and 
avoid,  any  matter,  statement,  or  thing  in  the  declaration, 
or  in  the  first  count  thereof  contained. 

Hurlstone,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

DowUnff,  to  support  the  plea. — ^This  is  a  plea  in  con- 
fession and  avoidance;  it  admits  the  contract  alleged  in 
the  declaration,  but  avoids  it  by  shewing  that  the  right  to 
recover  the  rent  is  suspended  by  the  eviction  by  the  plain* 
tiff.  In  Waddihve  v.  Bamett  (a),  which  was  an  action  for 
use  and  occupation,  it  was  held  that  the  fact  of  the  mort- 
gagee of  the  premises  having  given  the  defendant  notice 
to  pay  the  rent  to  him,  might  be  given  in  evidence  imder 
the  general  issue,  if  the  rent  accrued  due  after  the  notice ; 
but  if  the  rent  accrued  due  before  the  notice,  the  defence 

(a)  2  Bing.  N.  C.  538;  2  Scott,  763;  4  Dowl.  P.  C.  347. 
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Exeh.  of  puat,  must  be  speciallj  pleaded.    That  decision  proceeded  on 

the  ground  that  an  occupation  had  taken  place  by  per- 
mission of  the  mortgagee^  and  that  he  had  a  right  d 
action  up  to  the  time  the  notice  was  gi^en;  and  as  to 
the  by-gone  rent^  the  Court  considered  it  as  a  matter  in 
confession  and  avoidance  only.  So  here,  there  has  been 
an  occupation  up  to  the  time  of  the  eviction. 


Prentice 

V. 

Elliott. 


Parke,  B. — ^This  is  clearly  a  bad  plea.  The  promiie 
laid  in  the  declaration  arises  by  implication  of  law  from 
the  fact  alleged,  viz.  '^  that  the  defendant  held  and  enjoyed 
by  the  sufferance  and  permission  of  the  plaintiff.^'  The 
general  issue  would  deny  that  allegation.  The  plea  shewi 
that  the  defendant  never  was  liable  to  pay  this  rent  at  all; 
that  he  never  was  indebted,  because  certain  events  hid 
occurred  before  it  became  due,  which  freed  him  from  sD 
liability.  That  is  an  argumentative  plea,  amounting  to 
the  general  issue.  The  defendant  may  have  leave  to  amend, 
on  payment  of  costs ;  otherwise. 

Judgment  for  the  plaintiff. 


Sheppard  v.  Woodford  and  Others. 


X  HIS  action  was  brought  to  recover  the  sum  of  1^3021. 
11«.  Sd,,  for  certain  fines  claimed  to  be  due  and  payable 


a  testator  de- 
Tised  certain 
real  estates 
to  three  trus- 
tees, upon  certain  trusts,  and  by  his  will  directed,  that  in  the  event  of  smy  of  the  tniilca 
dying  or  ceasing  to  apt,  others  should  be  appointed,  so  that  there  might  always  be  three  trot- 
tees  for  the  purpose  of  carrying  the  trusts  of  the  will  into  execution ;  and  he  also  directed  i 
transfer  of  the  estates  upon  every  such  new  appointment.  In  execution  of  the  trust  coa- 
tained  in  the  will,  several  copyhold  estates  were  purchased,  and  the  trustees  admitted,  and  Ac 
estates  were  transferred  to  new  trustees  from  time  to  time.  At  length,  one  of  the  trustees  haviag 
died  and  another  declined  to  act,  the  third  surrendered  the  copyhold  estates  to  himself  and  twa 
new  trustees,  and  the  three  were  duly  admitted  by  the  lord : — Heldt  that  although  one  <^  Ac 
surrenderees  was  also  a  surrenderor,  this  was  an  admittance  of  all  three  to  a  new  eitaie,  sad 
that  the  fine  being  payable  in  respect  of  the  admission  to  that  new  estate,  was  correctly 
as  upon  an  admission  de  novo  of  three  tenants  as  joint- tenants  of  the  estate. 

The  fine  payable,  according  to  the  custom  of  the  manor,  on  the  admittance  of  a  dngki 
in  fee,  was  two  years'  improved  value,  and  where  several  persons  had  been  admitted  they  ksd 
paid  fines  assessed  two  years  for  the  first  life,  one  half  of  that  for  the  second,  and  one  half  sf 
that  last  sum  for  the  third : — Held,  that  that  was  the  proper  mode  of  calculatiiig  the  fine  ia  tht 
present  case. 
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from  the  defendants  to  the  plaintiff,  as  lord  of  the  manor  of  Exek.  of  PUa, 
Bawdsey-Butiey-with-Willoughby,  in  the  county  of  Suf-  ^      . 

folk,  on  the  admission  of  them,  the  defendants,  as  tenants     Sheppard 

9, 

of  certain  customary  tenements,  with  the  appurtenances,  Woodford. 
parcel  of  the  said  manor.  The  defendants  pleaded — First, 
that  they  did  not  promise  in  manner  and  form,  &c. ;  se- 
condly, thatt  the  said  fines  were  great,  excessive,  and  un- 
reasonable ;  and  thirdly,  that  the  payment  of  the  said  fines 
was  not  demanded  by  the  plaintiff  of  the  said  defendants, 
^  any-  oi  them,  at  any  time  before  the  commencement 
of  this  suit.  The  plaintiff  joined  issue  on  the  two  first 
plena,  and  took  issue  upon  the  allegations  in  the  third 
plea.  The  paj?ties  had  agreed,  under  the  provisions  of  the 
statute,  to  submit  the  following  case  for  the  opinion  of 
this  Court : — 

The  above-mentioned  plaintiff,  at  the  time  of  the  admit- 
tance of  the  defendants  hereinafter  mentioned,  was  and 
■till  is  lord  of  the  manor  of  Bawdsey-Butley-with-Wil- 
loughby,  in  the  coimty  of  Suffolk.  According  to  the  cus- 
tom of  the  manor,  a  reasonable  fine  is  payable  upon  the 
admission  of  a  tenant  or  tenants  to  any  copyhold  tenement 
of  the  manor,  either  on  a  surrender,  descent,  or  devise. 

The  defendants  are  trustees  acting  under  the  will  of 
Peter  Thellusson,  Esq.  The  said  Peter  Thellusson,  by  his 
will,  dated  2nd  of  August,  1796,  gave  and  devised  certain 
real  estates,  and  all  the  residue  of  his  personal  estate,  unto 
Matthew  Woodford,  James  Stanley,  and  Emperor  John 
Alexander  Woodford,  their  heirs  and  assigns,  upon  trust, 
as  to  the  personal  estates,  to  lay  out  the  same  in  the  pur- 
chase of  .freehold  and  copyhold  estates  of  inheritance;  and 
directed  that  the  said  trustees,  their  heirs  and  assigns, 
should  stand  seised  of  the  real  estates  thereby  devised,  and 
of  the  freehold  and  copyhold  estates  directed  to  be  pur- 
chased, upon  trust,  during  the  lives  of  the  persons  therein 
named,  to  collect  the  rents  and  profits  thereof,  and  from 
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Exch.  of  Pleat,  time  to  time  to  lay  out  and  invest  such  rents  and  profits 
.    ^^^'  .     in  such  purchases  as  he  had  thereinbefore  directed  to  be 
Shefpard     made  with  the  residue  of  his  personal  estate;  and  that 
Woodford,    upon  the  death  of  the  survivor  of  the  persons  during 
whose  lives  the  rents  were  to  accumtdate^   the  estates 
should  be  conveyed  as  therein  mentioned.    And  the 
tator  directed^  that  in  the  event  of  any  of  his 
dyings   or  leaving  the  kingdom,  or  desiring  to  be 
charged  from,  or  declining  or  refusing,  or  being  indqiabK.^ 
to  act  in  the  trusts  of  the  said  will,  another  trustee  c^ 
trustees  should  be  appointed  as  therein  mentioned,  so  tk^t 
there  might  always  be  three  trustees  at  the  least  for  tbe 
purpose  of  carrjdng  the  trusts  of  the  will  into  executioii, 
with  the  usual  directions,  upon  every  such  appointment  of 
new  trustees,  for  transferring,  conveying,  and  assigning  tie 
trust  estates  and  premises,  so  that  the  same  might  become 
vested  in  the  actual  trustees  for  the  time  being  upon  the 
trusts  aforesaid. 

The  trusts  of  the  will  have  been  in  part  performed,  and 
are  now  in  the  course  of  performance,  under  the  dire& 
tions  of  the  High  Court  of  Chancery.  As  trustees  have 
died  or  resigned,  new  ones  have  been  appointed. 

In  execution  of  the  trusts,  various  copyhold  estates  hdd 
of  different  manors,  in  the  county  of  Suffolk  and  in  other 
counties,  have,  at  different  times,  been  purchased  by  the 
trustees  for  the  time  being. 

In  the  year  1816,  Sir  Ralph  James  Woodford,  Bart, 
Sir  Charles  William  FUnt,  Knight,  and  the  defendant  Sir 
John  George  Woodford,  Knight,  then  John  George  Wood- 
ford, Esq.,  the  then  trustees  under  the  said  will,  in  part 
performance  of  the  trusts  thereof,  purchased  of  Robert  Cut- 
ting and  Anne  Maria  his  wife,  and  of  William  Shuldham 
and  Mary  his  wife,  the  copyhold  tenements  next  men- 
tioned or  referred  to ;  and  at  a  Court  of  the  said  manor, 
held  on  the  31st  day  of  July,  1816,  were  admitted  to  tk 
said  copyhold  tenements  of  the  said  manor,  on  the  surren- 
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der  of  the  said  R.  Cutting  and  Anne  Maria  his  wife^  and  Bxeh,  of  Pleat, 
of  the  said  William  Shuldam  and  Mary  his  wife,  to  hold     ^   ^^^*   . 
to  the  said  Sir  R.  T.  Woodford,  Sir  C.  W.  Flint,  and  the     Sheppabd 
said  defendant  John  George  Woodford,  trustees  of  the     Woodford. 
last  will  and  testament  of  the  said  Peter  Thellusson,  their 
heirs  and  assigns  for  ever,  upon  such  trusts,  and  to  and  for 
such  intents  and  purposes,  as  hy  the  said  will  were  de- 
clared, concerning  the  hereditaments  by  the  said  will  di- 
rected to  be  purchased,  nevertheless  at  the  will  of  the  lord 
of  the  said  manor. 

According  to  the  custom  of  the  manor,  a  reasonable  fine 
is  payable,  aB  hereinafter  mentioned,  upon  the  admission 
of  a  tenant  or  tenants  in  fee  to  any  copyhold  tenements  of 
the  manor,  either  on  surrender,  descent,  or  devise. 

The  fine  payable,  according  to  the  custom  of  the  said 
manor,  on  the  admittance  of  a  single  tenant  in  fee,  is  two 
years*  improved  value  of  the  lands. 

There  is  no  instance  to  be  found  on  the  rolls  of  this 
manor,  except  as  hereinafter  mentioned,  of  the  admission 
of  several  persons  as  joint  tenants  in  fee  upon  the  joint 
or  sole  surrender  of  one,  or  of  more  than  one,  of  the  per- 
sons so  admitted ;  the  person  or  persons  being  such  surren- 
deror and  surrenderee  or  surrenderors  and  surrenderees, 
having  before  such  surrender  been  admitted  in  fee,  either 
alone  or  jointly  with  others  (including  in  the  case  of  such 
joint  surrender  his  or  their  co-surrenderor);  and  having  in 
such  previous  admission  paid  the  proper  fine  to  the  lord; 
nor  is  provision  made  by  the  custom  of  the  manor  for  such 
a  case ;  but  when  several  persons  have  been  admitted,  none 
of  the  said  persons  having  been  before  admitted,  they  have 
paid  fines  assessed,  two  years  for  the  first  life,  one  half  of 
that  for  the  second,  and  one  half  of  that  last  sum  for  the 
thirds  and  so  on. 

The  said  Sir  R.  J.  Woodford,  Sir  C.  William  Flint,  and 
the  defendant  Sir  John  George  Woodford,  on  their  said 
admission  paid  a  fine  of  1,120/. ;  the  fine  so  assessed  was 

VOL.  v.  u  u  M.  w. 
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BMck.  of  fiem,  QMCTiicd  at  two  jeaun^  improved  Tahie  of  audi  cofiylMdd 
^  ^'  ^  tenements  for  the  first  of  the  said  fives,  half  of  audi  two 
&H£rPAKo  years'  improved  value  for  the  second  of  such  lives,  and  a 
WooDroRA.  quarter  of  such  two  years'  improved  vahie  for  the  third 
of  the  said  fives,  of  the  said  persons  so  admitted.  In  the 
year  1829  the  said  Sir  C.  W.  FUnt,  the  said  ddeodant  J. 
G.  Woodford,  and  John  Athol  Hammett,  Esq.,  (the  that 
trustees  under  the  said  wiU — the  said  J.  A.  Hammett  hav- 
ing  been  duly  appointed  a  trustee  in  the  room  of  the  said 
Sir  B.  J.  Woodford  who  had  died),  in  execution  of  the 
trusts  thereof,  purchased  of  John  Woolnough  the  pre- 
mises next  mentioned  or  referred  to ;  and  at  a  Court  held 
for  the  said  manor  on  the  6th  of  October,  1829,  were  ad- 
mitted to  a  certain  other  copyhold  tenement  of  the  said 
manor,  upon  the  surrender  of  John  Woolnough,  to  hold 
to  the  said  Sir  C.  Flint,  the  defendant  John  George  Wood- 
ford, and  J.  A.  Hammett,  (trustees  as  aforesaid),  their  hein 
and  assigns,  upon  the  trusts  of  the  said  will,  according  to 
the  custom,  &c. ;  upon  which  they  paid  a  fine  assessed, 
amounting  to  286/.  10^., — which  last-mentioned  fine  so  as- 
sessed and  paid  was  assessed  at  two  years^  improved  value 
for  the  first  of  the  said  fives,  half  that  sum  for  the  second 
of  the  said  fives,  and  half  of  the  second  sum  for  the  third 
of  the  fives,  of  the  said  persons  so  admitted  to  the  said  last- 
mentioned  tenements. 

Before  the  surrender  hereinafter  mentioned,  the  said  Sir 
C.  W.  Ffint  departed  this  life,  and  the  said  John  A.  Ham- 
mett, Esq.,  resigned  the  trust  of  the  said  wiU,  and  the 
defendants  Abraham  Wilday  Bobarts  and  Edward  Simeon 
were  duly  appointed  trustees  of  the  said  wiU,  in  the  room 
of  the  said  Sir  C.  W.  Ffint  and  J.  A.  Hammett,  Esq.  At 
a  Court  held  for  the  said  manor  on  the  18th  of  July,  1836^ 
the  defendants,  the  said  Sir  John  George  Woodford,  Ent, 
and  A.  W.  Bobarts  and  Edward  Simeon,  upon  the  surren- 
der of  the  said  defendant  John  G.  Woodford,  were  admit- 
ted to  the  said  copyhold  tenements  first  above  mentioned, 
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and  contained ;  to  hold  to  the  said  defendants  John  O.  E*eh.  of  PUas, 
Woodford,  A.  W.  Bobarts,  and  Edward  Simeon,  (taiistees    v     ^'   . 
of  the  89id  will),  their  heirs  and  assigns  for  ever,  upon     Sheppard 
the  trusts  of  the  said  will.      Upon  such  admission,  a  fine     Woodforo. 
amounting  to  the  sum  of  1,092/.  11«.  8^.  was  claimed  by 
the  plaintiff,  being  two  years^  improved  value  of  such  copy- 
hold tenements  for  the  first  of  the  lives  of  the  said  defend- 
ants, and  half  of  such  two  years^  improved  value  for  the 
life  of  the  second  of  the  lives  of  the  said  defendants,  and 
half  of  the  last-mentioned  sum  for  the  third  of  the  lives. 
Thus:— 

Two  years  of  the  improved  value  for  the 

first  life  was £624    6    8 

Half  of  that  for  the  second  life         .         .      312     3     4 
^alf  again  for  the  third  life     .         .         .      156     1     8 


£1,092  11     8 


which  sum  was  demanded  of  the  defendants  before  the 
commencement  of  this  action. 

At  the  same  Court,  held  for  the  said  manor,  the  said 
defendants,  J.  G.Woodford,  A.W.  Bobarts,  andE.  Simeon, 
were  admitted  to  the  copyhold  tenements  secondly  above 
mentioned,  upon  the  surrender  of  the  defendant  J.  G. 
Woodford,  and  of  the  said  J.  A.  Hammett ;  to  hold  to  the 
said  defendants,  J.  G.  Woodford,  A.  W.  Robarts,  and  E. 
Simeon,  trustees  of  the  said  will,  their  heirs  and  assigns 
for  ever,  upon  the  trusts  of  the  said  will,  according  to  the 
custom,  &c. ;  and  on  such  admission,  the  sum  of  210/.  was 
claimed  by  the  plaintiff  for  a  fine, — such  fine  being  calcu- 
lated precisely  on  the  same  principle  as  the  fine  claimed 
in  respect  of  the  other  tenements,  and  which  last-men- 
tioned fine  was  duly  demanded  of  the  defendants  before 
the  commencement  of  this  action. 

Copies  of  the  several  surrenders  and  admittances  are 

annexed  to  and  form  part  of  the  case. 

The  parties  have  agreed  to  refer  the  amount  of  the 

u  u  2 
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Etek.  of  PUoM,  annual  value ;  but  for  the  purposes  of  tliis  case,  and  in 

1839 

'   ^    order  to  take  the  opinion  of  the  Court,  whether  the  fine 

sbeppaed     ig  properly  assessed  in  point  of  principle,  the  sum  stated 

WooDPOED.     as  the  two  years^  improved  yalue  is  to  be  considered  as 

correct  as  if  proved. 

The  parties  have  further  agreed  that  the  Court  may 
draw  any  inference  from  the  &cts  stated  which  a  jury 
might  draw  from  the  same  facts. 

The  question  for  the  opinion  of  the  Court  is. 

Whether  a  fine  assessed  upon  the  principles  before 
mentioned  is  well  assessed;  if  so,  as  r^ards  either  or  both 
of  the  fines  claimed,  the  judgment  of  the  Court  is  to  be 
for  the  plaintiff  for  either  or  both  of  the  fines. 

If  neither  of  the  said  fines  is  well  assessed,  upon  the 
principles  aforesaid,  then  the  judgment  of  the  Court  shaD 
be  for  the  defendants. 

fV.  H.  Watson,  for  the  plaintiff. — ^It  is  quite  dear  that 
on  a  surrender  and  admittance  of  three  new  trustees,  this 
fine  would  have  been  well  assessed,  both  according  to  this 
custom  and  upon  the  general  law.  And  it  makes  no  diffor- 
ence  that  one  of  these  trustees  had  paid  a  fine  on  a  former 
admission,  or  that  one  siurrenderor  is  also  a  surrenderee. 
There  is  no  decision  bearing  directly  on  this  case ;  but  it 
is  submitted  that  this  was  clearly  an  admittance  to  a  new 
estate,  and  it  is  in  respect  of  that  new  estate  that  the  fine 
is  payable.  The  defendant's  argument  must  go  the  length 
of  saying,  that  where  a  party  is  solely  seised,  and  he  sur* 
renders  to  himself  and  two  others,  a  partial  fine  onfy 
would  be  payable.  The  nsk  as  to  the  duration  of  life  is 
no  part  of  the  consideration  for  the  admittance ;  for  the 
same  amount  is  paid  on  a  transfer  from  a  young  to  an  old 
life.  The  true  question  is,  whether  the  lord  is  entitled  to 
a  fine  at  all,  or  not.  If  he  is  so  entitled,  then  it  is  to  be 
computed  according  to  the  ordinary  method  of  compu* 
tation.    Where  a  copyholder  is  in  on  his  old  title,  he  does 


MICHAELMAS  TERM,   3  VICT.  615 

not  pay  a  fine ;  but  where  a  copyholder,  being  seised,  sur-  ^ch.  of  Piea^ 

1  QQQ 

renders,  and  takes  a  new  estate,  the  lord  is  entitled  to  a  ^      . 

fine :  Cokeys  Copyholder,  s.  56.  Whenever  a  new  estate  Sheppard 
is  created,  the  lord  is  entitled  to  a  fine :  Watkins  on  Copy-  Woodford. 
holds,  p.  292.  Here  it  is  clear  that  a  new  estate  is  created, 
and  the  lord  is  therefore  entitled  to  his  fine.  Lord  Coke, 
in  his  Complete  Copyholder,  s.  56,  says,  "  If  a  copyholder 
in  fee  surrendereth  for  Ufe,  reserving  the  reversion,  and 
the  lessee  dieth,  the  copyholder  shall  not  be  admitted  to  his 
reversion,  neither  shall  he  pay  a  fine,  because  the  reversion 
was  never  out  of  him/'  There  he  does  not  pay  a  fine,  because 
he  is  in  of  his  old  estate.  Joint-tenants  are  seised  per  my  et 
per  tout;  therefore  when  the  surrenderor  assigns  to  himself 
and  others,  a  new  estate  is  created  as  to  all  of  them  from 
the  time  of  the  assignment ;  for  in  the  case  of  a  joint- 
tenancy,  the  estates  must  commence  at  one  and  the  same 
time.  In  Wilson  v.  Hoare  {a),  a  copyhold  estate  was  vested 
in  fourteen  trustees,  and  by  a  decree  of  the  Court  of 
Chancery,  made  in  a  suit  to  which  the  lord  and  the  trus- 
tees were  parties,  it  was  ordered,  that  when  at  any  time  the 
number  of  the  trustees  should  be  reduced  to  five,  the  lord 
should,  with  the  approbation  of  a  Master  in  Chancery,  no- 
minate  nine  others  to  be  added  to  the  five,  to  whose  use 
a  new  surrender  should  be  made ;  and  that  the  lord  should 
admit  them  on  paying  a  reasonable  fine.  The  annual  value 
of  the  estate  was  1,000/.  It  was  held,  that  5,657/.  was  an 
unreasonable  fine  on  the  admission  of  fourteen  trustees ) 
and  that  the  proper  mode  of  assessing  the  fine  was  to  take 
for  the  first  life  two  years'  improved  value ;  for  the  second 
life  one  half  of  the  sum  taken  for  the  first ;  and  for  the 
third  life  one  half  of  the  sum  taken  for  the  second,  and  so  on. 
That  case  is  observed  upon  in  Scriven  on  Copyholds  (A), 
and  is  there  said  to  have  established  the  proper  mode  of 
assessing  the  fine  upon  an  admission  of  joint-tenants  to  a 
copyhold  of  inheritance.     The  recent  decision  of  the  Court 

(a)  2  B.  &  Add.  350.  {b)  Vol.  1 ,  389. 
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Etck.  of  Pleat,  of  Queen^s  Bench  in  the  same  case^  of  Hoare  V.  Wilmmi  in 

1839 

'  ^  Trinity  Term  last,  so  far  as  it  applies  to  the  former  case,  was 
Shbppard  in  accordance  with  it.  Lord  Denman,  C.  J.,  in  delirering  the 
Woodford,  judgment  of  the  Court,  said :  "  We  agree  with  the  deci- 
sion of  this  Court,  that  a  reasonable  fine  is  to  be  calculated 
on  the  number  of  lives,  by  beginning  with  two  years'  im- 
proved value  and  halving  it,  and  then  halving  the  half 
of  it,  and  so  on  in  a  geometrical  series,  by  which  means 
the  fine  can  never  equal  four  years'  improved  value''  (a). 
Whenever  any  person  comes  in  on  a  new  estate,  the  lord  is 
entitled  to  a  fine. 


Channell,  contra. — It  is  admitted  that  there  is  no  direct 
authority  on  the  question,  and  yet  cases  of  this  kind  must 
have  frequently  occurred;  and  the  fact  of  there  being  no 
authorities  on  the  point  raises  the  inference  that  no  such 
claim  has  ever  been  made  by  the  lord.  [Lord  Abi9^^, 
C.  B. — ^It  may  be  said,  on  the  other  hand,  that  it  is  a  proof 
that  no  resistance  has  ever  been  made  to  such  a  claim.] 
The  question  must  be  considered  in  one  of  two  ways — either 
as  a  matter  of  law,  or  as  a  question  of  fact  for  the  juiy. 
In  either  view,  the  reasonableness  of  the  fine  is  a  matter 
for  the  Court  to  determine.  In  looking  to  the  question  as 
to  what  precise  amount  is  payable,  the  Court  may  look  to 
the  circumstances  of  each  particular  case.  Wilson  v. 
Hoare  is  distinguishable  &om  this  case,  for  the  facts  there 
were  totally  different.  In  this  case  there  has  been  an  ad- 
mission of  three  persons,  one  of  whom  has  paid  a  fine  upaa 
a  former  admission.  Having  once  paid  a  fine  upon  admis- 
sion, it  is  unreasonable  to  impose  one  a  second  time  {b).  It  is 
submitted  that  no  fine  was  payable,  except  as  upon  the  ad- 
mission of  the  two  new  lives.   The  question  is,  not  whether 

(a)  This  case  is  not  yet  reported,  kindly  favoured, 
but  the  above  passage  is  taken  from  (b)  See  Co.  Copyholder,  ••  5% 

a  MS.  copy  of  the  judgment  with  p.  129. 
which    the    reporters    have  been 
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any  fine  is  due,  but  what  is  a  reasonable  fine.    There  is  ExeK  of  Pkat, 
perhaps   a  difficulty  in  laying  down  gieneral  rules,  but  ^  '   ^ 

where  one  of  the  suH'enderees  is  also  a  surrenderor,  the     Shefpard 
Court  may  lay  down  that  te  a  rule  by  which  the  liability     Woodford. 
to  a  fine  may  be  governed,  and  may  say  that  no  fine  shall 
be  payable  in  respect  of  the  life  of  the  surrenderor. 

Watson  was  heard  in  reply. 

On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  by 

Lord  Abinger,  C.  B. — ^In  this  ease  we  have  arrived 
"at  the  conclusion,  that  the  mode  of  calculation  of  the 
fines  proposed  by  the  plaintiff  is  correct.  It  is  admitted, 
that,  according  to  the  custom  of  the  manor,  such  mode 
would  be  adopted  in  the  case  of  an  admission  de  novo  of 
three  tenants  as  joint-tenants  of  an  estate.  But  it  is  con- 
tended, that,  inasmuch  as  one  of  the  surrenderors  is  also  a 
suirenderee  in  this  case,  the  admission  must  be  treated  as 
the  admission  of  only  two  instead  of  three  joint-tenants. 
But  what  is  the  fine  due  for?  Plainly  in  respect  of  the 
admission  to  the  new  estate.  And  here  the  party  who 
surrenders  takes  with  the  other  two  a  new  estate  by  the 
admittance  of  the  lord.  If  the  value  of  the  lives  were 
taken  into  consideration,  it  would  subject  the  lord  to  great 
inconvenience.  He  does  not  select  the  new  tenants,  and 
could  have  no  means  of  judging  of  the  value  of  the  addi- 
tional lives.  Even  if  he  knew  their  ages,  which  it  does  not 
appear  how  he  is  to  ascertain,  he  would  be  unable  to  judge 
of  their  relative  health  or  probability  of  survivorship. 
Again,  if  we  are  to  omit  in  this  calcidation  Sir  John  Wood- 
ford, who  is  common  to  both,  is  he  to  be  put  first  or  third 
in  the  calculation  of  the  fine  ?  In  the  one  case  the  fine 
'win  be  thre^  years^  value,  in  the  other  one  and  a  half 
year's ;  or,  if,  as  thrown  out  in  argument,  you  treat  the 
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Sheppard 

9. 
WOODFOED. 


Exek,  of  Pleat,  estate  as  composed  of  three  portions,  and  each  of  the  joint- 

1839  . 

tenants  as  admitted  to  one-third^  then  as  the  two  new  tenants 

would  each  pay  two  years'  improved  value  of  their  respec- 
tive shares^  the  fine  would  be  one  year's  and  one-third  im- 
proved rent  of  the  whole  estate.  But  if  the  first  suggesticm 
were  adopted^  it  would  readily  afiPbrd  a  mode  of  practically 
depriving  the  lord  of  all  fines  after  the  first  admittance. 
For^  suppose  twenty  joint-tenants  once  admitted^  and  on 
the  successive  death  of  each  a  fresh  admission  of  the 
remaining  nineteen  with  a  new  tenant^  it  is  easy  to  see  that 
even  in  an  estate  of  the  value  here  stated^  the  fine  would 
be  below  the  lowest  coin  known  to  us^  and  the  lord  would 
have  for  his  successive  admittances  fines  of  a  farthing  each. 

It  is  true  that  if  the  new  life  be  put  as  the  first,  the  lord 
would  have  two  years'  improved  rent  for  each  admittance, 
but  we  can  find  no  authority  for  fixing  upon  the  one  rather 
than  the  other  rule ;  and  the  natural  order  of  the  tenants 
would  lead  us  to  place  the  old  tenant  first,  and  to  treat  the 
others  as  added  to  him. 

Upon  the  whole,  we  think  there  ought  to  be  judgment 

for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Swift  v.  Knight. 

A  distringu       JVLANSEL  had  obtained  a  rule  calling  upon  the  plaintiff 
wWi  the  w^i     ^^  shew  cause  why  the  distringas  in  this  case  should  not 

be  set  aside  with  costs,  for  irregularity,  on  the  ground  that 
the  distringas  varied  from  the  writ  of  summons,  in  respect 
to  the  title  of  the  cause.  In  the  distringas  the  defendant 
but  thJ'"ri'.ncc  ^as  described  as  ''  Charles  Knight,"  and  in  the  writ  of 
is  an  inregu-      summous  and  the  plaintiff's  affidavits,  as  "  Charles  James 

lanty  only,  and  * 

will  not  render   Jonathan  Knight,  sued  as  Charles  Knight." 

the  distringas 

ftu^tM^ate^to        Wordsworth  shewed  cause. — ^A  variance  between  the 

take  such  an 

objection  after  eight  days  have  elapsed  from  the  return  of  the  distringas. 


of  sumraonif 
although  the 
defendant's 
name  is  incor- 
rectly stated, 


.J 


1839. 


Parke^  B. — ^The  variance  between  the  writ  of  snmmons 

and  the  distringas  does  not  make  the  latter  a  nullity^  but 

is  an  irregularity  only.     Consequently  this  rule  is  movecl 

too  late. 

Rule  discharged. 

(a)  1  Dowl.  P.  C.  688.  (6)  Ante,  31 ;  7  Dowl.  P.  C.  393, 
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name  in  the  distringas  and  the  name  in  the  writ  of  sum*-  15*0*.  tf  Pleat, 

mons  is  no  ground  for  setting  aside  the  distringas,  as  the 

defendant  may  remedy  any  inconvenience  by  entering  an 

appearance.     The  stat.  2  Will.  4,  c.  39,  s.  3,  makes  it  a 

matter  in  the  discretion  of  the  Court,  whether  sufficient 

cause  has  been  shewn  for  the  issuing  of  the  distringas.  The 

Court  must  have  been  already  satisfied  of  that,  and  when 

once  granted,  it  ought  not  to  be  set  aside  on  mere  techr 

nical  grounds.      In  Smith  v.  Macdonald  (a),  where  an  affi** 

davit  to  obtain  a  distringas  omitted  to  state  that  a  copy  of 

the  writ  had  been  left  at  the  defendant's  dwelling-house, 

the  want  of  that  allegation  was  not  considered  a  sufficient 

ground  for  setting  aside  the  distringas.     But,  at  all  events, 

this  application  is  too  late.     The  distringas  was  returnable 

on  the  4th  of  November,  and  this  application  was  not 

made  until  the  13th ;  it  ought  to  have  been  made  within 

eight  days, 

Manselj  in  support  of  the  rule.— The  variance  is  not  a 
mere  irregularity,  but  makes  the  distringas  a  nullity.  The 
case  of  Borthvnck  v.  Ravenscrqft  (b)  shews  that  the  proceed^- 
ings  must  be  in  the  same  name  as  in  the  writ  of  summons 
until  after  an  appearance  is  entered,  although  the  party  be 
incorrectly  described  in  the  writ  of  summons.  [Parke,  B. — 
The  report  of  Borthwick  v.  Ravenscroft  does  not  enable  U3 
to  say  what  name  was  inserted  in  the  writ  of  sununons.] 

Gray,  amicus  Curiae,  stated,  that  the  name  in  the  writ  of 
summons  was  that  by  which  the  defendant  is  stated  in  the 
report  to  have  been  sued,  viz.  "  Henry  Ravenscroft.'^ 


iSjto  CA8E&  IN  THE  EXCHEQUEK^ 


Exeh.  4  ^^a»f 
1839. 


Haylet  t;.  Kacket. 


T 


A  sheriff  has  no  JL  HE  defendant  having  been  arreftted  on  a  dsu  sa.  iaiASiL^ 
poun^^  from  ^^  slierifPs  officer  demanded  and  took  from  him  the  sum  of 
a  defendant,  on  2^  9^    as  the  poimdaffe  to  which  he  was  entitled  nnderthe 

the  execution  of  '  '^         ^^ 

awrit  of  ca.  sa.    29 Eliz.  c.  4.    A  rule  having  been  obtained,  calling  on  the 

sheriff  to  shew  cauae  why  the  amount  so  taken  fer  pound- 
age should  not  be  paid  biE»k  to  the  defendant^  with  co«li> 

Piatt  shewed  causCb — It  cannot  be  disputed  that  die 
sheriff  is  ^^atitled  to  poundage  from  some  one;  and  al- 
though it  is  usual  for  the  sheriff  to  get  it  from  the  plain- 
tiff on  the  execution  of  writs  of  ca.  sa.,  th(B  reaeson  is,  be- 
cause the  sheriff  has  not  the  means  of  obtaining  it  by  a 
sale  of  the  defendant's  goods.  The  right  to  poundage  at- 
taches  on  the  execution  of  the  ca.  sa.  It  was  the  defend- 
ant's own  laches  in  not  paying  the  debt^  which  caused  the 
liability  to  pay  poundage,  and  therefore  the  charge  ought 
't6  fall  upon  him. 

Parke,  B. — This  rtdie  must  be  made  absolute.  The 
plaintiff,  it  is  true,  is  empowered  by  the  43  Greo.  3,  c.  46,  s.  5, 
to  levy  under  executions  against  the  defendant's  goodiB  the 
poundage,  fees,  and  expenses  of  the  execution,  over  and 
above  the  sum  recovered  by  the  judgment.  But  on  a  writ 
of  ca.  sa.,  the  sheriff  has  no  right  to  levy  poundage  from 
the  defendant.  His  duty  is  merely  to  take  the  party,  and 
have  his  body  before  the  Court  at  the  specified  time,  in 
order  to  satisfy  the  plaintiff's  demand.  The  sheriff  most 
return  the  mcmey* 

Sole  absolute. 
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Etch,   of  Pleot, 
1839. 

Bentham  v.  John  Cooper.  ^— isrs**^ 

Assumpsit. — ^The  declaration  stated^  that,  in  consider-  Auumpsit  on  a 
ation  that  the  plaintiflF,  at  the  request  of  the  defendant,  fhc*27th  of    ** 

would  sell  and  deliver  to  one  Charles  Cooper,  on  credit,  at  ?!S!5™^®''' 

^    '  '       1880,  the  de- 

certain  prices,  all  such  teas  and  coffees  as  he  the  said  fendanthad 

Charles  Cooper  should  have  occasion  for  and  require  of  the  bond  in  the 

plaintiff  in  the  way  of  his  the  said  C.  Cooper's  trade  and  f^^oM/Tone 

business,  the  defendant  then  promised  the  plaintiff  to  be  ac-   '^'  ^^  '^« 

condition  of 

countable,  at  and  after  the  expiration  of  one  calendar  month  which  recited 
after  demand  in  writing  for  that  purpose  made  on  them  Uteredinto' 
the  defendant  and  the  said  Charles  Cooper  respectively,  in  ■'"^««  ^^    .  ^ 

^  *  •''  agreement  with 

200/.,  on  or  as  part  of  any  balance  of  account  between  the  the  said  t.  m., 
plaintiff  and  the  said  Charles  Cooper>  for  the  said  teas  and  said  c.  c. 
coffees  so  to  be  sold  and  delivered  by  the  plaintiff  to  the  fo* S^saidTli. 
said  C.  Cooper.     It  then  alleged  the  sale  and  delivery  of  ^^.  ^^^um  pre- 
certain  teas  and  coffees  to  C.  Cooper,  to  the  amount  of  ing  them)  on 
500/. ;  that  the  period  of  credit  had  elapsed,  and  that  a  conditions 
written  demand  had  been  made  on  the  defendant.  Breach,  [i^^lT  anTthat 
that  the  defendant,  not  res^arding  his  proniise,  had  not  the  said  c.c. 

,      ,  .  had  further 

accounted  for  or  paid  to  the  plaintiff  the  said  sum  of  200/.  contracted  and 
Pleas — ^first,  non  assumpsit;  secondly,  a  denial  of  the  from*the°saW* 

T.  M.  all  the 
teas  and  coffees 
that  he  could  vend  or  sell  by  retail  or  otherwise  on  the  premises,  and  that  it  was  also  agreed  that 
the  said  C.  C,  with  his  brother  the  defendant,  should  enter  into  the  above  bond  for  the  due  per- 
formance of  the  terms  and  conditions  relative  to  the  said  premises,  and  for  thfe  true  payment  of 
any  balance  that  should  be  found  to  be  owing  for  any  teas  and  coffees  sold  and  delivered  by  the 
said  T.  M.  to  the  said  C.  C.  or  on  any  other  account  whatsoever.  On  the  20th  of  December,  183S, 
the  following  letter  was  written  by  the  defendant  in  London  to  the  plaintiff*,  who  had  succeeded 
T.  M.  in  his  business  in  Liverpool : — "  When  I  had  the  pleasure  of  seeing  you  in  London,  I  then 
told  you  I  had  not  the  least  hesitation  in  becoming  surety  to  you  in  the  amount  required  for  my 
brother  Charles ;  but  for  a  protection  both  to  myself  and  him,  I  thought  it  highly  necessary  I 
should  distinctly  understand  in  what  state  his  affhirs  were,  in  order  that  he  may  not,  by  any  in- 
advertence, involve  me,  at  which  I  am  convinced  he  would  grieve  as  much  as  myself.  I  still 
hold  this  mind,  and  before  I  sign  any  bond  or  instrument,  t  must  clearly  see  my  way.  In  the 
meantime,  in  order  to  convince  you  it  is  furthest  from  my  thoughts  in  any  way  to  retard  his 
business  or  prospects,  I  will  hold  myself  responsible  to  you  to  the  amount  of  200/.  in  the  event 
of  his  inability  to  meet  it,  with  the  full  understanding  that  you  are  to  consider  this  responsibility 
in  the  full  and  liberal  light  of  the  security  I  before  entered  into  for  him  with  Mr.  M.,  your  pre- 
decessor, and  that  when  a  full  statement  of  his  affkirs  is  laid  before  me,  and  such  proving 
satisfactory,  I  then  enter  into  the  security  you  require ;  that  the  said  sum  of  200/.  be  void  and 
of  no  eff'ect,  and  not  to  be  in  force  or  added  to  the  aforesaid  security :" — Heldf  that  this  letter 
did  not  shew  a  consideration  in  writing  as  required  by  the  Statute  of  Frauds,  either  in  express 
terms  or  by  necessary  inference,  and  therefore  that  it  was  void  as  a  guarantee. 
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Exeh.  of  Pleat,  sale  and  delivery  of  the  teas  and  coffees ;  thirdly,  that,  after 

^  ^  !^      "     *^^  ^^'^  ^^^  delivery  of  the  teas  and  coffees,  and  after  the 

Bentham      balance  became  due,  and  after  the  expiration  of  the  said 

CooPBiu        credit  and  the  making  of  the  said  demand,  and  before  the 

commencement  of  the  snit,  the  said  C.  Cooper  paid  to  the 

plaintiff  the  monies  so  due  and  owing  to  him  for  and  on 

account  of  the  said  teas  and  coffees. — ^Verification. 

Fourthly,  that  the  promise  in  the  declaration  was  a 
special  promise  to  answer  for  the  debt  of  another  person, 
and  that  there  was  no  agreement  or  memorandum  in  writ- 
ing wherein  the  consideration  for  the  said  promise  was 
stated  or  shewn  as  required  by  the  Statute  of  Frauds. 

Fifthly,  that  the  credit  given  was  greater  than  and  was 
not  the  usual  credit  given  in  the  trade. 

Sixthly,  as  to  93/.  Ids.  2d.,  part  of  the  said  sum  of  200/., 
that  the  balance  due  from  the  said  C.  Cooper  to  the  plain- 
tiff was  413/.  17s.  lOd.  and  no  moi*e;  that  the  said  C. 
Cooper  became  a  bankrupt ;  that  the  plaintiff  received  two 
dividends  upon  the  said  sum  of  413/.  17^.  lOd.  from  the 
assignees  of  the  said  bankrupt,  amounting  together  to  the 
sum  of  93/.  I9s.  2d.,  and  that  the  defendant  is  entitled  to 
have  that  sum  deducted  from  the  said  sum  of  200/. 

Seventhly,  as  to  46/.  bs.,  other  part  of  the  said  sum  of 
200/.,  that  the  sum  of  413/.  17s.  lOd.,  and  no  more,  was 
due  upon  the  said  balance ;  that  the  plaintiff  held  bills  of 
exchange  for  that  sum,  drawn  by  the  said  C.  Cooper  upon 
and  accepted  by  one  Samuel  Cooper;  that  the  said  Samuel 
Cooper  became  bankrupt ;  that  the  plaintiff  received  from 
the  assignees  of  the  said  bankrupt's  estate  a  dividend  on 
the  said  sum  of  413/.  17s.  lOd.,  amounting  to  the  sum  of 
46/.  5^.,  and  the  defendant  is  entitled  to  have  that  amount 
deducted  from  the  said  simi  of  200/. 

On  the  first  and  second  pleas  the  plaintiff  joined  issue. 
To  the  third  plea  he  repKed,  denying  the  payment  of  the 
balance  by  C.  Cooper;  to  the  fourth,  that  there  was  an 
agreement  in  writing,  signed  by  the  defendant,  wherein 
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the  consideration  for  the  said  promise  and  causes  of  action  Exeh,  of  PUat, 

1839 
is  stated  and  shewn,  according  to  the  statute ;  to  the  fifth,     —  ^  '  ^ 

that  the  credit  in  the  declaration  mentioned  was  the  usual      Bbntham 

credit  in  the  trade  of  the  said  C.  Cooper;  to  the  sixth>  that       Ooofbr. 

the  plaintiff  did  not  receive  the  dividend  in  that  plea  men-^ 

tioned ;  and  to  the  seventh,  a  similar  traverse.     Issue  was 

joined  on  the  replication  to  the  third,  fourth,  fifth,  sixth, 

and  seventh  pleas. 

The  cause  came  on  to  be  tried  before  Alderson,  B.,  at 
the  last  Spring  Assizes  for  the  southern  division  of  the 
county  of  Lancaster,  when  a  verdict  was  found  for  the 
plaintiff,  with  200/.  damages,  subject  to  the  opinion  of  the 
Court,  who  are  to  determine  how  the  verdict  and  judgment 
are  to  be  entered,  on  the  following  case : — 

The  plaintiff  is  a  tea  and  coffee  dealer  residing  in  Liver-> 
pool;  the  defendant  is  a  well-^known  comedian  of  London. 
Charles  Cooper,  mentioned  in  the  pleadings,  was  a  retail 
grocer  residing  in  Liverpool,  and  a  brother  of  the  de-* 
fendant. 

On  the  20th  of  December,  1833,  the  defendant  wrote 
and  sent  to  the  said  C.  Cooper  a  letter,  of  which  the  fol-* 
lowing  is  a  copy : — 

"  My  dear  Charles, — I  received  Mr.  Bentham's  letter 

this  morning.     I  have  thought  it  necessary  to  send  '  the 

affixed'  to  you,  that  you  may  at  once  see  what  my  wishes 

and  sentiments  are,  and  then  take  it  to  Mr.  Bentham,— only 

remarking  that  I  ought  to  feel  particularly  grateftQ  both 

for  the  correspondence  of  Sam  and  yourself,  as  I  never 

have  the  pleasure  of  hearing  from  either  but  in  the  event 

of  your  wanting  some  favour.     It  is  very  proper,  I  dare 

say,  that  it  should  be  so ;  but  if  either  Sam  or  yourself  had 

one-tenth  of  what  I  have  to  do  and  think  of,  there  may  be 

an  excuse;  at  present  there  is  none.     StiU  believe  me, 

your  affectionate  brother, 

"  J.  Cooper/' 

Addressed, ''  To  Mr.  C.  Cooper,  Tea-dealer, 
Great  Oeorge  Street,  Liverpool." 
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Bxeh,  of  Pifa$,       The  letter  called  in  the  above  ^'  the  affixed/'  the  said 

1839 

defendant  on  the  same  day  wrote  to  the  plaintiff^  and  it 

was  deUyered  immediately  to    the   plaintiff  by   Chailes 

Cooper. 

The  following  is  a  copy  of  the  letter  from  the  defendant 

to  the  plaintiff^  called  ^^  the  affij^ed/' 


''  London,  Dec.  20th^  }833, 
63>  Great  Queen  Street. 
"  My  dear  Sir, — ^When  I  had  the  pleasure  of  seeing  you 
in  London,  I  then  told  you  I  had  not  the  least  hesitation 
in  becoming  surety  to  you  in  the  amount  require4  for  my 
brother  Charles ;  but  for  a  protection  both  to  myself  and 
him,  I  thought  it  highly  necessary  I  should  distinctly  un- 
derstand in  what  state  his  affairs  were,  that  he  may  not  by 
any  inadvertence  involve  n^e,  at  which,  I  am  convinced, 
lie  would  grieve  as  much  as  myself.  I  still  hold  tlus 
mind ;  and  before  I  sign  any  bond  or  instrumjent^  I  must 
clearly  see  my  way.  In  the  meantime,  to  convince  yon  it 
is  furthest  from  my  thoughts  in  any  way  to  retard  his  busi- 
ness and  prospects,  I  will  hold  myself  responsible  to  yea 
to  the  amount  of  200/.,  in  the  event  of  his  inability  to 
meet  it, — ^with  the  Ml  understanding  that  you  are  to  con- 
sider this  responsibility  in  the  full  and  liberal  light  pf  the 
security  I  before  entered  into  for  him  with  Mr.  M^son, 
your  predecessor ;  and  that  when  a  full  statement  (^  hii 
a^airs  is  laid  before  me,  and  such  proving  satisfactory,  I 
then  enter  into  the  security  you  require;  that  the  said 
sum  of  200/.  be  void  and  of  no  effect^  and  not  to  be  in 
force  pr  added  to  the  aforesaid  security.  With  best  wishes, 

"  I  am,  my  dear  Sir,  your  fiuthful  servant, 

'^  John  Coopbb.'^ 
"  To  Mr.  Christ'.  Bentham, 

Tea-dealer,  Liverpool.'^ 

The  security  mentioned  in  the  said  letter  from  the  de- 
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fendant  to  the  plaintiff^  as  having  beeu  entered  into  for  ArcA.  af  fu<u^ 
Charles  Cooper  with  Mr.  Mason,  was  ^  bond,  of  which  thei     v  „,     '  - 
following  is  a  copy.  Benthah 

The  case  then  set  out  the  ponal  part  of  a  bond,  dat^       CoorEiu 
Sept.  27,  1830,  from  Charles  Cooper  and  John  Copper  ta 
Thomas  Mason,  in  the  sum  of  1,000/. 

The  condition  was  as  follows : — 

"  Whereas  the  above-named  C.  Cooper  hi^th  entered  ipto 
certain  articles  of  agreement  with  the  said  Thomas  M^ison^ 
bearing  even  date  herewith,  whereby  the  said  Charley 
Cooper  became  tenant  to  the  said  Thomas  Mason  of  cer- 
tain premises  in  St.  James's  Place,  and  also  in  Ranelagh 
Street,  in  Liverpool  aforesaid,  as  well  as  certain  premises 
at  Wrexham,  in  the  county  of  Denbigh,  on  the  terms,  con- 
ditions, and  stipulations  therein  mentioned  and  set  forth : 
and  the  said  C.  Cooper  further  contracted  and  agreed  to 
take  &om  the  said  T.  Mason  all  the  teas  and  coffees  that  he 
could  vend  or  sell  by  retail  or  otherwise  in  the  said  pre- 
mises or  any  of  them,  at  the  prices  in  the  said  agreement 
mentioned  and  set  forth ;  and  it  was  also  agreed  that  the 
said  C.  Cooper,  with  his  brother  the  said  J.  Cooper,  should 
enter  into  the  above  bond  or  obligation  for  the  due  per- 
formance and  observance  of  the  terms  and  conditions  rela-^ 
tive  to  the  said  premises  or  any  of  them,  and  for  the  true 
payment  of  any  balance  or  sum  that  shall  be  found  to  be 
owing  for  any  teas  and  coffees  sold  and  delivered  by  the 
said  Thomas  Mason  to  the  said  Charles  Cooper,  or  on  any 
other  account  whatsoever.  Now  the  condition  of  the  above- 
written  bond  or  obligation  is  such,  that  if  the  above 
bounden  C.  Cooper  and  J.  Cooper,  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  or  administra- 
tors, do  and  shall,  within  one  calendar  month  after  demand 
in  writing  for  that  purpose,  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  Thomas  Mason,  his  heirs,  executors, 
administrators,  or  assigns,  such  sum  or  sums  of  money, 
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EjtcK  of  Pleat,  not  exceeding  in  the  whole  the  sum  of  500/.^  as  at  the 

|QQQ 

^-  ^  "  time  of  such  demand  shaD  be  due  from  the  said  C.  Cooper, 
Bentham  his  executors  or  administrators,  to  the  said  Thomas  Mason, 
Cooper.  on  or  as  part  of  the  balance  of  the  account  between  th^n, 
either  for  teas  or  coffees,  or  on  any  other  account  whatsO' 
ever;  and  if  the  said  C.  Cooper  shall  well  and  truly  per- 
form, fulfil,  and  keep  all  and  singular  the  clauses,  con- 
ditions, and  stipulations  in  the  said  agreement  hereinbe- 
fore referred  to,  then  this  obligation  shall  be  void,  or  else 
remain  in  fuU  force  and  virtue. 

(Signed)         ''Charles Cooper,  (l.s.) 

'^  John  Cooper,''  (l.s.) 

The  plaintiff,  after  receiying  the  letter  firoin  the  defend^ 
ant,  sold  and  delivered  teas  and  coffees  to  C.  Cooper  on  the 
tisual  credit.  On  the  1st  of  October,  1835,  C.  Cooper  was 
duly  declared  a  bankrupt,  and  at  that  time  the  sum  of 
413/.  17s.  lOd.  was  due  and  owing  from  the  said  C.  Cooper 
On  a  balance  of  account  for  teas  and  coffees  sold  and  deli- 
vered to  him  by  the  said  plaintiff  as  aforesaid. 

The  plaintiff  then  held  for  the  amount  two  bills  of  ex« 
change  drawn  by  C.  Cooper  upon  and  accepted  by  S. 
Cooper,  in  the  pleadings  mentioned,  a  tea-dealer  residing 
in  Bath,  for  the  amount  of  and  against  the  said  debt. 

Samuel  Cooper  also  was  duly  declared  bankrupt,  and  the 
said  two  bills  were  dishonoured. 

The  plaintiff  proved  upon  the  estate  of  C.  Cooper  he 
4lSL17s.  lOd.j  and  before  the  commencement  of  this  action 
received  dividends  on  the  same,  amounting  to  7s,  4|if« 
in  the  pound. 

The  plaintiff  also  proved  in  respect  of  the  said  bill  upon 
the  estate  of  Samuel  Cooper  for  413/.  17s.  lOd.,  and  before 
the  commencement  of  this  action  received  a  dividend  on 
the  same,  of  4«.  7 id.  in  the  pound. 

After  deducting  the  total  amount  of  the  dividends  in 
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both  the  estates  the  balance  claimed  by  the  plaintiff  is  £*ch,  qf  Piea*, 
165/.  48.  4d.  ^J^?l 

The  pleadings  are  to  be  considered  part  of  the  case. 

The  questions  for  the  opinion  of  the  Court  are,  what  ver- 
dict upon  the  above  facts  is  to  be  entered  on  the  issues  re- 
spectively, and  what  judgment  is  to  be  given  on  the  record. 

Wightman  for  the  plaintiff. — The  first  question  for  the 
Court  to  determine  is,  whether  the  action  is  maintainable 
at  all  on  this  declaration,  and  whether  the  facts  set  forth 
in  the  case  sufficiently  support  the  promise  as  laid;  it 
is  submitted  that  they  do,  and  that  the  action  is  main- 
tainable. The  declaration  sets  forth  a  guarantee,  the 
consideration  for  which  is  the  sale  and  delivery  of  certain 
teas  and  coffees  on  credit;  and  that  is  a  sufficient  considera- 
tion to  support  the  promise  in  the  declaration.  The  letter  of 
the  20th  December,  1833,  was  an  arrangement  providing  for 
the  altered  situation  of  the  parties,  and  contained  enough 
to  shew  their  intention,  and  it  was  unnecessary  for  the 
plaintiff  to  enter  into  what  that  '^  full  and  liberal  light  of 
the  security  before  entered  into''  with  Mason  was.  The 
question  undoubtedly  is,  what  was  the  object  and  intent 
of  the  letter,  and  not  what  was  the  object  of  the  bond ; 
but  although  the  object  of  the  bond  is  immaterial,  yet  the 
two  instruments  may  be  taken  together  to  explain  what 
was  intended  by  the  letter;  and  if  that  be  done,  the 
consideration  will  sufficiently  appear.  [Parkey  B. — ^Where 
does  any  consideration  at  all  appear?  It  is  impossible 
to  make  out  what  the  consideration  was,  even  if  you 
could  use  the  bond  in  illustration  of  the  letter:  and  cer- 
tainly, if  you  exclude  the  recital,  there  is  no  considera- 
tion. The  rule  is  clear,  that  the  consideration  must  appear 
either  by  express  words  or  reasonable  intendment.]  The 
bond  would  shew  that  teas  and  coffees  were  to  be  supplied 
on  credit,  which  would  constitute  a  sufficient  consideration, 

Crompton,  for  the  defendant,  was  stopped  by  the  Court. 

VOL.  V.  XX  M.  w. 
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letter  upon  a  state  of  facts  which  the  case  does  not  sag* 
gest  or  warrant ;  and  even  if  it  did,  it  wonUL  be  neoessaiy 
to  shew  that  that  state  of  facts  was  known  to  Mr.  Cooper 
the  defendant.  This  letter  shews  he  had  little  or  no  con- 
mnnication  with  his  brother,  bat  he  refers  to  coufCisatioM 
he  had  had  with  the  plaintiff.  Even  if  it  ooold  be  infer- 
red from  the  letter,  that  he  had  had  riMnmmriiratiffnB  with 
his  brother,  it  is  impossible  for  ns  to  sajr  that  he  was 
aware  of  any  change  of  drcomstances  hsTing  taken  plao^ 
as  it  is  not  stated  that  any  change  had  taken  place.  The 
letter  refers  to  the  obligatory  part  of  the  bond  only,  and 
has  no  reference  to  the  facts  stated  in  the  recital,  shewing 
the  consideration.  If  it  had  had  reference  to  that  part  ct 
the  bond,  then  the  question  might  arise,  whether  the  lette 
was  sufficient  to  support  the  contract  alleged  in  the  deda> 
ration.  It  appears  to  me  that  we  cannot  fiorly  ao  oonstmt 
this  letter,  and  if  so,  the  guarantee  is  Toid,  as  no  sufficient 
consideration  is  shewn  on  the  £Bce  of  it. 

Parke,  B. — ^I  think  it  impossible  to  come  to  any  satis- 
factory conclusion  as  to  what  the  parties  meant,  upon  the 
statement  of  documents  and  facts  in  this  special  case.  In 
order  to  make  the  declaration  consistent  with  the  guarsn- 
tee,  it  must  appear  on  the  face  of  the  writing,  either  in 
express  terms  or  by  necessary  inference,  that  the  consi- 
deration stated  in  the  declaration  was  the  consideration, 
and  the  only  consideration,  for  the  guarantee.  We  hai« 
only  to  consider  whether  we  can  here  draw  that  inference. 
I  think  it  is  impossible  for  us  to  do  so,  and  therefiore  that 
the  guarantee  is  void.  The  effect  will  be  that  the  verdict 
must  be  entered  for  the  defendant  on  the  1st,  4th,  6di, 
and  7th  issues,  and  for  the  plaintiff  on  the  rest. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  defendant  accordingly. 
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Bxeh.  of  Pleoi, 
1839. 

Langton  V,  Lazarus. 

ASSUMPSIT  by  the  indorsee  against  the  acceptor  of  a  Assumpsit  by 

bill  of  exchange,  for  the  sum  of  45/.,  dated  the  29th  of  No-  J^L"sfthe  ac- 
▼ember,  1838.  ceptor  of  a  bill 

of  exchange. 

Plea,  that  before  the  said  bill  of  exchange  became  due  Plea,  that  bc- 
and  payable  according  to  the  tenor  and  effect  thereof,  to  wit,  became  due, 
on  the  1st  day  of  November,  1838,  the  same  bill  waa  altered,  ^^  T.^^^^^l 
to  wit,  by  the  said  John  Smith,  (the  drawer),  in  a  material  force  and  ef- 

.  ,  ^  feet,"  the  date 

part  thereof,  in  this,  to  wit,  that  whereas  the  same  bill,  when  of  it  was  altered 
the  same  was  made  by  the  said  John  Smith  as  in  the  de-  whereby  uTe'- 
claration  mentioned,  bore  date  on  a  certain  day  therein  in  ^^J  ^that  the 
that  behalf  mentioned,  to  wit,  on  the  29th  day  of  Octo-  plea  was  bad, 

because  it  did 

ber,  1838,  the  same  date  was,  whilst  the  same  bill  was  in  not  allege  the 
ftiH  force  and  effect  as  aforesaid,  to  wit,  on  the  day  and  havc*bMn  made 
year  in  this  plea  first  mentioned,  altered,  to  wit,  by  the  ■^*'  accept- 
said  John  Smith,  to  another  and  different  and  much  later 
date,  to  wit,  to  the  said  29th  day  of  November,  1838, 
whereby  the  same  bill  then  became  and  was  and  is  void 
in  law. — ^Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea  is 
an  argumentative  traverse  of  the  allegation  that  the  de- 
fendant accepted  the  bill,  and  that  it  should  simply  have 
traversed  that  allegation;  that  the  plea  does  not  allege 
that  the  alteration  was  made  by  Smith  after  the  defendant 
had  accepted  or  become  a  party  to  the  bill ;  and  that  the 
allegation  that  the  alteration  was  made  '^  whilst  the  said 
bill  was  in  fiill  force  and  effect  '^  as  in  the  plea  mentioned, 
is  ambiguous  in  its  meaning  whether  the  alteration  was 
whilst  the  bill  was  in  full  force  and  effect  as  in  the  plea 
mentioned,  or  as  in  the  declaration  mentioned ;  and  that 
the  plea  does  not  state  that  the  defendant  was  not  a  con- 
senting party  to  the  alteration,  and  does  not  state  that  the 

xx2 
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•  ^  it  does  not  shew  how  the  bill  was  void. 

Lanqton  Joinder  in  demurrer. 

V. 


Lazarus. 


Chandless,  in  support  of  the  demurrer. — ^The  plea  is 
clearly  bad.  The  alteration  is  not  stated  to  be  made  after 
the  bill  was  accepted.  In  order  to  make  the  alteration 
available  as  a  defence^  it  must  be  shewn  that  the  date  of 
the  bill  was  altered  after  it  was  accepted  by  the  defendant 
The  allegation  that  the  bill  was  altered  whilst  the  bill  was 
in  full  force  and  effect  is  uncertain  and  ambiguous.  [Lord 
Abinger,  C.  B. — How  could  it  be  in  force  unless  it  was  in 
circulation^  and  when  an  action  could  have  been  brought 
upon  it  ?]  It  may  not  be  in  force  until  it  imposes  some 
legal  obligation^  but  such  obligation  may  arise  before  the 
bill  is  accepted — ^it  may  have  been  drawn  and  indorsed 
over^  so  as  to  be  binding  upon  some  other  party^  before 
acceptance.  If  the  date  was  altered  after  acceptance^  the 
plea  ought  to  have  averred  that  fact.  Calvert  v.  Baker  {a) 
is  an  authority  to  shew  that  this  defence  is  admissible 
under  a  plea  that  the  defendant  did  not  accept  the  bill 
modo  et  formft.  [Parke,  B. — That  is  no  authority  tx 
saying  that  the  alteration  of  a  bill  may  not  be  pleaded  as 
a  defence  in  this  form.] 

The  Court  were  of  opinion  that  the  plea  could  not  be 
sustained^  and 

/.  Henderson,  who  appeared  in  support  of  it,  prayed 
leave  to  amend. 

Per  Curiam. — You  may  have  liberty  to  amend  by 
stating  the  alteration  to  have  been  made  after  acceptance. 

Leave  to  amend  accordingly. 

(a)  4  M.  &  W.  417. 


\ 


MICHAELMAS  TSRM^   3  VICT.  681 


■Bjreh,  of  Pleas, 
1839. 


Simpson  v.  Heath. 


X!i.  y.  WILLIAMS  had  obtained  a  rule  nisi  to  set  aside  a  defendant 

the  execution  issued  in  this  cause  for  irregularity.     Final  ^ecuHon  after* 

judgment  was  signed  on  the  14th  of  March,  1837;  on  the  ^fV  Mrfrlm 

26th  of  December  following  a  capias  ad  satisfaciendum  the  judgment, 

issued,  returnable  immediately  after  its  execution,  upon  sued  out  within 

which  the  defendant  was  arrested  on  the  26th  of  July,  Ihoughnotre- 

1838.     The  objection  was,  that  the  writ  of  execution  not  ^"7"!^  ■"d  filed 

**  '  ^      ^  within  the  year ; 

having  been  returned  and  filed  within  a  year  after  the  and  no  scire  fa- 
judgment,  it  ought  to  have  been  revived  by  scire  facias ;  in  sudTo^T*'^ 
and  it  was  stated  to  the  Court  that  Patteson,  J.,  in  Collins 
T.  Yewens  (a),   had  intimated   an  opinion  that  this  was 
necessary,  and  that  lAttledale,  J.,  had  so  decided  in  a  case 
before  him  at  chambers. 

Humfrey  shewed  cause. — ^The  question  is,  whether  the 
defendant  can  be  taken  upon  a  writ  of  execution  more 
than  a  year  old.  Under  the  old  practice,  founded  upon  the 
Statute  of  Westminster  2nd,  13  Edw.  1,  c.  45,  a  writ  was 
considered  stale  after  a  year  and  a  day.  But  now,  by  the 
8  &  4  Will.  4,  c.  67,  s.  2,  "  all  writs  of  execution  may  be 
tested  on  the  day  on  which  the  same  are  issued,  and  be  made 
returnable  immediately  after  the  execution  thereof.*'  The 
express  object  of  this  enactment  appears  to  have  been  to 
avoid  the  inconvenience  and  expense  of  the  former  practice^ 
under  which  a  writ  ran  for  a  year  only,  and  other  conti- 
nuing writs  must  then  be  sued  out.  \Pcerkey  B. — ^The 
object  of  the  statute  was  to  place  final  process  on  the  same 
footing  as  mesne  process;  but  nothing  is  said  as  to  the 
duration  of  the  writ.]    The  practice  has  always  been,  since 

(a)  3  Per.  &  D.  439.  When  the  pearfrom  the  report  that  the  learned 
present  rule  was  obtained,  that  case  Judge  expressed  the  opinion  attri- 
was  not  reported :  it  does  not  ap-      buted  to  him. 
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Where  the  time  of  executing  the  writ  is  not  limited  except 

by  the  means  the  sheriff  has  of  taking  the  party^  there 

seems  no  reason  why  the  writ  should  not  continue  in  foil 

force  until  he  has  had  an  opportunity  of  executing  it 

[Parke,  B. — This  rule  was  granted^  not  in  consequence  <^ 

any  doubt  the  Ck)urt  entertained  on  the  pointy  but  upon 

the  ground  of  some  supposed  decisions  the  other  way  at 

chambers.] 

E.  V.  Williams,  in  support  of  the  rule.  —The  old  prac- 
tice was  not  founded  on  the  Statute  of  Westminster  2nd. 
From  the  earliest  periods  known  to  the  common  law,  it  was 
an  established  rule,  that  if,  in  personal  actions,  a  year 
elapsed  between  the  time  of  signing  judgment  and  of  issa- 
ing  execution,  the  law  presumed  that  the  judgment  wai 
satisfied,  or  at  least  that  the  defendant  might  haye  some 
cause  to  shew  against  the  issuing  of  the  execution.  Then 
came  the  statute,  giving  the  plaintiff  a  set.  £el  after  the 
expiration  of  the  year :  its  object  beiog,  as  is  stated  in 
Mitchell  y.  Cue  (a),  to  prevent  a  surprise  upon  the  defend- 
ant. The  only  exception  was  in  real  actions,  where  the 
judgment  was  in  rem;  there  the  execution  might  be 
sued  out  at  any  time.  But  upon  this  rule  an  exceptkm 
was  engrafted,  where  the  writ  was  issued  within  the  year, 
and  continued  by  subsequent  writs.  Of  this  practice  the 
first  trace  appears  in  Sir  IV.  WaUer^s  case  (4),  T.  T.,  31 
Eliz.  There  it  was  moved,  ^^  that  if  one  hath  judgment  in 
debt,  and  upon  that,  within  the  year  and  day,  sues  a 
capias  ad  satisfaciendum,  although  he  doth  not  prosecute 
the  same  by  the  space  of  two  or  three  yean,  yet,  when  he 
pleaseth,  he  may  proceed  thereupon,  and  shall  not  be  pot 

(a)  2  Burr.  660. 

{b)  2  Leon.  77;  3  Leon.  259;  4  Leon.  44. 
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to  a  scire  feudas ;  for  a  writ  of  execution^  once  sued  forth,  £wA.  of  Pieat, 
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shall  be  a  continual  claim,  and  the  party  shall  never  be 
put  to  a  scire  fiicias :  and  of  such  opinion  was  Philips J^ 
But  Manwoody  C.  B.,  said, — "  I  grant  that  if  one  hath  sued 
forth  a  writ  of  execution,  and  that  be  continued  by  vice- 
oomes  non  misit  breve,  for  two  or  three  years,  yet  the 
plaintiff  may  proceed  thereupon,  and  shall  not  be  put  to 
a  scire  facias ;  but  if  such  writ  be  sued  forth  and  not  con- 
tinued, but  discontinued  by  a  year  and  a  day,  he  shall  be 
put  to  a  scire  facias ;  for  it  is  negligence  of  the  plaintiff  in 
not  continuing  it,  which,  within  the  year  and  the  day,  he 
might,  without  order  of  the  Court ;  but  after  the  year,  not 
by  any  order  of  the  Court/'  The  same  practice  is  recog- 
nised in  Ognel  and  Paaton^s  case  (a).  In  Aires  v.  Har- 
dress  (6),  a  fieri  facias  was  taken  out  within  the  year,  and 
nulla  bona  returned;  this  writ  was  continued  down  for 
several  years,  and  then  a  capias  ad  satisfaciendum  issued; 
and  whether  this  was  regular  or  not  was  the  question.  The 
Court  took  time  to  inquire  into  the  practice,  and  after- 
wards Parker,  C.  J.,  said, — "  If  this  were  a  new  case,  they 
should  think  it  hard  to  take  away  all  scire  facias' ;  but  the 
practice  has  gone  so  far  that  there  is  no  overturning  it  now/' 
The  precedents  there  cited  were  merely  of  continuances  of 
writs  issued  within  the  year,  and  returned;  it  certainly  does 
not  appear  when  returned.  In  Blayer  v.  Baldwin  (c),  it  was 
expressly  held,  that  a  writ  of  execution  could  not  be  conti- 
nued unless  the  first  writ  were  returned  and  filed :  it  is 
not  laid  down  that  this  must  be  done  within  the  year,  but 
that  would  seem  to  be  the  necessary  inference.  This  sub- 
ject was  fully  investigated  in  the  case  of  Karver  v.  James  {d). 
There  the  question  was,  whether  the  Statute  of  limitations 
could  be  saved  by  a  writ  which  had  never  been  returned; 


(a)  2  Uon.  84.  (c)  2  Wils.  82 ;  Barnes,  213. 

(b)  I  Stra.  100.  (d)  WiUes,  255. 
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'   ^    refers  to  a  decision  to  that  eflfect  in  the  House  of  Lords, 

Simpson  reversing  a  previous  decision  in  the  (Common  Pleas ;  and 
Heath.  observes,  ^'that  it  would  be  greatly  inconvenient  if  a 
plaintiff  might  sue  out  a  writ,  and  keep  it  in  his  pocket  for 
six  years  together,  of  which  the  defendant  could  not  pos- 
sibly have  any  notice.^'  The  same  point  was  determined 
in  Brown  v.  Babingtan  {a),  and  Atiwood  v.  Burr  (6),  where 
Lord  Holi  states  the  reason  for  the  practice  to  be,  that 
until  the  return  of  the  first  writ  the  Court  is  not  in  pos- 
session of  the  cause,  so  as  to  award  an  alias  or  pluries; 
which  is  adopted  by  Lord  Kenyan  in  Harris  v.  Waolfard  (c). 
[Parkey  B. — The  meaning  of  that  is,  that  unless  the  first 
writ  be  returned,  the  plaintiff  cannot  sue  out  a  continuing 
writ.  The  Court  must  have  all  the  writs  returned,  in  order 
to  make  the  whole  succession  of  writs,  however  numerous, 
appear  as  one  writ.]  The  rule  appears  to  go  further :  vis. 
that  until  the  writ  be  returned  there  is  nothing  of  rec(»d, 
and  the  Court  can  take  no  notice  of  the  issuing  of  the 
writ.  Similarly,  the  Court  is  not  seised  of  the  execution, 
until  the  writ  of  execution  be  returned;  therefore  it  is 
unavailable  unless  returned  within  the  year.  But  another 
material  reason  for  the  rule  is  that  given  by  WUleSj  C.  J., 
in  Karver  v.  James,  and  also  by  Butter,  J.,  in  Bates  v.  Jenkm- 
son{d),Yiz.  the  inconvenience  and  injustice  arising  from  the 
plaintiff  ^s  being  permitted  to  keep  the  writ  for  any  length 
of  time  in  his  pocket  without  having  it  returned.  The 
same  doctrine  applied  to  the  writ  of  journeys'  accounts; 
the  first  writ  must  have  been  returned  and  filed  before  it 
could  be  continued:  Spencer^ s  case  (e). 

The  older  authorities,   therefore,  appear  strongly  to 
favour  the  practice  contended  for;  and  it  is  so  laid  down 

(o)  2  Ld.  Raym.  883.  (c)  6  T.  R.  617. 

(6)  7  Mod.  5.  (i)  6  T.  R.  619. 

(e)  6  Rep.  10  b. 


:  i 
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also  in  several  of  the  books  of  practice.    In  the  note  to  Uh'  ExtA.  of  Pleat, 

1QQQ 

derhUlY.  Devereux  [a),  it  is  stated  that  ''the  continuing 
of  a  writ  of  execution  differs  in  one  respect  from  that  of  a 
writ  of  mesne  process ;  in  the  latter  the  same  species  of  writ 
must  be  continued  down, — but  with  respect  to  executions 
it  is  held,  that  one  sort  of  writ  sued  out,  returned,  and 
filed,  will  support  the  awarding  of  a  different  kind  of  ex- 
ecution afterwards:   thus  a  capias  ad  satisfaciendum,  or 
elegit,  may  issue  after  the  year,  upon  a  fieri  facias  sued 
out,  returned  and  filed  within  the  year^    The  practice  is 
similarly  stated  also  in  Archbold's  Practice  (i),  and  in 
Sellouts  Practice  (c).     \Farkey  B. — It  is  not  so  stated  by 
Mr,  Tidd.]     The  passage  on  this  subject  in  Tidd^s  Prac- 
tice {d)  is  almost  in  the  same  words  as  another  passage 
in  the  notes  to  Saunders  (e),  which  refers  to  the  previous 
note  already  cited.     \Parkey  B. — Can  you  point  to  any 
authority  which  says  that  the  writ  must  be  returned  and 
filed  within  the  year?    What  principle  is  there  for  it? 
Why  is  the  writ  not  good  beyond  the  year?]     Because 
the  arrest  takes  place  at  a  time  when,  on  looking  to  the 
records  of  the  Court,  a  year's  interval  has  elapsed  since 
the  last  entry  of  record.     [Parke,  B. — Yes ;  but  the  plain- 
tiff has  taken  steps  to  satisfy  his  judgment,  at  a  time  when 
no  presumption  of  payment  existed.    Your  position  is, 
that  if  you  act  on  a  ca.  sa.,  you  must  make  the  arrest  within 
the  year,  though  the  writ  is  returnable  beyond  the  year.] 
The  argument  is,  that  in  order  to  avoid  the  inconveniences 
which  have  been  adverted  to,  the  plaintiff  is  not  at  liberty 
to  arrest,  unless  either  a  year  has  not  passed,  or  there  has 
been  some  record  of  a  step  taken  to  enforce  the  judgment 
within  the  year;  and  that  if  a  plaintiff  take  out  a  writ 
under  the  new  act,  returnable  immediately,  it  must  be 

(a)  2  Sitund.  68  d.  (c)  P.  544. 

(6)  P.  374,  3rd  edit  (d)  T,l  103, 

(e)  2  Saimd.  72  c. 
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Exeh,  nf  Pktmt  returned  withm  the  year.    The  argument  on  the  other 

side  goes  to  this^  that  if  the  writ  be  taken  out  within  the 
year,  it  may  be  executed  at  any  time,  however  r^note. 
[Parke^  B. — So  it  may,  acoording  to  your  argument,  if  the 
party  go  through  the  form  of  returning  it.]  But  thea 
there  would  be  something  of  record  to  shew  the  issuing  of 
the  writ,  and  that  the  judgment  was  not  satisfied.  The 
practice  contended  for  on  the  other  side  is  at  yariance  with 
the  spirit  of  the  3  &  4  WilL  4,  c,  40,  s.  8,  which  limits  pro* 
ceedings  in  debt,  scire  £Eudas,  and  covenant,  to  twenty 
years.  It  never  could  have  been  intended  by  the  Legis- 
lature,  that  a  plaintiff  shoidd  be  permitted  to  sue  out  a 
writ  of  execution,  and  keep  it  unexecuted  for  more  than 
twenty  years.  Fonnerly,  if  a  plaintiff  delayed  to  execute 
a  writ  of  inquiry  till  Ji  year  after  interlocutory  judgment 
he  was  put  to  his  scire  fiudas :  Horn  v.  AcUm  (a).  [Porifce,  B. 
****That  is  not  now  the  rule;  a  term's  notice  is  sufficient] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  on  a  subse- 
quent day  by 

Parke,  B. — ^The  question  in  this  case  was,  whether  a 
defendant  could  be  taken  in  execution  on  a  writ  of  ea.  sa., 
returnable  immediately  after  the  execution  thereof,  sued 
out  within  a  year  and  day  after  judgment,  but  not  exe- 
cuted until  long  after  the  expiration  of  that  time. 

We  are  of  opinion  that  the  proceeding  was  regular;  thst 
it  was  unnecessary  to  have  the  writ  returned  and  filed 
within  the  year  and  day,  and  a  new  writ  grounded  on  it, 
and  that  no  sci.  fit.  was  necessary. 

This  appears  to  us  to  be  clear  on  reference  to  the  older 
authorities.  In  Lord  Ck>k«?s  reading  on  the  Statute  of 
Westminster  2nd,  2  Inst.  469,  it  is  stated  that  at  common 
law,  in  personal  actions,  if  the  plaintiff,  after  judgment  given, 

(«)  la  Mod.  500. 
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or  recognisance  acknowledged,  «ied  otti  no  process  of  exe-  ifcw*-  ^  ^^^» 

cution  within  the  year,  he  could  have  no  scire  facias,  but 

was  driven  to  his  original.    The  Statute  of  Westminster 

2nd  gave  the  scire  fsudas  instead;  it  recognises  the  right 

to  sue  out  process  within  the  year :  if  the  record  is  of  older 

date,  he  is  to  have  the  writ  of  sci.  fa. 

Lord  Coke  afterwards  says,  in  the  same  reading,  that 
''  if  the  plaintiff  taketh  his  process  of  execution  within  the 
year,  though  it  be  not  served  within  the  year,  yet  if  he  conip» 
nue  the  same,  he  may  have  process  of  execution  at  any  time 
after  the  year/'  In  Gilb.  Execut.  94,  it  is  said,  "  though 
there  was  a  year  and  a  day  to  execute  a  judgment,  yet  if 
there  was  execution  taken  out,  and  that  was  continued  be- 
yond the  year,  there  was  no  occasion  for  a  sci.  fa.,  for  then  at 
common  law  there  was  a  presumption'^  [clearly  a  misprint 
for  the  presumption]  ^  that  the  judgment  was  satisfied,  be- 
cause there  appeared  an  execution  taken  out,  and  it  was 
the  default  of  the  minister  that  the  writ  was  not  served.'' 

The  residt  of  these  authorities  is  this,  that  if  the  plain- 
tiff sue  out  process  within  the  year,  no  sci.  fa.  is  necessary, 
and  he  may  act  on  that  process.  But  if  that  process  ex- 
pire, he  must  continue  it  properly,  and  then  execute  that 
continued  process.  The  object  of  the  continuance  is  to 
connect  the  writ  which  is  executed,  with  that  which  issued 
in  due  time. 

The  case  in  Leonard,  cited  by  Mr*  Williams  {a),  is  an  au- 
thority only  for  the  necessity  of  a  continuance  when  the  first 
writ  was  not  acted  upon.  PhiUps  was  of  opinion  that  suing 
out  the  first  writ  was  enough  to  authorize  a  fresh  writ; 
itfomooocif  admitted  that  if  the  first  writ  was  sued  out  in  the 
year,  and  cwUimued,  it  was  enough ;  but  if  sued  out  and 
not  continued  for  less  than  a  year  and  a  day,  he  might 
continue  by  leave  of  the  Court ;  if  beyond  that  time,  the 
process  was  discontinued,  and  he  was  put  to  sci.  fa. 

After  this  the  practice  seems,  firom  the  case  of  Welden 

(a)  Sir  W.  Waller's  case. 
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Ezeh.  of  PUas,  y.  Greg  (a\  to  bare  been,  after  a  fi.  £& ,  to  enter  oontinu* 

ances  at  any  time.  But  m  Karver  t.  James  {b),  and  in 
Blayer  v.  Baldwin  {c)y  it  was  settled,  tbat  to  warrant  con- 
tinuances the  first  fi.  fjEi.  must  be  returned  and  filed. 

It  is,  therefore,  undoubtedly  requisite,  in  order  to  aTtnd 
the  necessity  of  a  sci.  fa.,  to  sue  out  a  writ  of  execution 
within  the  year ;  and  in  order  to  connect  the  writ  on  whidi 
the  arrest  takes  place  with  that  sued  out,  it  is  also  neces- 
sary to  have  proper  continuances,  and  for  the  purpose  of 
those  continuances  to  have  the  first  writ  returned  and 
filed :  but  we  have  not  found  any  authority  whatever,  (ex- 
cept the  recent  alleged  decision  before  a  single  Judge,  and 
the  statement  in  the  more  modem  books  of  practice),  that 
the  returning  and  filing  should  be  within  the  year.  The 
issuing  the  writ  within  the  year,  if  the  same  writ  is  acted 
upon, — or  if  a  different  writ,  then  the  issuing  of  a  writ  in 
time,  properly  connected  with  that  and  acted  upon, — is 
enough.  Under  the  old  practice,  and  indeed  still,  a  writ 
of  execution  might  be  made  returnable  with  an  interval  of 
several  terms ;  and  consequently,  if  such  a  writ  was  sued 
out  within  the  year,  a  defendant  might  be  taken  upon  it 
long  after  the  year,  if  before  the  return  of  the  writ 
Under  the  new  practice  established  by  the  act  of  Parlia- 
ment making  the  process  of  execution  returnable  imme- 
diately, a  defendant  may  also  be  taken,  upon  a  similar  writ 
sued  out  within  the  year,  a  considerable  time  afterwards. 
This  circumstance  arises  from  the  Legislature  not  having 
limited  the  duration  of  these  writs,  as  they  have  done  those 
of  mesne  process,  to  four  months. 

K  this  be  an  inconvenience  (it  is  probably  more  nominal 
than  real,  as  a  defendant  will  be  entitled  to  relief  on 
audita  querela  or  motion  to  the  Court)  the  Legislature  must 

rectify  it. 

£ule  discharged. 

(a)  2  Sid.  59.  {h)  WiUet,  259. 

(c)  2  Wils.  82;  Barnes,  213. 
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Etch,  of  Pleas, 
1839. 


LovATT  and  Others  v,  Hamilton  and  Others. 


xHIS  was  an  action  of  assumpsit  for  the  non-delivery  of  The  defendants, 
oil,  which  was  tried  before  Williams,  J.,  at  the  Liverpool  entered' into  a'' 
Summer  Assizes,  1838,  when  a  verdict  was  found  for  the  ^"TJ'lhe'  **** 
plaintiff  with  494/.  10*.  damages,  subject  to  the  opinion  of  plaintiffs  "  of 

this  Court  upon  the  following  case  : —  oil,  to  arrive  per 

The  plaintiffs  are  partners   and  carry  on  business  at  ^  *  &****  {^  ' 
Liverpool  as  soap  manufacturers  :  the  defendants  are  mer-  ***f  **f  °°**j 

^  ^  *  '  ^  arrival,  or  the 

chants  in  partnership,  and  trade  extensively  to  the  coast  of  vessels  not  hav- 
Africa.     Messrs.  N.  Waterhouse  &  Son  were  the  defend-  after  delivery  of 
ants'  brokers,  duly  authorized  to  make  the  contract  herein-  ^Ji^^hiTcon- 
after  mentioned  on  their  behalf.     On  the  1st  of  November,  ^cttobe  void." 

At  the  time 

1837,  the  plaintiffs  and  the  defendants,  through  the  said  this  contract 
brokers,  entered  into  a  contract  for  the  sale  by  the  defend-  i^",*  thV^de- 
ants  to  the  plaintiffs  of  the  oil  in  question  in  this  cause,  Jeverai'v**^*^ 
and  the  following  contract  note  was  sent  to  the  plaintiffs,  seis  on  the 

J  ,       , ,  . , ,       ,  coast  of  Africa 

aigned  by  tne  saia  broKcrs  : —  for  the  purpose 

of  obtaining 

"  1,  Old  Hall  Street,  11th  Month,  1837.      Slll^nSo'tr. 
''  Lovatt,  Brothers,  &  Taylor,  the  Mansfield 

'  '  .  ^       '  and  the  Watt. 

Respected  Friends,  After  the  date 


€€ 


We  have  this  day  sold  you  the  following  goods :  viz.  tract,  the " 


50  tons  of  palm  oil,  to  arrive  per  Mansfield,  at  32/.  per  ton,  i^ed^idth  "is 
casks  to  be  returned  to  and  paid  for  by  Hamilton,  Jackson,  ^ons  of  palm 

oiI|  and  sailed 

&  Co.,  at  20s.  per  ton  nett.     In  case  of  non-arrival,  or  the  homewards, 
vessels  not  having  so  much  in  after  delivery  of  former  con-  at^Cwneroonf 
tracts,  this  contract  to  be  void.  **»«  defendanu' 

agent  ordered 
the  captain  of 
the  Mansfield  to  transship  part  of  her  cargo  to  the  Watt,  which  was  the  larger  vesseL  This 
transshipment  was  accordingly  made  bonft  fide  and  without  fraud,  for  the  purpose  of  enabling 
the  Watt  to  proceed  home  with  a  full  cargo.  The  Watt  proceeded  on  her  voyage,  and  arrived 
in  Liverpool  on  the  8th  of  April,  1838,  and  the  Mansfield  on  the  20th  of  May  following.  The 
Mansfield,  on  her  arrival,  had  on  board  235  tons  of  palm  oil,  but  the  contracts  made  previously 
to  the  above  contract  amounted  to  228  tons,  leaving  only  7  tons  applicable  to  this  contract, 
which  were  delivered  by  the  defendants  to  the  plaintiffs: — Held,  in  an  action  for  the  non- deli- 
very of  the  oil,  first,  that  the  arrival  of  the  oil  in  the  Mansfield  was  a  condition  precedent,  and 
that  the  plaintiffk  were  not  entitled  to  the  oil  brought  by  the  Watt.  Secondly,  that  the  contract 
for  the  50  tons  was  entire,  and  that  the  plaintiffs  were  not  entitled  to  the  7  tops  brought  by  the 
Mansfield  over  what  was  required  to  satisfy  former  contracts. 
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Ejrek.  rf  Pieoi,       "  Payment,  half  by  three  months'  acceptance,  less  three 

1839 

.     ^  •   ^     months'  interest,  and  half  by  four  months'  acceptance,  less 

LovATT        two  months'  interest. 
HAiiiLTow.  ''  And  remain,  very  truly, 

"  Yonr  firiends, 

"  N.  Wateehousb  &  Son." 

A  contract  note  signed  by  the  brokers  was  also  sent  on 
the  same  day  to  the  defendants,  which  corresponded  with 
the  above,  except  that  the  word  'Vessel"  was  used  instead 
of  the  word  "  vessels." 

At  the  time  the  above  contract  was  entered  into,  the 
defendants  had  certain  vessels  on  the  coast  of  Africa  for 
the  purpose  of  obtaining  palm  oil,  and  bringing  the  same 
to  Liverpool,  and  amongst  other  vessels  the  Mansfield  and 
the  Watt.  After  the  date  of  the  contract,  the  Mansfield 
had  loaded  on  board  of  her  at  Old  Calabar,  on  the  coast  of 
Africa,  a  cargo  of  palm  oil,  upwards  of  315  tons.  On  the 
17th  of  December  she  sailed  from  Old  Calabar  to  Came- 
roons,  having  taken  in  her  water  at  Old  Calabar,  and 
arrived  at  Cameroons,  on  the  coast  of  Africa,  on  the  22nd 
of  December,  1837.  On  her  arrival  at  Cameroons,  Captain 
John  Lillie,  the  defendants'  resident  agent  there,  directed 
the  captain  of  the  Mansfield  to  transship  part  of  ihe  cargo 
into  the  Watt.  The  Watt  is  the  larger  of  the  two  vessds, 
being  capable  of  containing  about  600  tons ;  the  Mansfield 
was  capable  of  containing  about  350  tons.  The  Mansfield 
was  nearly  a  full  ship  when  this  transshipment  was  made; 
the  Watt  was  then  about  half  frill.  Lillie  had  previously 
transshipped  oil  from  two  other  vessels  of  the  defendants, 
called  the  Lisbon  Packet  and  the  Gannet,  into  the  Watt, 
as  part  of  the  Watt's  homeward  cargo.  The  oil  shipped 
on  board  the  Mansfield,  the  Watt,  and  the  other  vessels, 
was  to  be  ultimately  conveyed  to  Liverpool ;  and  the  oil 
shipped  on  board  the  Mansfield  had  been  put  on  board  her 
with  the  intention  of  its  being  carried  home  in  her,  and  not 
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with  the  intention  of  any  part  of  it  being  transahipped.  £«»ik  rf  PkM, 
It  had  been  stowed  in  the  Mansfield  in  the  manner  in  ^ 

which  oil  is  stowed  in  a  vessel  to  be  carried  home  to  Eng-  Lovatt 
land  as  part  of  her  homeward  cargo^  and  not  in  the  mode  Hamxltok. 
in  which  oil  is  put  on  board  a  vessel  or  tender  for  trans- 
shipment. By  the  direction  of  Captain  Lillie,  80  tons  of 
palm  oil  were  transshipped  from  the  Mansfield  into  the 
Watt  on  the  22nd  of  December,  1837,  and  some  water- 
casks  were  taken  out  of  the  Mansfield,  and  some  fresh  water 
taken  in.  Previous  to  the  transshipment  into  the  Watt 
from  the  three  vessels^  the  casks  containing  the  oil  so  trans- 
shipped were  marked  with  the  initial  letter  of  each  respec- 
tive vesseVs  name,  to  denote  that  the  same  was  received  from 
such  vessel  respectively.  This  was  done  with  reference  to 
the  commissions  due  to  the  persons  who  had  respectively 
purchased  the  oil. 

The  transshipment  from  the  Mansfield  into  the  Watt 
was  made  bon&  fide  by  Lillie,  for  the  purpose  of  getting 
the  Watt  off,  as  she  could  not  have  been  safely  sent  home 
without  the  oil  from  the  Mansfield. 

The  transshipment  was  not  made  fraudulently,  nor  with 
any  view  to  any  contract  as  to  the  Mansfield's  cargo,  nor 
had  Lillie,  at  the  time  of  making  it,  any  knowledge  of  the 
contract  with  the  plaintiffs,  nor  had  he  received  any  com- 
munication from  the  defendants  as  to  the  transshipment 
or  contract.  Captain  Lillie  made  the  transshipment  en- 
tirely out  of  his  own  head,  and  his  only  authority  to  make 
it  was  his  general  authority  to  act  in  the  superintendence 
of  the  defendants'  vessels  at  Cameroons,  which  were  under 
his  control.  Such  transshipment  from  a  vessel  like  the 
Mansfield  to  one  like  the  Watt  is  not  usual  in  the  trade^ 
though  sometimes  made  from  one  vessel  to  others  in  the 
same  employment.  The  Watt  proceeded  on  her  voyage 
home  with  the  oil  received  by  her  ftom  the  above  vessels, 
and  arrived  in  Liverpool  on  the  8th  of  April,  1838.    On 


Hamiltom. 
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Bxck,  •/  Pi9at,  her  arrival  in  Liverpdol,  the  plaintiffs  applied  to  the  de- 
>   ^^'   .     fendants^  brokers  by  letter,  as  follows : — 

LOVATT 

1^.  ''  Naylor  Street,  11th  April,  1838. 

^'  Grentlemen, 
"  We  will  thank  you  to  inform  us  per  note,  whether  it 
is  your  intention  to  deliver  the  50  tons  of  palm  oil  we 
bought  from  you  on  ^e  7th  November  last,  out  of  that 
portion  of  the  Mansfield's  cargo  now  landing  ex  Watt. 

''Yours  respectfiilly, 

"  LovATT,  Brothers,  &  Taylor.*' 

The  persons  who  had  purchased  the  cai^oes  of  the 
Mansfield,  the  Lisbon  Packet,  and  the  Grannet,  received 
from  the  defendants  their  commissions  on  the  oils  trans- 
shipped from  those  vessels  respectively  into  the  Watt. 
When  the  Watt  delivered  her  cargo  to  the  defendants  at 
Liverpool,  they  knew  trom  marks  on  the  casks  that  the 
palm  oil  so  transshipped  from  the  Mansfield,  the  Grannet, 
and  the  Lisbon  Packet,  had  been  received  by  the  Watt 
from  those  vessels.  The  contracts  made  previously  to  the 
above-mentioned  contract  with  the  plaintiffs  amounted  to 
228  tons,  and  no  more.  The  Mansfield  arrived  in  Liver- 
pool on  the  20th  day  of  May,  1838,  having  on  board  233 
tons  of  palm  oil.  She  did  not  take  in  any  further  quantity 
after  the  transshipment  of  that  part  of  her  cargo  which  was 
transshipped  into  the  Watt.  Upon  the  arrival  of  the  Mans- 
field in  Liverpool,  and  before  the  commencement  of  this 
action,  7  tons  of  the  palm  oil  brought  by  her,  being  the 
difference  between  228  and  235  tons,  were  delivered  by 
the  defendants  to  the  plaintiffs.  Messrs.  Waterhouse  k 
Co.  made  an  advance  on  the  outward  cargo  of  the  Mans- 
field, which  was  to  be  repaid  out  of  the  returns  of  that 
cargo.  After  the  arrival  of  the  Mansfield  at  Liverpool, 
Messrs.  Waterhouse  &  Co.  claimed  to  have  a  lien  on  part 
of  her  cargo,  which  had  been  transshipped  into  the  Watt, 
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and  made  application  to  the  defendants  thereon.    As  soon  Exeh  of  pieat, 

1839 
as  the  claim  was  set  up,  the  defendants  immediately  ob-  '  ^ 

jected  to  it,  and  paid  the  amount  of  the  advances.     The        Lovatt 
above  sum  of  494/.  10^.  are  the  damages  calculated  on      Hamilton. 
the  non-delivery  of  the  43  tons. 

The  questions  raised  in  the  case,  upon  which  any 
discussion  was  made,  were — first,  whether  the  arrival  of 
the  oil  at  Liverpool  in  the  Mansfield  was  a  condition  pre- 
cedent to  the  plaintifi^s'  right  to  the  delivery  of  it,  or 
whether  the  arrival  of  the  oil  in  the  Watt  did  not  entitle 
them  to  it ;  and,  secondly,  whether  they  were  not  entitled 
to  the  7  tons  which  arrived  by  the  Mansfield,  beyond 
what  was  necessary  to  satisfy  the  former  contracts. 

Cresswell,  for  the  plaintifl^s. — ^The  arrival  of  the  Mans- 
field with  the  50  tons  of  oil  on  board  was  not  a  condition 
precedent  to  the  plaintifli'  right  to  the  delivery  of  it.  The 
arrival  of  the  ship  was  not  the  materia  part  of  the  contract, 
but  the  arrival  of  the  oil.  Boyd  v.  Sifffdn  (a).  The  de- 
fendants did  not  mean  to  insure  the  ship's  arrival  with  that 
quantity  on  board.  If  this  vessel  had  been  wrecked  on  the 
coast  of  Ireland,  and  the  oil  had  been  brought  to  Liverpool 
in  another  ship,  the  plaintifi^s  could  not  have  refused  to  ac- 
cept it.  The  meaning  of  the  contract  is,  "  I  agree  to  sell 
such  a  part  of  the  Mansfield's  cargo  of  oil,  not  exceeding 
50  tons,  as  shall  arrive  and  remain  after  the  delivery  of 
former  orders.'^  This  cargo  was  taken  on  board  the  Mans- 
field, not  for  the  purpose  of  transshipment,  but  as  a  home- 
ward-bound cargo.  In  Idle  v.  Thornton  (4),  where  the 
contract  was  for  the  sale  of  tallow  from  a  particular  ship 
on  her  arrival  before  a  given  day,  and  the  vessel  was 
wrecked  off  the  coast  of  Ireland,  but  the  cargo  saved,  and 
might  have  been  forwarded  to  the  port  of  London  by  the 

(a)  2  Camp.  328.  (6)  3  Camp.  374. 

VOL.  V.  Y  Y  M.  W. 
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jBjrcA.  of  Pleat,  gi^cn  day — the  purchasers  not  having  offered  the  vendofs 

an  indemnity  if  they  would  bring  the  tallow  to  London;  it 
was  held^  that  the  vendors  were  not  liable  for  the  non- 
delivery. Lord  EUenborough  there  says,  ''  In  constming 
such  a  contract,  I  must  consider  that  it  was  the  intention 
of  the  parties  that  it  should  be  void,  unless  the  commodity, 
in  the  ordinary  course  of  trade  and  navigation,  arrived  at 
the  port  of  destination  by  the  appointed  day/'  He  never 
raises  a  doubt,  if  it  had  been  forwarded  in  due  time,  that 
the  purchasers  would  be  entitled  to  it.  He  seems  to 
consider  it  part  of  the  contract  that  the  vessel  shall  arrive 
in  the  ordinary  course  of  trade  and  navigation.  Suppose 
this  vessel  had  met  with  an  accident  which  rendered  her 
unable  to  proceed,  and  her  cargo  had  been  put  into  another 
vessel,  which  arrived  safe  and  in  due  time, — ^that  would  be 
an  arrival  in  the  ordinary  course  of  trade  and  navigation. 
The  contract  was  to  sell  oil  procured  as  the  cargo  of  the 
Mansfield,  which  the  oil  in  question  was.  [Lord  Abmger, 
C.  B. — ^The  contract  is  to  be  void  ''  in  case  of  non-arrival, 
or  the  vesseFs  not  having  so  much  in  after  delivery  of  for- 
mer contracts.'^]  It  is  a  very  different  thing  to  say  what 
is  to  make  the  contract  void,  and  what  is  the  contract. 
The  contract  is  to  sell  50  tons  of  oil  to  arrive  by  the 
Mansfield.  It  did  substantially  arrive  by  the  Mansfield, 
as  it  had  formed  part  of  her  homeward-bound  cargo,  and 
had  her  initial  letter  on  the  casks.  K  the  defendants 
were  prevented  from  performing  their  contract  by  the  act 
of  their  own  agent,  they  cannot  avail  themselves  of  that 
as  a  defence.  It  is  not  necessary  to  make  it  out  to  have 
been  a  fraudulent  interference :  if  a  party's  own  act  de- 
prives him  of  the  power  to  fulfil  the  contract^  he  cannot 
avail  himself  of  that  as  a  defence :  Shep.  Touch.,  Condi- 
tion, 146. 

The  Court  were  clearly  of  opinion  that  the  arrival  of  the 
oil  in  the  Mansfield  was  a  condition  precedent^  and  that 
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the  plaintiffs  were  not  entitled  to  the  oil  brought  by  the  Bxeh.  of  Phat^ 

Watt.    They  were  also  of  opinion  that  the  contract  for  the  -  J^^'   - 

50  tons  was  entire^  and  that  the  plaintiffs  were  not  enti-  Lovatt 

tied  to  the  7  tons  which  did  arrive  by  the  Mansfield.  Hamilton. 

Judgment  for  the  defendants. 

Wightman  was  to  have  argued  for  the  defendants. 


B 


Sir  Francis  Sykbs^  Bart.^  v.  Giles. 
Y  an  order  of  the  Lord  Chancellor,  the  following  case  The  plaintiff 


was  sent  for  the  opinion  of  this  Court : —  ployed  a"" 


In  the  month  of  February,  1838,  Mr.  Whitley,  the 


auctioneer  to 
sell  certain 


steward  and  farm-agent  of  Sir  Francis  Sykes,  who  for  many  timber  grow- 
years  had  the  management  of  the  plaintiff's  estates,  em-  estate,  the 
ployed  Samuel  Musgrove  and  Wm.  Quelch,  then  carrying  Imorglf  other 
on  business  as   auctioneers  under  the  firm  of  William  conditions, 

were  read  at 

Quelch  &  Co.,  to  sell  for  the  plaintiff,  by  public  auction,  the  sale,  in 

on  the  14th  of  that  month,  a  quantity  of  beech  timber  of  the  defend- 

trees,  the  property  of  the  plaintiff,  growing  at  Basildon  each7»"r^Mcr 

and  Ashampsted,  in  the  coimty  of  Berks.  ^hovX^  pay 

*  "  down  a  de- 

posit of  10^ 
per  cent,  in  part  of  the  purchase-money,  and  pay  the  remainder  on  or  before  the  17th  of 
August ;  but  in  case  any  purchaser  should  prefer  to  pay  the  whole  amount  of  his  purchase- 
money  at  an  earlier  period,  discount  after  the  rate  of  51.  per  cent  will  be  allowed."  Also,  "  that 
each  purchaser  shall  enter  into  a  proper  agreement  and  bond,  if  required,  with  such  one,  two, 
or  more  sureties  as  shall  be  approved  by  the  vendor  or  his  agent,  for  the  performance  of  his 
agreement,  pursuant  to  the  above  conditions."  The  defendant  became  the  purchaser  of  one 
lot,  and  paid  the  deposit  Some  days  after  the  sale,  which  was  on  the  14th  of  February,  the 
defendant,  at  the  auctioneer's  request,  drew  a  bill  of  exchange  for  the  residue  of  the  purchase- 
money,  dated  on  the  day  of  the  sale,  on  one  J.  M.,  payable  six  months  after  date  to  his  own 
order,  and  indorsed  it  to  the  auctioneer,  who,  being  in  difficulties,  indorsed  it  to  a  third  person, 
to  whom  he  was  indebted  on  his  own  account.  The  bill  became  due  on  the  17th  of  August, 
when  the  amount  of  it  was  duly  paid  to  the  holder.  It  was  never  transferred  to  the 
plaintiff: — Held^  that,  under  these  circumstances,  the  delivery  and  payment  of  the  bill  of  ex- 
change was  not  a  valid  payment  of  the  residue  of  the  purchase-money  for  the  timber  purchased 
by  the  defendant,  the  auctioneer  having  no  authority  to  receive  payment  of  such  residue,  or  to 
take  any  security  for  the  payment  of  it;  but  that  even  if  he  were  authorized  by  the  conditions 
to  receive  payment,  the  payment  required  was  a  payment  in  cash,  and  he  had  no  authority  to 
take  a  bill  of  exchange. 

Y  Y  2 
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Exeh,  of  PUof,      Messrs.  Quelch  &  Co.  accordingly  advertised  the  trees 
^   1839.   ^     £qj.  ^^Ye  by  printed  hand-bills,  which  were  posted  up  and 

Stkes        published  in  the  neighbourhood  and  elsewhere,  and  the 

GiLEa.        following  is  a  copy  of  one  of  them : — 

'^  Capital  Beech  Timber — Basildon  and  Ashampsted. 
To  be  sold  by  auction  by  Wm.  Quelch  &  Co.  on  Wednes- 
day, Febniary  14,  1838,  at  the  liled  Lion,  Upper  Basildon, 
at  one  o'clock,  200  loads  of  prime  beech  timber,  with  lop 
and  top,  growing  at  Long  Dean,  Mean  Down,  Hither 
Down,  Basildon,  and  Layfield  Ashampsted. 

"  A  Catalogue. — Lot  1. — 100  prime  beech  trees,  with  lop 
and  top,  standing  in  Layfield  Copse,  Ashampsted,  num- 
bered 1  to  100 ;  (and,  after  enumerating  other  lots),  lot  8. — 
100  ditto,  standing  in  Long  Dean  Copse,  numbered  1 
to  100.  The  foregoing  beech  timber  is  considered  to  be 
of  superior  growth  and  quality,  and  worth  the  attention  of 
dealers  and  others.  A  liberal  credit,  on  payment  of  10 
per  cent,  deposit,  and  approved  security.  Mr.  Whitley,  at 
Kiln  Farm,  will  appoint  a  person  to  shew  the  lots,  of  whom 
catalogues  may  be  had ;  also  at  the  White  Hart,  Newbury; 
Chequers,  Speenhamland;  Lamb,  Wallingford ;  Catherine 
Wheel,  Henley;  place  of  sale;  and  of  the  auctioneers, 
Bridge  Street,  Reading.'^ 

The  sale  of  the  trees  accordingly  took  place  on  the  14th 
February  at  the  place  above  mentioned,  and  the  following 
were  the  conditions  of  sale,  which  were  publicly  read,  in  the 
presence  and  hearing  of  the  defendant,  by  the  auctioneer 
in  the  sale  room  to  the  company  present,  and  just  before 
the  commencement  of  the  sale : — 

"  Conditions  of  sale  of  21 1  loads  of  beech  timber  at  Basildon 
and  Ashampsted,  February  14th,  1838. 

"  First,  That  no  person  shall  advance  less  than  ten  shil- 
lings at  each  bidding,  and  no  bidding  shall  be  retracted. 

''  Second,  That  the  highest  bidder  shall  be  the  pur- 
chaser; and  if  any  dispute  shall  arise  between  two  or 
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more  bidders^  the  lot  in  dispute  shall  be  immediately  put  Etch,  of  PUast 
up  again.  ^    *°^^'  . 

"  Third,  That  each  purchaser  shall  pay  down  a  deposit        Sykbi 
of  10/.  per  cent  in  part  of  the  purchase-money,  and  pay        Gileb. 
the  remainder  on  or  before  the  17th  day  of  August;  but 
in  case  any  purchaser  shall  prefer  to  pay  the  whole  amount 
of  his  purchase-money  at  an  earlier  period,  discount,  after 
the  rate  of  5/.  per  cent,  per  annum,  will  be  allowed.'' 

The  fourth  condition  restricted  the  purchaser  fix)m  doing 
wilful  damage ;  and  the  fifth  provided  that,  in  case  of  bank- 
ruptcy or  insolvency,  all  the  right,  title,  interest,  and  pro- 
perty of  such  purchaser  in  and  to  all  such  trees,  &c.,  as 
should  not  have  been  carried  away,  should  thenceforth  cease 
and  determine ;  the  vendor  making  such  an  allowance  out 
of  the  purchase-money  in  respect  of  the  same  trees,  &c.,  as 
two  indiflFerent  persons,  to  be  appointed  arbitrators  in  the 
usual  manner,  or  their  umpire,  should  award. 

The  sixth  was,  "  that  each  purchaser  shall  enter  into  a 
proper  agreement  and  bond,  if  required,  with  such  one, 
two,  or  more  sureties  as  shall  be  approved  by  the  vendor 
or  his  agent,  for  the  performance  of  his  agreement,  pur- 
suant to  the  above  conditions ;  which  agreement  and  bond 
shall  be  prepared  by  the  vendor's  solicitor  at  the  mutual 
expense  of  the  vendor  and  purchaser,  and  shall  be  executed 
by  such  purchaser  before  any  of  the  timber  shall  be  cut ; 
and  if  any  purchaser  shall  neglect  to  execute  such  agree- 
ment and  bond  for  the  space  of  fourteen  days  fi>om  the 
day  of  sale,  the  deposit  money  shall  be  forfeited,  and  the 
timber  sold  by  and  for  the  benefit  of  the  vendor ;  and  the 
deficiency,  if  any,  at  such  second  sale,  shall  be  made  good 
by  the  purchaser  at  this  sale  so  making  default." 

The  defendant  became  the  purchaser  of  the  beech  trees 
comprised  in  lot  8,  knowing  the  plaintiff  to  be  the  vendor 
of  it,  for  the  sum  of  42/.,  under  the  above  conditions ;  and 
at  the  time  of  the  purchase,  he  paid  to  the  auctioneers, 
Messrs.  Quelch  &  Ck).,  on  account  of  it,  a  deposit  of  4/.  49., 
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Etch,  rf  PUat,  (being  10  per  cent,  on  the  amount  of  the  pnrchase-money), 

lojy.   ^     pursuant  to  the  third  condition^  leaving  the  residue  of  the 

stkes        purchase-money^  amounting  to  87/.  169.^  unpaid :  and  the 

Giles.        foUowing  memorandum  was   given  to  the  defendant  by 

Mr.  Backstraw^  the  auctioneer's  derk^  in  the  presence  of 

Mr.  Whitley^  the  plaintiff's  steward^  who  is  since  dead^ 

and  there  is  no  other  fact  in  evidence  that  he  knew  of  the 

memorandum  or  its  contents^  or  what^  if  any^  biEs  w^e 

taken  at  the  sale : — 


\ 


€€ 


Lot  8 — ^forty-two  pounds. 
Deposit — ^four  poimds  four  shillings. 
''  Thirty-seven  pounds  sixteen  shillings  by  bill  at  6 
months^  due  17th  day  of  August^  payable  at  Messrs.  Sim- 
monds^  Bankers^  Beading. 

''  W.  Backstkaw.'' 
''  Feb.  14th,  1838.'' 

Neither  the  plaintiff,  nor  any  agent  on  his  behalf  ap- 
plied to  the  defendant  for,  or  required  the  defendant  to 
enter  into  any  agreement,  or  give  any  bond  with  or  with- 
out sureties,  until  the  28th  of  August,  1888,  up  to  whidi 
time  no  timber  had  been  cut. 

Some  days  after  the  sale,  the  defendant,  at  the  request 
of  the  said  Messrs.  Quelch  &  Co.,  drew  a  bill  of  exchange 
for  37/.  16^.,  bearing  date  the  14th  day  of  February,  1888, 
on  John  Marks,  and  payable  to  the  order  of  the  defendant 
six  months  after  date;  which  bill  the  said  defendant  in- 
dorsed and  handed  over  to  the  said  Messrs.  Quelch  &  Co., 
and  which  bill  was  duly  paid  when  due. 

Quelch  &  Co.,  being  in  difficulties,  indorsed  over  the  biU 
to  one  Bobert  Snare,  to  whom  they  were  indebted  on  their 
own  account,  and  on  the  6th  day  of  June,  1888,  became 
bankrupts. 

No  application  for  payment  of  the  said  sum  of  87/.  16«. 
was  made  by  the  plaintiff,  or  any  one  on  his  behalf,  to  the 
defendant,  until  the  18th  day  of  August,  1888. 


1 J 
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The  bill  was  never  transferred  to  the  plaintiff^  nor  did  Bxeh,  rf  puat^ 
he  receive  the  purchase-money  for  the  timber^  nor  was  he     ..  ^      . 
in  any  way  aware^  nor  had  he  any  suspicion^  of  the  biM  of        Sykrs 
exchange  having  been  given  as  aforesaid^  till  long  after  it        Gilei. 
had  been  paid  away  and  negotiated  by  Quelch  &  Co. 

The  question  for  the  opinion  of  the  Court  is^ — 
Whether,  under  the  foregoing  circumstances,  the  de- 
livery and  payment  of  the  bill  of  exchange  for  37/.  16^.,  as 
above  set  forth,  was  a  valid  payment  to  the  plaintiff  of  the 
residue  of  the  purchase-money  for  the  timber  comprised 
in  lot  8,  purchased  by  the  defendant  as  above  mentioned. 

Hoggins,  for  the  plaintiff. — ^The  auctioneers  had  no  autho- 
rity, either  express  or  implied,  to  take  this  security.  The 
conditions  were  a  notice  to  all  the  world  that  the  auctioneers 
had  a  limited  authority  only.  The  sixth  condition  expressly 
points  out  what  security  shall  be  given— namely,  an  agree- 
ment and  bond,  with  such  sureties  as  shall  be  approved  by 
the  vendor  or  his  agent.  The  auctioneers  were  only  agents 
to  sell  and  receive  the  deposit  money,  but  not  to  judge  of 
the  sufficiency  of  the  security.  They  had  no  authority 
beyond  that,  and  were  not  the  vendor's  agents  for  any 
other  purpose ;  and  even  if  they  were  such  agents  as  con- 
templated by  the  sixth  condition,  they  would  have  had  no 
authority  to  take  a  bill  of  exchange  as  a  security,  but  only 
a  security  of  the  nature  mentioned  in  the  condition. 

Lee,  for  the  defendant. — ^Whether  the  auctioneers  were 
agents  or  not,  the  payment  was  in  pursuance  of  the  pro- 
vision in  the  third  condition  of  sale,  as  payment  of  the 
remainder  of  the  purchase-money  was  not  to  be  made  until 
the  17th  day  of  August,  when  the  bill  of  exchange  would 
be  payable.  This  was  in  fact  payment.  [Lord  Abinger, 
C.  B. — Suppose  the  purchaser  was  to  pay  on  the  17th  of 
August,  to  whom  was  he  to  pay — to  the  auctioneers  or  the 
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Sxek.  of  pieM,  vendor?    Parke,  B. — If  an  auctioneer  is  employed  to  sell 

goods  for  ready  money,  then  he  is  the  agent  of  the  vendor 
to  receive  the  money ;  but  here  the  conditions  point  out 
to  whom  the  money  is  to  be  paid.  The  term  "  agent "  in 
the  sixth  condition  means  some  other  agent  than  the 
auctioneer.  It  is  clear  that  the  vendor  reserved  to  himself 
the  receipt  of  the  money.]  Then  the  case  states  that 
Whitley,  the  plaintiff's  agent,  was  present  at  the  sale,  and 
that  the  contract  was  entered  into  in  his  presence.  So 
there  is  the  entering  into  the  contract,  the  payment  of  the 
deposit,  and  the  giving  of  the  bill  with  the  assent  of  Whit- 
ley, which  amounted  to  an  agreement  by  him,  on  behalf  of 
the  plaintiff,  to  that  mode  of  payment.  In  Ce^l  v.  7%on»- 
tan  (a).  Lord  Tenterden  held  that  an  agent  authorixed  to 
sell  goods  had,  in  the  absence  of  advice  to  the  contrary,  an 
implied  authority  to  receive  the  proceeds  of  such  sale. 
[Parkey  B. — In  this  case  the  auctioneer  is  not  such  an  agent.] 
In  Williams  v.  Millinffton  (£),  it  was  held  that  an  auction- 
eer employed  to  sell  the  goods  of  a  third  person  by  auction, 
might  maintain  an  action  for  goods  sold  and  dehvered 
against  a  buyer,  though  the  sale  was  at  the  house  of  such 
third  person,  and  the  goods  were  known  to  be  his  property. 
[Lord  AbingeVy  C.  B. — ^The  rule  of  law  is,  that  the  agent 
who  makes  the  contract  may  bring  an  action  on  the  con- 
tract in  respect  of  his  privity,  and  the  principal  in  respect 
of  his  interest.]  In  Bunney  v.  Poyntz  (c),  it  was  held  that 
the  agent  of  the  vendor  having  taken  the  promissory  note 
of  the  vendee  in  payment,  and  negotiated  it,  the  lien  of 
the  vendor  did  not  revive  upon  the  dishonour  of  the  note, 
which  was  outstanding  in  the  hands  of  an  indorsee.  [Parhey 
B. — In  all  those  cases  there  was  a  general  authority.  Here 
these  auctioneers  had  not  such  an  authority,  but  a  limited 
one  only.]  This  is  a  case  of  great  hardship  on  the  defend- 
ant, who  has  already  paid  the  money. 

(a)  2  Car.  &  P.  352.  (h)  1  H.  BL  81. 

(e)  4  B.  &  Adol.  568 ;  I  Nev.  &  M.  229. 
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Lord  Abinger,  C.  B. — ^There  is  no  doubt  that  this  is  a  Exch.  of  Pieat, 

1839 
case  of  great  hardship,  the  defendant  acting  honestly  and  '  ^ 

fairly,  having  before  paid  the  money.  An  auctioneer  has  Sykes 
authority  to  sell  under  the  instructions  he  has  received,  and  .  Giles. 
here  those  instructions  appear  from  the  conditions  of  sale. 
By  the  conditions  in  the  present  case,  the  vendee  is  to  pay 
a  deposit  of  10  per  cent.,  and  the  remainder  on  or  before 
the  17th  of  August,  but  he  is  not  to  pay  it  to  the  auction- 
eers. As  soon  as  the  sale  has  taken  place,  and  the  deposit 
money  paid,  the  authority  of  the  auctioneer  is  at  an  end, 
and  he  had  no  authority  to  make  any  contract  for  payment 
of  the  remainder.  The  conditions  do  not  specify  who  is 
the  agent  of  the  vendor ;  but  the  agency  of  the  auctioneer 
being  at  an  end,  he  had  no  authority  to  receive  the  money, 
and  most  clearly  not  to  take  the  bill  of  exchange.  The 
cases  which  have  been  cited,  when  properly  examined,  do 
not  impugn  this  view  of  the  case. 

Parke,  B. — ^The  case«  which  Mr.  Lee  has  relied  upon 
are  clearly  distinguishable  from  the  present.  There  the 
authority  was  a  general  one.  The  question  here  is,  what 
authority  the  auctioneers  had.  The  extent  of  that  authority, 
in  the  absence  of  any  proof  of  general  authority,  must  depend 
upon  the  conditions  of  sale.  The  only  authority  given  to 
the  auctioneer  by  these  conditions  is,  to  receive  the  deposit 
money;  the  vendor  reserves  to  himself  or  his  agent  the 
power  to  receive  the  remainder  of  the  purchase-money. 
As  no  agent  is  named  for  that  purpose,  the  payment  must 
be  to  the  principal  or  some  general  agent,  which  the 
auctioneer  certainly  was  not ;  for  the  word  "  agent "  in  the 
sixth  condition  clearly  does  not  refer  to  him.  By  the  third 
condition,  the  remainder  of  the  money  is  to  be  paid  on  or 
before  the  17th  of  August,  but  such  payment  is  not  to  be 
to  the  auctioneer,  but  the  vendor.  Then,  that  part  of  the 
condition  which  provides  that  the  purchaser  may,  if  he 
shall  prefer  it,  pay  the  whole  money  at  an  earlier  period. 
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Egeh.  9f  Phoi,  must  also  be  construed  to  mean  that  he  shall  pay  it  to  the 

same  person^  that  is^  the  vendor  or  his  agent.  But  even 
if  the  auctioneer  had  had  authority  to  receive  the  re- 
mainder of  the  purchase-money,  he  had  no  authority  to 
receive  it  in  this  way,  by  means  of  a  bill  of  exchange. 
Cash  payment  was  intended,  and  not  a  bill  of  exchange. 
My  opinion  however  is,  that,  under  the  terms  of  the  con- 
ditions of  sale,  the  vendor  is  to  receive  the  purchase-money, 
and  not  the  auctioneer.  The  general  rule  may  be  diflPerent, 
but  this  case  turns  on  the  peculiar  construction  of  the 
conditions  of  sale. 

GuBNET,  B.,  and  BtOlfe,  B.,  concurred. 

The  following  certificate  was  afterwards  sent :— * 

''  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  the  same,  and  are  of  opinion,  that,  under  the 
circumstances  stated  in  the  case,  the  deliveiy  and  payment 
of  the  bill  of  exchange  for  872. 16«.,  as  set  forth  therein, 
was  not  a  valid  payment  to  the  plaintiff  of  the  residue 
of  the  purchase-money  for  the  timber  comprised  in  lot  8^ 
purchased  by  the  defendant,  as  therein  mentioned. 

''  Dated  20th  day  of  November,  1839. 

''  Abinobb, 
''  J.  Pabke, 

"  J.  GUBNEY, 

"  R.  M.  RoLPE." 
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Ereh.  of  Pleat, 
1839. 

CoELETT^  Public  Officer  of  the  North  and  South  Wales 
Bankj  v.  Conwat^  Executor  of  Baabaea  Yonge^  de- 
ceased. 

ixSSUMPSIT. — ^The  first  count  of  the  declaration  stated  in  a  count  on  a 

that  on  &;c.,  Barbara  Yonge^  by  a  certain  memorandum  the  repayment 

in  writings  bearing  date  &c.^and  duly  signed  and  sub-  ^rawn*andtub- 

scribed  by  the  said  Barbara  Yonge,  requested  and  autho-  *criUd  by  m.  & 

rized  the  Company  or  co-partaenhip  caUed  the  North  and  f^^Zty 

South  Wales  Bank^  and  the  Directors  and  Managers  and^by  a  me-^^' 

thereof,  to  pay  any  bill  or  bills,  orders,  checks,  or  liabilities  "orandum  add- 

'       *r  J       J  ^  9  9  ed  to  such  ac- 

drawn  or  subscribed  by  certain  persons,  to  wit,  one  Daniel  cepunce,  ex- 
Maddock  and  one  Owen  Edwards,  lor  any  sum  or  sums  of  same^o  b/pay- 
money  not  exceeding  the  sum  of  6,000/.  in  the  whole,  and  cuia/^UcI^— ' 
the  said  B.  Yonge  thereby  guaranteed  the  repayment  Sembu,  that  the 

<■  i*  1^  -i'^  -iii.^  .  countwaabadon 

thereof,  or  any  balance  thereof,  and  legal  mterest,  com-  special  demur. 
mission,  and  charges  which  might  accrue  due  thereon ;  and  ^^\^^rmlnx  ^ 
thereupon,  in  consideration  of  the  premises,  and  that  the  ^^^^  ^«  ^'^^ 
said  Company  or  co-partnership,  at  the  request  of  the  said  by  M.  &  e. 
B.  Yonge,  would  make  payments  according  to  the  terms 
of  the  said  memorandum  in  writing,  the  said  B.  Yonge 
promised  the  said  Company  or  co-partnership  to  guarantee 
the  repayment  thereof,  or  any  balance  thereof,  and  legal 
interest,  commission,  and  charges  which  might  accrue  due 
thereon,  according  to  the  terms  and  within  the  limits  in 
the  said  memorandum  in  that  behalf  mentioned  and  ex- 
pressed, according  to  the  form  and  effect  of  the  said  me- 
morandum in  that  behalf  j   that  afterwards,  and  in  the 
lifetime  of  the  said  B.  Yonge,  to  wit,  on  &c.,  one  Hugh 
Price,  made  and  drew  a  certain  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  said  Daniel  Haddock  and 
Owen  Edwards,  and  thereby  required,  the  said  D.  Mad- 
dock  and  Owen  Edwards  at  sight  to  pay  to  the  order  of  the 
said  Hugh  Price  the  sum  of  4,700/.  sterling,  value  received 
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Exch,  of  Pleat,  in  the  St.  Mungo  steam-boat,  sold  to  the  said  D.  Maddock 
^   1839.  ^     j^^  Owen  Edwards,  for  themselves  and  the  other  partners 

CoRLETT      of  the  Clwyd  and  Liverpool  New  Steam  Packet  Company; 

CoMWAT.  and  the  said  D.  Maddock  and  O.  Edwards  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  accepted  the  said  bill, 
and  by  a  memorandum  added  to  the  said  acceptance  ex- 
pressed the  same  to  be  payable  at  the  North  and  Sotdk 
Wales  Bank ;  and  the  plain tifif  avers,  that  the  said  Com- 
pany or  co-partnership,  confiding  in  the  said  promise  or 
guarantee  of  the  said  B.  Yonge,  afterwards  and  in  her 
lifetime,  to  wit,  on  &c.,  duly  paid  the  said  amount  of  the 
said  bill  of  exchange,  being  a  less  sum  than  the  said  sum  of 
5,000/.,  upon  sight  thereof,  for  and  on  behalf  and  at  the 
request  of  the  said  D.  Maddock  and  the  said  Owen  Ed- 
wards, to  William  Fletcher,  agent  of  the  Liverpool  Branch 
of  the  Bank  of  England,  to  whom  the  said  Hugh  Price 
had  then  indorsed  the  same,  and  which  said  William 
Fletcher,  as  such  agent,  was  then  the  holder  thereof,  they, 
the  said  D.  Maddock  and  O.  Edwards,  not  having  otherwise 
paid  the  same.  The  count  also  averred  that  the  money 
had  not  been  repaid ;  that  B.  Yonge  had  notice  thereof, 
and  that  neither  she  nor  her  executor,  the  defendant,  had 
paid  the  plaintiff. 

Special  demurrer,  and  joinder  in  demurrer. 
The  points  for  argument  on  the  part  of  the  defendant 
were,  (inter  alia),  that  the  count  was  insufficient  for  not 
averring  that  any  "bill,  order,  check,  or  liability *'  was 
"drawn  or  subscribed^'  by  Daniel  Maddock  and  Owen 
Edwards,  for  any  sum  within  the  meaning  of  the  guarantee 
of  the  testatrix,  and  in  not  averring  that  the  acceptance 
was  in  writing. 

J.  Henderson,  in  support  of  the  demurrer. — The  aver- 
ments in  the  declaration  do  not  bring  the  plaintiff's  claim 
within  the  letter  or  meaning  of  the  guarantee.  [Parkey  B. — 
The  question  is,  whether  the  acceptance  of  the  bill  payable 
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at  the  North  and  South  Wales  Bank  is  a  liability  or  check  Exeh.  of  pieas, 

1839 

within  the  meaning  of  the  guarantee.]     The  terms  of  the  '   . . 

guarantee  plainly  require  a  writing  by  Maddock  and  Ed-  Corlett 
wards.  Their  acceptance  is  not  stated  to  have  been  in  writ-  Conway. 
ing,  and  an  oral  acceptance  would  bind  them  if  the  bill  were 
drawn  in  Ireland,  Mahoney  v.  Ashlin  (a),  or  abroad,  andnon 
constat  that  this  was  an  inland  bill.  [Lord  Abinger,  C.  B. — 
The  count,  after  stating  the  acceptance,  proceeds  thus: 
''and  by  a  memorandum  added  to  the  said  acceptance, 
expressed  the  same  to  be  payable  at  the  North  and  South 
Wales  Bank.''  How  could  a  memorandum  be  added  to  an 
oral  acceptance  ?]  It  might  be  a  question  for  a  jury  whe- 
ther such  a  memorandum,  unsigned,  was  intended  to  ope- 
rate per  se  as  an  acceptance  within  the  1  &  2  Greo.  4,  c.  78, 
8.  2,  or  to  be  subsequently  completed  by  signature :  Dufaur 
V.  Oxenden  {b).  The  count  does  not,  nor  could  it,  describe 
the  transaction  as  a  bill  drawn  by  Maddock  and  Edwards  ; 
and  it  is  not  averred  in  these  pleadings,  nor  is  it  shewn 
by  statements  raising  a  necessary  implication,  that  Mad- 
dock and  Edwards  ever  subscribed,  [Parke,  B. — It  is  not 
necessary  that  the  acceptance  of  an  inland  bill  should  be 
subscribed;  it  is  sufficient  for  the  purposes  of  the  act  if  a 
drawee  merely  writes  the  word  ''  accepted''] . 

Wightman,  for  the  plaintiff,  prayed  leave  to  amend  by 
introducing  an  averment  of  subscription. 

Leave  to  amend  on  payment  of  costs. 

(a)  2  Barn.  &  Adol.  478.  (6)  1  Mood.  &  Rob.  90. 
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Exch.  of  Pleoif 
1839. 

Hughes  v.  Thorpe. 

A  member  of  a  jljLSSUMPSIT  foT  money  had  and  received  to  the  use  ol 
pany*  wro^e'to  ^®  Agricultural  and  Commercial  Bank  of  Ireland,  and  on 
the  manager      gj^  accouut  Stated  with  them.    The  action  was  brought 

of  It,  reipect-       ^  ^  ^^ 

ing  a  mistake     in  the  name  of  the  plaintiff^  as  one  of  the  public  registered 

which  had  been     ^  ^   .  •  j  x*      i 

made  in  not  de-  omcers  of  the  said  Bank. 

wSnfa^ndCT^  To  this  declaration  the  defendant  pleaded,  first,  non 
diting  the  bank  assumpsit;  sccoudly,  as  to  1^500/.  parcel  ftc,  payment 
of  the  several    before  action  brought ;  thirdly,  that  the  said  co-partner- 

calls  due  from       ■■••^■■iij*  <*:i  -■•  . 

him,  and  ad-  ship  m  the  declaration  mentioned  was  and  is  a  co-partner- 
dcbit  me^with  '^P  Consisting  of  more  than  six  persons^  carrying  on  busi- 
the  amount  of    ness  as  bankers  in  Ireland;  that  the  said  co-partnership 

the  calls  due 

on  my  200  was  Constituted  and  established  after  the  passing  of  an 
k  wm  be^fiool*  »ct  of  Parliament  of  the  6  Geo.  4,  for  the  better  reguls- 
the  second  call    ^q^^  Qf  co-partnerships  of  certain  bankers  in  Ireland;  and 

on  the  first  .  .  . 

hundred  shares:  that  the  establishments  or  houses  of  business  of  the  said 
thetwo  calls  on  oo-partncrship  had  been  from  the  time  of  the  formation 
dredshares^and  ^^^^cof  Until  the  Commencement  of  this  suit, — and  then 

advise  me  in  a 

private  letter. 

Your  bank  shall  be  credited  here  upon  that  date  **     To  this  letter  no  answer  was  tent : — HeU, 

not  sufficient  evidence  of  an  account  stated. 

By  6  Geo.  4,  c  42,  s.  10,  (the  act  for  the  better  regulation  of  co-partnership  banks  in  Ireland), 
it  is  enacted,  that  all  actions  and  suits,  &c.,  against  any  person  who  may  be  indebted  to  any 
such  co-partnership,  and  all  proceedings  at  law  or  in  equity  under  any  commission  of  bank- 
rupt,  and  all  other  proceedings  at  law  or  in  equity  to  be  commenced  or  instituted  for  or  on  be- 
half  of  any  such  co-partnership,  against  any  person  or  persons,  bodies  politic  or  corporate,  or 
others,  whether  members  of  such  co- partnership  or  othenw^se,  for  recovering  any  debts,  &c,  doe 
to  such  co-partnership,  shall,  from  the  passing  of  the  act,  be  commenced  or  instituted  and  pn»- 
secuted  in  the  name  of  any  one  of  the  public  officers,  &c.,  of  the  said  co-partnership  : — QMr^r, 
whether  the  act  confers  upon  the  company  a  right  to  bring  an  action  in  the  name  of  its  pubtic 
officer  against  one  of  its  members  for  a  debt  due  to  the  co-partnership. 

To  an  action  brought  by  the  Agricultural  and  Commercial  Bank  of  Ireland,  in  the  name  of  iti 
public  officer,  the  defendant  pleaded,  that  the  co-partnership  consisted  of  more  than  six  persons, 
and  was  established  after  the  passing  of  the  6  Geo.  4,  and  that  the  establishments  or  houses  of 
business  of  the  said  co-partnership  had  been  "from  the  time  of  the  formation  thereof  until  the 
commencement  of  this  suit,  and  then  were,  at  places  in  Ireland  less  than  fifty  miles  from  Dublin, 
contrary  to  the  provisions  of  the  statute :" — Heldt  that  in  order  to  support  this  plea,  it  was  incooi- 
bent  on  the  defendant  to  shew  that  there  was  such  a  branch  bank  Tor  the  whole  time,  viz.  from 
the  time  of  the  original  formation  of  the  company  down  to  the  time  of  the  commencement  of 
the  suit 

Semble,  that  the  existence  at  any  time  of  such  an  establishment  would  be  no  defence  to  an 
action ;  but  it  must  at  least  be  shewn  to  have  existed  either  at  the  time  the  contract  was  made, 
or  at  the  commencement  of  the  action. 
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were^  at  places  in  Ireland  less  than  fifty  miles  firom  Dnblin,  Fsxck.  of  PUat, 

1839 
contrary  to  the  provisions  of  the  statute^  &c. 

The  plaintiff  joined  issue  on  the  first  of  these  pleas, 
traversed  the  second^  and  replied  de  injnrii  to  the  third ; 
and  issues  were  joined  on  the  repUcations  to  the  two  last 
pleas. 

The  cause  came  on  to  be  tried  at  the  Liverpool  Spring 
Assizes^  1838,  before  Coleridge,  J.,  when  a  verdict  was 
found  for  the  defendant  on  the  first  issue,  as  far  as  the 
same  related  to  the  first  count ;  and  for  the  plaintiff  upon 
the  first  issue,  as  feur  as  related  to  the  second  count ;  with 
1,500/.  damages.  Upon  the  issue  on  the  second  plea  the 
verdict  was  found  for  the  plaintiff ;  and  upon  the  issue  upon 
the  third  plea,  for  the  defendant ;  with  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him  on  the  issue  on  the  last 
plea ;  and  with  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  issue  as  to  the  first  plea,  so  far  as 
regarded  the  second  count. 

Upon  the  said  motions  being  made,  and  the  plaintiff  also 
moving  for  judgment  notwithstanding  the  verdict  found 
for  the  defendant  on  the  last  plea,  the  Court  directed  the 
facts  to  be  turned  into  the  following  case : — 

By  the  statute  6  Qeo.  4,  c.  42,  s.  2,  it  is  enacted,  that 
from  and  after  the  passing  of  that  act  it  shall  and  may  be 
lawful  for  any  number  of  persons  united  or  to  be  united 
into  any  society  or  co-partnership  in  Ireland,  consisting  of 
more  than  six  in  number,  and  not  having  the  establish- 
ments or  houses  of  business  of  such  society  or  co-partner- 
ship at  any  place  or  places  less  than  fifty  miles  distant  from 
Dublin,  to  carry  on  the  trade  and  business  of  bankers  in 
like  manner  as  co-partnerships  of  bankers  consisting  of  not 
more  than  six  in  number  may  lawfully  do,  and  to  borrow, 
owe,  or  take  up  any  sum  or  sums  of  money  on  their  bills 
or  notes,  payable  on  demand,  or  at  any  time  after  the  date, 
or  after  sight,  and  to  make  and  issue  such  notes  or  bills 
accordingly  at  any  place  in  Ireland  exceedmg  the  distance 
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Exch,  rf  Pleas,  of  fifty  milcs  firom  Dublin ; — all  the  individaals  comprising 

such  societies  or  co-partuerships  being  liable  and  responsible 
for  the  due  payment  of  all  such  bills  and  notes  in  manner 
hereinafter  provided^  anything  contained  in  an  act  made  in 
the  Parliament  of  Ireland  in  the  21st  &  22nd  years  of  the 
reign  of  his  late  Majesty  King  Creorge  the  Thirds  intitled 
**  An  Act  for  establishing  a  Bank  by  the  name  of  the  Gro- 
yemor  and  Company  of  the  Bank  of  Ireland^''  or  in  the 
hereinbefore-recited  act  of  the  1st  &  2nd  years  of  lus 
present  Majesty's  reign^  or  in  any  other  act  or  acts,  or  any 
law,  usage,  or  custom  to  the  contrary  in  anywise  notwith- 
standing. By  section  6  of  the  same  act,  provision  is  made 
for  the  returning  to  and  registering,  at  the  stamp  office  in 
Dublin,  the  names  of  the  firm  and  partners,  and  the  public 
officers  of  such  companies ;  and  by  section  7  of  the  same 
act,  the  stamp  office  are  to  give  certificates  of  such  entiy 
and  registry,  which  are  to  be  sufficient  evidence  of  the 
appointment  and  authority  of  such  public  officers. 

By  section  10  of  the  same  statute,  it  is  enacted '' that 
all  actions  and  suits,  and  also  all  petitions  to  found  any 
sequestration  or  any  commission  of  bankruptcy  against  any 
person  or  persons  who  may  be  at  any  time  indebted  to  any 
such  society  or  co-partnership,  and  all  proceedings  at  law 
or  in  equity  under  any  sequestration  or  commission  of 
bankruptcy,  and  all  other  proceedings  at  law  or  in  equity  to 
be  commenced  or  instituted  for  or  on  behalf  of  any  such 
society  or  co-partnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  qf 
gtich  society  or  co-partnership  or  otherwise^  for  recovering 
any  debts  or  enforcing  any  claims  or  demands  due  to  such 
society  or  co-partnership,  or  for  any  other  matter  relating 
to  the  concerns  of  such  society  or  co  partnership,  shall  and 
lawfully  may,  from  and  after  the  passing  of  this  act,  be 
commenced  or  instituted  and  prosecuted  in  the  name  d 
any  one  of  the  public  officers  nominated  as  aforesaid,  for 
the  time  being  of  such  society  or  co  partnership,  as  the 


^ 
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nominal  plaintiff  or  petitioner,  for  and  on  behalf  of  such  ^Sjw*.  ^  PUa$, 

.  .  1839. 

society  or  co-partnership ;  and  that  all  actions  or  suits  and 

proceedings  at  law  or  in  equity,  to  be  commenced  or  in- 
stituted by  any  person  or  persons^  bodies  politic  or  corpo- 
rate, or  others,  whether  members  of  such  society  or  co- 
partnership or  otherwise,  against  such  society  or  co-part- 
nership, shall  and  lawfully  may  be  commenced,  instituted, 
and  prosecuted  against  any  one  of  the  public  officers  no- 
minated as  aforesaid  for  the  time  being,  of  such  society  or 
co-partnership  as  the  nominal  defendant  for  and  on  be- 
half of  such  society  or  co-partnership ;  and  that  all  indict- 
ments, informations,  and  prosecutions,  by  or  on  behalf  of 
such  society  or  co-partnership,  for  any  stealing  or  embezzle- 
ment of  any  money,  goods,  effects,  bills,  notes,  securities, 
or  other  property,  of  or  belonging  to  such  society  or  co- 
partnership, or  for  any  fraud,  forgery,  crime,  or  offence 
committed  against  or  with  intent  to  injure  or  defraud  such 
society  or  co-partnership,  shall  and  may  lawfully  be  had, 
preferred,  and  carried  on  in  the  name  of  any  one  of  the 
public  officers  nominated  as  aforesaid,  for  the  time  being,  of 
such  society  or  co-partnership ;  and  that  in  all  indictments 
and  informations  to  be  had  or  preferred  by  or  on  behalf  of 
such  society  or  co-partnership  against  any  person  or  per- 
sons whomsoever,  notwithstanding  such  person  or  persons 
may  happen  to  be  a  member  or  members  of  such  society 
or  co-partnership,  it  shall  be  lawful  and  sufficient  to  state 
the  money,  goods,  effects,  bills,  notes,  securities,  or  other 
property  of  such  society  or  co-partnership,  to  be  the  money, 
goods,  effects,  bills,  notes,  securities,  or  other  property,  of 
any  one  of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  of  such  society  or  co-partnership ;  and  that  any 
forgery,  fraud,  crime,  or  other  offence  committed  against 
or  with  intent  to  injure  or  defraud  such  society  or  co-part- 
nership, shall  and  lawfully  may,  in  such  indictment  or 
indictments,  notwithstanding  as  aforesaid,  be  laid  or  stated 
to  have  been  committed  against  or  with  intent  to  injure 
VOL.  V.  z  z  M.  w. 
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BMtk,  0f  PUm$t  or  defraud  any  one  of  the  poUie  oflton  nominated  at 
^  •  .  aforesaid  for  the  time  being  of  such  society  or  co-partner- 
ship^ and  any  offender  or  offenders  nuiy  therenpoa  be  law- 
folly  convicted  for  any  such  fcHrgery,  frand,  crimen  <v 
offence;  and  that  in  all  other  aQ^ations^  indictments^  in- 
formationsy  or  other  proceedings  of  any  kind  whatsoereTi 
in  which  it  otherwise  might  or  would  have  been  neoessaiy 
to  state  the  names  of  the  persons  composing  such  society 
or  co-partnership^  it  shall  and  may  be  lawful  and  sufBdent 
to  state  the  name  ot  any  one  of  the  public  officers  nomi- 
nated as  aforesaid  for  the  time  being  of  such  society  or 
co-partnership;  and  the  death, resignation^  removal^  or  any 
act  of  such  public  officer,  shall  not  abate  or  prejudice  any 
such  action,  suit,  indictment,  information,  prosecution,  or 
other  proceeding  commenced  against  or  by  or  on  behslf 
of  such  society  or  co-partnership,  but  the  same  may  be 
continued,  prosecuted,  and  carried  on  in  the  name  of  any 
other  of  the  public  officers  of  such  society  or  co-partnership 
for  the  time  being/' 

By  the  11  Geo.  4  &  1  WilL  4,  c  32,  after  reciting  the 
above-mentioned  act,  amongst  other  things  it  is  enacted, 
that  it  is  and  shall  be  lawful  for  any  number  of  persons 
united  or  to  be  united  in  any  society  or  co-partnership  in 
Ireland,  as  in  and  by  the  said  acts,  or  either  of  them,  is  men- 
tioned or  provided,  consisting  of  more  than  six  in  number, 
and  not  having  the  establishments  or  houses  of  business  of 
such  society  or  co-partnership  at  any  place  or  places  len 
than  fifty  miles,  of  the  late  Irish  measurement,  distant  frran 
Dublin,  to  pay  in  Dublin,  for  the  purpose  of  withdraw- 
ing them  from  circulation  in  Dublin,  or  within  fifty  miks 
of  the  late  Irish  measurement  thereof,  by  any  bankers^ 
agents,  or  correspondents,  or  any  other  peraon  or  persom 
on  behalf  of  such  society  or  co-partnership,  whether  sodi 
bankers,  agents,  correspondents,  or  other  person  or  penooi 
shall  be  members  or  a  member  of  such  society  or  co-part- 
nership, any  bills  and  notes  of  such  sodetj  or  oo-partne^ 
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ship  made  payable  to  bearer  on  demand ;  yet  so  never-  Exek.  of  puat, 
theless  that  all  such  bills  and  notes  so  paid  in  Dublin^ 
and  withdrawn  from  circulation  as  aforesaid^  may  be  re- 
issued at  the  place  where  such  bills  or  notes  were  originally 
issued. 

On  the  5th  Aprils  1836^  the  defendant  wrote  and  sent 
to  Mr.  Mitchell^  the  then  Director  of  the  Agricultural  and 
Commercial  Bank  of  Ireland^  the  following  letter^  which 
was  proved  at  the  trial. 

"  Northern  and  Central  Bank  of  England^ 
*'  Manchester,  April  5,  1836. 
''  Dear  Sir, — ^I  find  there  is  some  mistake  upon  the  pay- 
ment of  my  calls  on  your  shares,  for  our  Mr.  Lyle  informs 
me  he  has  not  debited  my  account,  and  credited  you,  for 
the  payment  of  the  several  caUs  due ;  when  I  received  my 
last  scrip,  the  letter  stated  that  I  was  debited  in  1,000/.  for 
the  additional  one  hundred  shares  I  took,  but  by  some 
oversight  this  has  not  been  carried  through  your  books. 
Please  debit  me  upon  that  date  with  the  amount  of  the  calls 
due  on  my  200  shares,  I  think  it  will  be  500/.  the  second 
call  on  the  first  himdred  shares,  and  1,000/.  for  the  two 
caUs  on  the  second  hundred  shares:  and  advise  me  in  a 
private  letter.  Your  bank  shall,  of  course,  be  credited 
here  upon  that  date. — Yours,  &c/* 

The  Agricultural  and  Commercial  Bank  of  Ireland  never 
were  credited  with  the  above  sum,  or  any  part  thereof,  by 
the  Northern  and  Central  Bank ;  nor  was  the  said  sum,  or 
any  part  thereof,  ever  paid  to  the  Agricultural  and  Com- 
mercial Bank  of  Ireland.  The  defendant,  on  the  26th  of 
February,  1836,  was  a  shareholder  in  the  Agricultural 
and  Commercial  Bank  of  Ireland  to  the  extent  of  one 
thousand  shares.  James  Devyer,  the  Chairman  of  the 
Board,  and  William  Mitchell,  the  general  Manager  of  that 
Bank,  gave  him  the  following  certificate  : — 

Z22 
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Bxch.  of  PUas,    «  No.  185.  Dublin,  63,  Fleet  Street,  Feb.  26, 1886. 
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'^  Jobn  Thorpe,  Esq.,  Banker,  Manchester,  stands  re- 
corded in  the  books  of  the  Agricultural  and  Ck>mmercial 
Bank  of  Ireland  as  a  partner  holding  one  thousand  shares 
in  the  said  Bank,  designated  ^  British  Stock.' 

'^  James  Deyter,  Chairman  of  the  Board. 
'^William  Mitchell,  Greneral  Manager. 
''  Entd.,  Edwd.  Markman.'* 

The  Agricultural  and  Commercial  Bank  of  Ireland  had 
a  Branch  at  Drogheda,  of  which  a  Mr.  Dowd  was  the  Ma- 
nager. Drogheda  is  within  24  Irish  miles  and  within  80 
English  miles  of  Dublin.  The  business  of  the  said  Bank 
commenced  at  Drogheda  in  January,  1886,  and  termi- 
nated in  September,  1887.  During  that  time  Mr.  Dowd 
received  his  orders  from  the  Committee  of  the  said  Bank, 
who  held  their  meeting  in  Dublin.  He  discounted  biDi 
of  exchange  and  carried  *  on  business  to  a  considerabk 
extent  for  the  Bank  at  Drogheda,  but  did  not  issue  any  of 
their  notes  after  November,  1886.  On  the  15th  November, 
1886,  he  received  the  following  letter  of  instructions  from 
Mr.  Mitchell,  the  General  Manager  of  the  Agricultural 
and  Commercial  Bank : — 

''  Manager  of  Drogheda  Branch  Agricultural  and  Com- 
mercial Bank  of  Ireland, 
"  Dublin,  68,  Fleet  Street,  15th  Nov.,  1836. 

'^  Sir, — The  Provincial  Bank  of  Ireland  having  mani- 
fested considerable  hostility  to  this  native  institution,  and 
having  through  their  agents  encouraged  a  press  upon  ns, 
amounting  to  578,000/.  since  the  4th  of  October,  the  com- 
mittee declined  yesterday  to  pay  that  institution  and  the 
Bank  of  Ireland  22,000/.  presented  for  payment ;  having  de- 
termined to  suspend  exchanges  in  Dublin  until  the  cause  of 
the  pressure  was  examined  into  and  ascertained :  under  these 
circumstances  the  directions  of  the  Board  to  you  are — 

"  To  keep  your  Branch  open  as  usual,  and  to  assure  the 
full  and  speedy  payment  of  the  notes  and  all  demands. 
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Mr.  Dowd  had  a  special  cash  credit  for  5^000/.  with  the 
branch  Bank  at  Straban^  which  is  more  than  fifty  miles 
firom  Dublin^  and  never  had  any  name  or  notice  on  the 
door  of  his  office  in  Drogheda;  and  all  agency  for  the 
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"  Not  to  issue  any  more  of  the  Company's  notes.  To  Exek.  of  piem, 
pay  (except  to  banks  or  large  holders)  yonr  own  issue,  so  far 
as  your  assets  extend,  and  to  receive  the  notes  of  the  Com- 
pany in  payment  of  bills  and  debts  due  to  the  Company. 
To  apply  the  cash  assets  and  the  biUs  as  they  fall  due  and 
are  received,  to  the  progressive  discharge  of  the  note- 
holders presenting  in  small  sums;  but  for  large  sums 
give  an  order  on  Dublin,  or  exchange  the  notes,  at  the 
option  of  the  holders,  for  a  bill  or  bills  to  the  amount  of 
notes  presented. 

"  The  Board  likewise  impress  upon  you  the  vital  expe- 
diency of  having  the  third  instalment  on  the  stock  paid  up 
at  once,  so  as  to  increase  the  assets  of  the  Company,  with 
a  view  to  the  resumption  of  business  as  speedily  as  possi- 
ble. A  general  meeting  of  the  shareholders  in  your 
locality  should  be  immediately  called,  and  every  exertion 
made  to  increase  the  resources  of  the  Company ;  and  you 
are  authorized,  independent  of  the  instalments,  to  receive 
any  money  by  way  of  loan  or  deposit,  on  the  security  of 
the  Company,  with  a  view  to  the  speedy  payment  of  the 
note-holders  requiring  it. 

"  You  are  to  keep  your  Branch  open  during  the  usual 
hours,  and  use  every  exertion  to  keep  up  public  feeling. 

'*  Please  forward,  in  the  course  of  post,  an  account  of 
the  notes  on  hand,  signed  and  re-signed,  and  also  your 
assets  generally. — I  am.  Sir,  your  most  obedient  servant, 

"  W.  Mitchell, 
"  General  Manager. 
''  To  J.  D.  Dowd,  Esq., 
'^  Manager,  Agricultural  and  Commercial 
Bank  of  Ireland,  Drogheda. 
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Exeh.  of  PUoi,  Agricnlttural  and  Commercial  Bank  at  Drogheda  wis  dia- 
^^^'   ^     continued  between  August  and  September^  1887. 

The  present  action  was  commenced  on  the  19th  day  of 
January^  1838. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  which 
it  ought  to  draw^  and  either  party  may  refer  to  the 
pleadings  as  a  part  of  this  case. 

The  questions  for  the  opinion  of  the  Court  are^  whether 
the  verdict  on  the  first  and  last  issues  respectiTely  is  to  be 
entered  for  the  plaintiff  or  defendant,  and  whether  the 
plaintiff  is  entitled  to  judgment  non  obstante  veredicto  on 
the  third  plea,  in  the  event  of  the  verdict  on  the  issue  on 
that  plea  standing  for  the  defendant. 

The  following  were  the  points  marked  for  argument  on 
the  part  of  the  plaintiff: — ^The  plaintiff  will  contend  thit 
the  10th  section  of  the  6  Geo.  4,  c.  42,  enables  the  C<hii- 
pany  to  bring  actions  in  the  name  of  their  registered  pub- 
lic officer,  against  persons  who  are  themselves  memben 
of  the  Company ;  and  that  the  fact  of  the  Company  hav- 
ing at  one  time  had  a  branch  Bank  within  fifty  miles  fiNMn 
Dublin,  does  not  prevent  their  having  the  right  of  bringing 
such  actions,  at  all  events  after  the  discontinuance  of  such 
branch  Banks.  That  the  third  plea  was  not  proved,  inas- 
much as  (amongst  other  things)  it  averred  that  the  es- 
tablishments of  the  Bank  had  been  within  fifty  miks 
from  Dublin,  and  that  they  continued  so  until  the  com- 
mencement of  the  action ;  whereas  there  was  only  one  of 
the  establishments  within  fifty  miles  from  Dublin,  and 
that  was  discontinued  long  before  the  commencement  of 
the  action.  And  that  the  third  plea,  if  proved^  was  no 
answer  in  law  to  the  declaration,  the  infringement  of  the 
directions  of  the  statute  being  no  bar  to  the  action. 

CrompioUy  for  the  plaintiff. — First,  the  10th  section  d 
the  act  6  Oeo.  4,  c.  43,  conferred  upon  the  Company  As 
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right  to  sae  their  own  members,  either  at  law  or  in  equity,  Bxek,  of  puat, 
in  the  name  of  their  public  registered  officer.  Se-  ^^^' 
condlj,  the  third  plea  was  not  supported  by  the  evidence, 
as  the  proof  was  that  there  was  only  one  establishment 
within  fifty  miles  of  Dublin,  and  that  was  discontinued 
before  the  commencement  of  the  action.  But,  thirdly, 
even  if  enough  were  substantially  proved  to  support  the 
plea,  it  is  no  answer  to  the  action  that  the  Company  had  a 
banking  establishment  within  fifty  miles  of  Dublin,  con- 
trary to  the  directions  of  the  statute,  as  the  act  does 
not  make  contracts  entered  into  with  the  partnership  void. 

Wightman,  for  the  defendant. — ^The  act  in  question  con- 
fers no  new  rights  upon  the  Company,  either  at  law  or  in 
equity,  but  only  gives  them  power  to  sue  in  the  name  of 
their  public  officer  in  cases  where,  before  the  passing  of 
that  act,  they  might  have  sued  as  a  partnership  firm. 
Their  remedies  in  all  other  respects  remain  the  same  as 
before  the  act,  the  object  of  which  was  to  obviate  difficul- 
ties in  the  way  of  their  suing  on  account  of  the  number  of 
persons  in  the  firm,  and  where  the  whole  body  were  bound 
to  sue  as  plaintifi^s.  And  it  is  clear  that  before  this  statute 
they  could  not  have  maintained  such  an  action  as  the  pre- 
sent. Then,  secondly,  the  third  plea  was  sufficiently 
proved ;  because  it  was  enough  to  prove  that  the  Company 
had  a  banking  establishment  within  fifty  miles  of  Dublin 
after  their  formation  as  a  Company,  and  before  the  com- 
mencement of  the  suit ;  and  it  was  not  necessary  to  shew 
its  continuance  up  to  the  time  when  the  action  was  brought. 
Thirdly,  there  was  no  evidence  to  support  the  coimt  upon 
the  account  stated.  The  letter  which  the  plaintiff  relies 
upon  as  shewing  that,  does  not  contain  any  clear  or  certain 
acknowledgment  of  a  debt ;  he  merely  says  that  he  thinks 
the  amount  of  the  calls  will  be  500/. 

Crompton,  in  reply. — As  to  the  last  point,  the  letter  is 
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Exeh.  tf  PUat,  good  evidence  of  an  account  stated.    It  is  sufficient  if  die 
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precise  sum  can  reasonably  be  inferred  or  ascertained, 

where  there  is  a  general  and  unqualified  admission  of  a 
debt  being  due.  The  words  are,  ^'  Please  debit  me  with 
the  amount  of  the  calls  due  on  my  200  shares;"  that  is  a 
clear  acknowledgment  of  the  existence  of  a  debt.  [Parke, 
B. — To  make  it  available  as  an  acknowledgment  of  a  debt, 
should  it  not  state  the  amount  of  the  calls?]  He  says — 
*'  I  think  it  will  be  500/./'  and  the  fact  of  there  being  no 
reply  to  that  letter,  which  shews  its  correctness,  is  evidence 
to  satisfy  a  jury  that  that  was  the  precise  amount  due. 
Besides,  the  learned  Judge  who  tried  the  cause  was  satis- 
fied with  the  evidence,  and  this  objection  not  having  been 
taken  at  the  trial,  the  defendant  ought  not  to  be  allowed 
now  to  enter  into  that  question.  Then,  as  to  the  construc- 
tion of  the  act.  It  is  clear  that  the  legislature  intended 
to  give  the  Company  the  right  now  claimed.  From  the 
Iftiiguage  of  the  10th  section,  it  is  evident  that  proceedings 
in  equity  may  be  taken  by  the  public  oS&^cer  against  a 
member  of  the  Company;  but  before  this  act  one  partner 
could  not  sue  an  individual  member  of  the  firm  in  equity, 
for  the  bill  was  always  filed  by  the  rest  of  the  partners 
against  the  one.  The  statute,  therefore,  does  give  a  remedy 
which  the  Company  had  not  before.  The  object  of  the  act 
was  to  remove  the  objection  as  well  at  law  as  in  equity,  and 
also  upon  criminal  proceedings,  of  proceeding  against  one 
of  their  own  body. 

Lord  Abinoer,  C.  B. — It  appears  to  me  that  there  is  not 
sufficient  evidence  of  an  account  stated.  Such  evidence 
ought  to  be  clear  and  certain ;  but  the  utmost  that  tlus 
letter  amounts  to  is,  that  the  defendant  thinks  he  is  in- 
debted in  a  certain  amount ;  that  he  thinks  so  at  the  time. 
It  was  suggested  by  Mr.  Cromptan,  that  as  the  Company 
had  not  replied  to  the  defendant's  letter,  it  might  be  con- 
sidered as  settled  between  the  parties,  that  the  sum  thercin 
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mentioned  was  the  true  amount  of  the  debt.     But  that  Exch,  of  Pieat, 
does  not  alter  the  case,  for  as  they  do  not  reply  confirming     ^     ^     ^ 
the  statement  in  the  letter,  the  precise  sum  still  remains  a       Hughes 
mere  suggestion  in  the  defendant's  mind,  and  does  not       Thorpe. 
amount  to  a  conviction.     I  therefore  think  the  letter  in- 
sufScient  as  an  account  stated.     With  respect  to  the  other 
point,  as  to  the  Company's  suing  in  the  name  of  their 
public  ofiScer,  it  becomes  unnecessary  to  take  that  into 
consideration,  because  I  am  clearly  of  opinion  that  the 
third  issue  must  be  found  for  the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion,  and  think  this 
letter  is  not  sufficient  evidence  of  an  account  stated.  It 
is  quite  clear,  from  the  terms  of  the  letter,  that  the  de- 
fendant did  not  know  exactly  how  much  money  was  due 
firom  him  to  the  Company.  In  order  to  constitute  an  ac- 
count  stated,  there  must  be  a  statement  of  some  certain 
amount  of  money  being  due,  which  must  be  made  either 
to  the  party  himself  or  to  some  agent  of  his.  This  letter 
was  sent  to  the  agent,  but  it  contains  no  admission  of  any 
sum  of  money  certain  being  due. 

It  is  unnecessary  at  present  to  offer  any  opinion  upon 
the  construction  of  the  act  of  Parliament,  whether  it 
enables  the  Company  to  sue  one  of  its  members  for  a  debt 
due  from  him  to  the  Company.  That  is  a  point  which,  I 
think,  admits  of  considerable  doubt,  and  upon  which  I  have 
not  made  up  my  mind.  I  believe  the  intention  of  the 
legislature  was  to  give  such  a  power,  but  I  have  consider- 
able doubt  whether  the  words  admit  of  it. 

Then,  as  to  the  third  issue,  I  am  clearly  of  opinion  that 
it  ought  to  be  entered  for  the  plaintiff.  The  averment  in 
the  plea  is,  "  that  the  co-partnership  was  established  after 
the  passing  of  the  6  Geo.  4,  and  that  the  establishment  of 
houses  of  business  of  the  said  co-partnership  had  been^ 
from  the  time  of  the  formation  thereof  until  the  commence- 
ment of  this  suit,  and  they  were,  at  places  less  than  fifty 
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Exeh,  of  PUoi,  miles  from  DabKn/'  Under  that  allegation^  it  irsa  incom- 
'  ^  bent  on  the  defendants  to  shew  that  there  waa  a  honse 
of  business  for  the  whole  time  within  fifty  miles  of  DobUn. 
The  existence  at  any  time  of  a  branch  Bank  within  the 
fifty  miles  would  not^  I  thinks  be  an  answer  to  the  action. 
It  must  have  been  in  existence  either  at  the  time  when  the 
contract  was  entered  into^  or  at  the  commencement  ijl  the 
suit.  If  the  plea  had  ayerred  that  the  Company^  from  the 
time  of  its  formation  up  to  the  lime  of  entering  into  the 
contract^  and  from  thence  until  the  commencement  of  the 
suit^  had  had  an  establishment  within  fifty  miles  of  Dublin^ 
then^  if  it  would  be  a  good  defence  to  shew  that  at  the 
time  this  contract  was  entered  into,  they  had  a  house  of 
business  within  fifty  miles  of  Dublin,  the  plea  would  be 
supported  upon  that  issue.  As  the  issue  now  stands,  how* 
ever,  nothing  short  of  proving  the  whole  allegation  would 
satisfy  the  terms  of  the  plea;  and  as  that  is  not  proved,  it 
follows  that  the  issue  must  be  entered  for  the  plaintiff.  It 
has  been  suggested  that  the  plea  is  divisible  in  the  way  I 
have  pointed  out,  but  I  think  the  form  of  the  allegati<m 
does  not  admit  of  that ;  and  therefore,  under  this  plea,  it  is 
incmnbent  on  the  defendant  to  shew  that  there  was  a 
branch  Bank  from  the  time  of  the  original  foirmation  of 
the  Company  down  to  the  time  of  the  conmiencement  of 
the  suit.  The  plea  does  not  aver  that  the  Company  bor- 
rowed gold  to  take  up  any  of  their  notes,  nor  is  it  proved 
that  they  did  take  up  any  of  their  notes; — bnt  on  that  it 
is  altogether  unnecessary  to  pronounce  any  opinion. 

Gurnet,  B.,  and  Rolpe,  B.,  concuned. 

The  verdict  to  be  entered  for  the  defisndant  on 
the  first  issue,  and  for  the  plaintiff  on  the 
third. 
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Exeh,  of  Pleat, 
1839. 

Elwell  V.  The  Grand  Junction  Railway  Company.        ^*-^v^— ^ 

iVSSUMFSIT. — The  declaration  stated  that  the  plaintiff^  Declaration  in 
after  the  passing  of  a  certain  act  of  Parliament^  intituled  oran^u^^rion 
"  An  Act  for  making  a  Railway  from  the  Warrington  and  pan^^'^r^^hr 
Newton  Railway^  at  Warrington,  in  the  connty  of  Lancaster^  Jo««  of  goods 
to  Birmingham^  in  the  county  of  Warwick^  to  be  called  the  them  as  com- 
Grand  Junction  Railway/'  to  wit,  on  the  9th  of  November,  ^saftiy  In^ 
1838,  caused  to  be  delivered  to  the  defendants,  to  wit,  as  "f^^f 'eiy  car- 

'  '  ned  and  con- 

common  carriers,  and  the  defendants  then,  to  wit,  as  such  veyed.    piea, 

,.,.,.  ,  ,     ,  ,    .       that  the  deli- 

camers,   received  into  their  care  and  custody  a  certain  very  and  receipt 
umbrella  of  the  plaintiff,  and  a  certain  trunk  of  the  phdn-  ^'ele'anrhaV 
tiff,  containing  divers  goods  and  chattels  of  the  plaintiff,  P«n«d  ^^'  *« 

,    .  .  passing  of  the 

to  Wit,  (describing  the  contents),  and  a  certain  portmanteau  4  WiU.  4,  c.  !▼, 
of  the  plaintiff 's  containing  divers  other  goods  and  chattels  ^me  orsuch  ^ 
of  the  plaintiff's,  to  wit,  (describing  them),  to  be  safely  ^^^^^^  ^^"^ 
and  securely  carried  and  conveyed  by  the  defendants,  to  became  and  waa 
wit,  as  such  carriers  as  aforesaid,  from  Wolverhampton  to  the  railway, 
Birmingham,  viz.  by  a  certain  railway  made  and  con-  Joods'^wereV 
structed  under  the  provisions  of  the  said  act,  and  at  Bir-  livcredtobe 

conveyed  with 

mingham  aforesaid^  to  be  delivered  by  the  defendants  for  him  as  such 

the  plaintiff,  to  wit,  for  certain  reward  to  the  defendants,  fhat^no  part" 

and  it  then  became  and  was  the  defendants'  duty  safely  *  ^tT^^  T'* 

and  securely  to  carry  and  convey  and  deliver  the  said  trunk  clothing  of  the 

-     ,  .,  .  ,    ,       plaintiff.     To 

and  portmanteau,  and  the  said  respective  contentSj  and  the  this  plea  there 
said  umbrella  as  aforesaid :  yet  the  defendants,  not  regard-  re^n^don'de** 
ing  their  duty  in  that  behalf,  did  not  nor  would  safely  or  '^njuriii-^Heidt 

•^  •'on  special  de- 

aecurely  carry  or  convey  the  said  trunk  and  portmanteau  murrer,  that  the 
and  their  said  respective  contents,  and  the  said  umbrellaj  mi'inumuch  u 
from  Wolverhampton  aforesaid  to  Birmingham  aforesaid^  lon8?]t  *of  *^  "*** 
nor  at  Birmingham  aforesaid  safely  or  securely  deliver  the  ">«"«'  of  ex- 

"  "  cusCi  but 

same  for  the  plaintiff;  but  then  so  negligently,  carelessly,  amounted  to 
and  improperly  behaved  and  conducted  themselves  in  that  iwu?.*"*' 
behalf,  that  by  and  through  the  carelessness,  negligence, 
and  default  of  the  defendants  in  the  premises,  the  said 
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Exeh.  of  PUatt  trunk  and  portmanteau,  and  their  said  respectire  contents, 

1839 

*  ^     and  the  said  umbrella,  then  became  and  were  and  are 
Elwell      wholly  lost  to  the  plaintiff. 
The  Grand       Plea,  to  SO  much  of  the  declaration  as  relates  to  the 
Railwat'com-  ^^  trunk  of  the  plaintiff,  and  the  said  goods  and  chat- 
PANT.        |.gig   therein  contained,   that  the  said  delirerjr   and   re- 
ceipt thereof  in  the  declaration  mentioned  were  and  hap- 
pened after  the  passing  of  an  act  of  Parliament  made 
and  passed  in  the  fourth  year  of  the  reign  of  his  late  Ma- 
jesty King  William  the  Fourth,  intituled  "  An  Act  to  en- 
able the  Grand  Junction  Bpailway  Company  to  alter  and 
extend  the  line  of  such  railway,  and  to  make  a  branch 
therefrom  to  Wolverhampton,  ih  the  county  of  Stafford, 
and  for  other  purposes  relating  thereto,'^  and  that  the  said 
trunk,  and  the  said  goods  and  chattels  therein  contained, 
were  delivered  and  received  as  in  the  declaration  mentioned, 
for  the  purpose  of  being  carried  and  conveyed  as  in  the 
declaration  mentioned,  by,  upon,  and  along  the  said  rail- 
way, in  and  upon  a  certain  train  of  raQway  carriages,  and 
that  the  same  were  so  carried  and  conveyed ;  and  that  the 
plaintiff,  at  the  time  of  the  said  delivery,  to  wit,  on  &c., 
became  and  was  a  passenger  by  the  said  train  frx>m  Wol- 
verhampton to  Birmingham  aforesaid,  to  be  carried  and 
conveyed  by  the  defendants  thereby  for  reward  to  the 
defendants  in  that  behalf,  and  travelled  as  such  passenger 
to  Birmingham  aforesaid  by  such  train,  and  that  the  said 
trunk,  and  the  said  goods  and  chattels  therein  contained, 
were  so  delivered  and  received  as  in  the  declaration  men- 
tioned, for  the  purpose  of  being  carried  and  conveyed  widi 
the  plaintiff  as  such  passenger  as  aforesaid,  in  and  by  the 
same  train  with  him,  and  were  accordingly  so  carried  and 
conveyed,  and  that  the  said  trunk,  and  the  said  goods  and 
chattels  therein  contained,  were   not  nor   was  any  part 
thereof  articles  of  clothing  of  the  plaintiff. — Verification. 

To  this  plea  the  plaintiff  replied  de  injuri&. 

Special  demurrer,  assigning  for  cause  that  the  replication 
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is  improper^  because  the  plea  does  not  consist  of  matter  of  Exch.  of  PUat, 
excuse  only,  and  because  the  plea  denies  that  the  defend-     v  ^  '   . 
ants  ever  inciirred  any  liability  to  the  plaintiff  as  alleged       Elwell 
in  the  declaration,  and  amounts  to  a  denial  also  of  the    the  Grand 
averment  of  duty  as  alleged  therein,  and  of  the  averment  ra^"way  Com- 
that  so  much  of  the  goods  and  chattels  in  the  declaration        ^^^^* 
mentioned  as  are  mentioned  in  the  introductory  part  of 
the  said  last  plea,  were  delivered  and  received  on  the  terms 
and  in  the  manner  and  for  the  purposes  alleged  in  the 
declaration ;  and  because  the  last  plea  contains  matter  of 
law,  and  because  the  defendants  therein  justify  under  the 
authority  of  the  statute  mentioned  in  the  plea. 
Joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer. — ^The  replication  is 
bad.  The  general  replication  is  improper  where  the  plea 
amounts  to  the  general  issue,  which  is  the  case  here.  The 
plea  does  not  consist  of  matter  of  excuse  only,  but  alleges 
facts  which  amount  to  a  denial  of  all  original  liability. 
The  plea  is  founded  on  the  stat.  4  Will.  4,  c.  Iv,  s.  68, 
which  enacts,  ^'  that,  without  any  extra  charge,  it  shall  be 
lawful  for  any  passenger  travelling  upon  or  along  the  said 
railway,  to  take  with  him  his  articles  of  clothing,  not  ex- 
ceeding forty  pounds  in  weight,  and  four  cubic  inches  in 
dimensions ;  and  the  said  Company  shaU  in  no  case  be  in 
any  way  liable  or  responsible  for  the  safe  carriage  or  cus- 
tody of,  or  for  any  loss  of  or  injury  to,  any  articles,  mat- 
ters, or  things  whatsoever,  carried  upon  or  along  the  said 
railway,  with  or  accompanying  the  person  of  or  belongiag 
to  any  passenger,  or  dehvered  for  the  purpose  of  being 
carried,  other  than  and  except  such  passenger's  articles  of 
clothing,  not  exceeding  the  weight  and  dimensions  afore- 
said.'^ This  mode  of  pleading  arises  from  the  circum- 
stance of  the  plaintiff  having  declared  in  case,  and  not  in 
assumpsit.  The  defendants  say  that  they  never  entered 
into  a  contract  to  take  care  of  the  goods.    The  plea  is  a 


PANT. 
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Exeh,  of  PUat,  denial  of  all  liability — a  denial  of  the  averment  of  duty  in 
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^     ^     ^    the  declaration.    The  plea  may  be  bad  in  that  respect; 

Elwell       Cane  y.  Chapman  (a) ;  but  if  bad  at  all^  it  is  bo  as  being  an 

The  Grand    argiimentatiye  traverse  of  the  matters  of  fact,  in  respect 

Bailwa?Com-  of  which  the  duty  is  alleged  to  arise,  and  as  amounting 

to  the  general  issue.  [Parke,  B. — ^The  effect  of  the  act 
is,  that  imless  a  special  contract  is  entered  into,  the  Com* 
pany  is  not  liable.]  K  the  ground  of  the  action  were 
the  breach  of  a  special  contract  safely  to  carry  and  deliver 
the  goods,  the  form  of  action  should  be  assumpsit  and  not 
case.  [Parke,  B. — The  question  is,  what  is  the  plaintiff 
to  prove  under  the  averment  of  duty,  and  what  does  the 
plea  traverse  ?  Clearly  the  liability  in  respect  of  the  goods. 
The  effect  of  that  argument  is  to  shew,  that  the  plea 
amounts  to  the  general  issue.]  In  Solly  v.  Neish  {b),  where 
the  general  replication  was  held  ill,  because  the  plea  was 
not  matter  of  excuse,  but  a  denial  of  the  promise  to  the 
plaintiff,  and  amounted  to  the  general  issue,  the  Court 
were  of  opinion  that  the  objection  to  the  plea  could  only 
be  taken  advantage  of  on  special  demurrer. 

R.  F.  Richards,  contra. — ^The  plea  is  a  bad  plea  in  denial; 
it  is  in  confession  and  avoidance;  and  wherever  that  is  the 
case  the  general  replication  is  proper :  Bardons  v.  Seliy  (c). 
The  plea  admits  the  liability  of  the  Company  as  carrien, 
but  shews  matter  of  diBcharge.  [Parke,  B. — ^Under  not 
guilty,  what  must  be  proved  ?]  The  plaintiff  must  have 
proved  the  delivery  of  the  goods  to  the  defendants,  and  the 
defendants  must  have  proved  as  a  defence  that  the  goods 
were  of  a  particular  description  not  within  the  68th  section, 
which  exempted  them  from  all  liability. 

Parks,  B. — ^No;   that  would  lie  upon  the  plaintiff. 

(a)  5  Ad.  &  Ellis,  647;  iNtv.fr  (6)  2a,M.&R.35d. 

Per.  104.  (c)  1  a  &  M.  500. 
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Under  not  guilty,  the  plaintiff  must  have  shewn  that  the  J^ch.  •f  Pkat, 
case  was  not  within  the  provisions  of  the  68th  section  of     ^   *°^'   ^ 
the  act.   He  must  shew  the  existence  of  a  special  contract^       Elweli 
in  order  to  make  the  Company  liable.     The  plea  is  an  ar-     thx  Gravd 

gumentative  traverse  of  the  gooda  having  been  delivered  r^^,"way'com. 
to  be  carried^  and  of  the  defendants'  liability^  and  amounts         ^^^^* 
to  the  general  issue.    The  replication  is  therefore  bad^  and 
you  had  better  amend. 

Leave  to  amend  on  payment  of  costs  {a),  otherwise 

Judgment  for  the  defendants. 

(a)  See  Palmer  v.  The  Grand  Junction  Railway  Company ^  4  M.  &  W. 
749. 


to  be  twom. 


PoNSFORD  V.  O'Connor. 
W  AEEEN  moved  for  a  rule  to  shew  cause  why  the  plain-  A  oomminion 

•  M%   ^^1  1  Yd  *     •        m        ^       *^  exAmme  wit* 

tiff  should  not  be  at  liberty  to  issue  a  commission  for  the  nesset,  directed 
examination  of  witnesses,  directed  to  the  judges  of  the  l^foreiin^eourt 
Boyal  Bavarian  District  Court  and  Town  Court  at  Munich,  ™*y  ^  iw\x9A 

.  .     .         ,  without  the 

in  Bavaria;  and  why  m  such  commission  the  usual  clause,  usual  cUuse 
rendering  the  commissioner's  oath  necessary,  should  not  commiscfoneri 
be  dispensed  with.  He  referred  to  Cla^  v.  Stevenson  (a)j 
in  which  the  Court  of  King's  Bench  ordered  a  similar 
commission  to  issue  to  the  Judges  of  the  Court  of  Com- 
merce at  Hamburgh,  without  the  usual  clause  requiring 
the  commissioners  to  be  sworn.  [Parke,  B. — ^Your  appli- 
cation is  that  a  commission  may  issue  to  the  Judges  of  the 
Court  at  Bavaria,  authorizing  them  to  examine  witnesses^ 
but  omitting  all  words  of  command,']  Yes.  The  judges  of 
those  courts  may  think  that  the  Courts  here  have  no 
authority  to  command  them. 

(a)  3  Adol.  &  EUis,  807. 
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jUeh.  tf  Pktu,      Pabkc,  B. — Xoa  maw  take  yoiir  rule  in  that  ferm. 
PomroftD  Bale  gnmted. 

O'ComiOE. 

No  catue  bemg  Bhewn,  the  rule  was  subsequentty  made 
absolute. 


Wood  v,  Hotham. 

Wh«r«,  by  tb«  1  HIS  was  an  action  of  indebitatus  assumpsit  for  copy- 
WrVfience'  ^^^^  fi^es.    At  the  trial  before  Timfa/,  C.  J.,  the  cause 

an  •ibltrstor  li  ^^^  ^]j  matters  in  difference  were  referred  to  an  arbitra- 
te be  At  liberty 

to  raiM  any  tor,  with  power  for  him  to  set  out  the  copyhold  premises, 
the  opinion  of  ''  and  the  said  arbitrator  to  be  at  liberty  to  raise  any  point 
not  bound  to  do  ^^  ^^  ^^^  *^®  Opinion  of  the  Court,  at  the  request  of 
•0}  iucb  aciaiua  either  of  the  said  parties."    The  arbitrator  proceeded  with 

Is  only  an  cna-  '  "^ 

biing  onc»  and  the  reference,  and  by  his  award  found  a  gross  sum  to  be 
comp  .  ^^^  fj^ix^  the  defendant  to  the  plaintiff,  and,  in  pursuance 
of  the  power  contained  in  the  submission,  set  out  the  copy- 
hold premises,  but  refused  to  raise  any  question  for  the 
opinion  of  the  Court,  although  an  objection  was  made  on 
the  reference  that  it  was  doubtful  whether  certain  of  the 
premises  were  copyhold  or  fireehold,  and  he  was  requested 
to  state  that  question  for  the  opinion  of  the  Court. 

KeUy  now  moved  to  set  aside  the  award,  on  the  gnNmd 
that  the  arbitrator,  by  refusing  to  raise  the  question  for 
the  opinion  of  the  Court,  had  not  complied  with  the  termi 
of  the  order  of  reference.  He  contended  that  the  tonus 
of  the  submission  did  not  leave  it  in  his  discretion  whether 
he  should  state  any  point  for  the  opinion  of  the  Court  or  not, 
when  he  was  requested  to  do  so  by  one  of  the  parties ;  and  at 
all  events,  as  he  had  exercised  his  discretion,  in  part,  by  set- 
ting out  the  copyhold  premises,  the  power  to  do  wUdi 
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comprised  in  the  same  sentence  with  the  power  to  raise  E*ch.  of  PUas, 

.  .  1839. 

any  point  of  law  for  the  opinion  of  the  Court,  he  was  ^  '-^ 

bound  to  do  so  in  the  latter  respect  also.  Wood 

HOTHAM. 

Sed  PER  Curiam.  It  is  quite  clear  that  the  power 
is  distributive,  and  that  the  arbitrator  was  not  bound  to 
raise  any  question  of  law  for  the  opinion  of  the  Court. 
The  clause  is  an  enabling,  not  a  compulsory  one.  The 
power  to  state  a  case  for  the  opinion  of  a  Court  is  not 
obligatory.  Even  without  any  such  clause  in  the  order 
of  reference,  the  arbitrator  has  power  to  state  a  case 
for  the  opinion  of  the  Court. 

Eule  refused. 


Protheroe  V,  May  and  Others. 

JjY  order  of  the  Vice-Chancellor,  the  following  case  was  The  grant  of 

sent  for  the  opinion  of  this  Court.  license  to  use  a 

On  the  24th  of  August,  1838,  letters  patent  were  duly  f^^^aa^trthT 

granted  under  the  Great  Seal  of  Great  Britain  by  her  P***"^  '^^^^^»  *>- 

A      1  XN  though  the  pa- 

Majesty,  bearing   date   on  that   day,  to   Arthur  Dunn,  tent  may  be 

All  -iT-i'j.  J  /»!_  _x'  vested  in  twelve 

thereby  enabling  mm  to  use  and  manufacture  a  certam  persons ;  and  it 

new  and  useful  invention  which  he  had  discovered,  of  cer-  "  wholly  imma- 

terial  to  its 

tain  improvements  in  the  manufacture  of  soap.  validity,  in 

i-mi  1  i*  -I  i»j^iix.  what  number  of 

[The  case  then,  after  stating  the  prayer  tor  the  letters  persons  such  a 

patent,  set  out  the  grant  thereof,  which  was  in  the  words  id*  whetherex- 

followins:  :1  elusive  or  not. 
°   •'                                                                       ,  Such  a  license 

'^  Know  ye  therefore,  that  we,  of  our  special  grace,  cer-  would  not  be 

tain  knowledge,  and  mere  motion,  have  given  and  granted,  dist*ricte'or  dls- 

and  by  these  presents  for  us,  our  heirs  and  successors,  do  jrict  covered 

give  and  grant  unto  the  said  Arthur  Dunn,  his  executors,  included  the 

,     .    .  ^     ,  ,         .  ....  ^  .-  whole  extent  of 

administrators,  and  assigns,  our  especial  license,  full  power,  the  patent. 
sole  privilege  and    authority,   that  he   the  said  Arthur 
Dunn,  his  executors,  administrators,  and  assigns,  and  every 

VOL.  V.  AAA  M.  W. 
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Ezch.  </  pieoM,  of  them,  by  himself  and  tbemsdves,  or  by  bis  and  tbeir 

deputy  or  deputies^  servants  or  agents^  or  sncb  otbers  at 
be  tbe  said  Arthur  Dunn,  his  executors,  administratcNrB,  or 
assigns,  shaU  at  any  time  agree  with,  and  no  others,  fitHa 
time  to  time  and  at  all  times  during  the  term  of  je^n 
herein  expressed,  shall  and  lawfully  may  make,  use,  exer- 
cise, and  vend  his  said  invention  within  that  part  of  our 
United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  our  dominion  of  Wales,  and  town  of  Berwick- 
upon-Tweed,  and  also  in  all  our  colonies  and  plantatmns 
abroad,  in  such  manner  as  to  him  tbe  said  Arthur  Dunn, 
his  executors,  administrators,  and  asagns,  or  any  of  them, 
shall  in  his  or  their  discretions  seem  meet;  and  that  he  the 
said  Arthur  Dunn,  his  executors,  administrators,  and  as- 
signs, shall  and  lawfully  may  have  and  enjoy  the  whole 
profit,  benefit,  commodity,  and  advantage,  firom  time  to 
time  coming,  growing,  accruing,  and  arising,  by  reason 
of  the  said  invention,  for  and  during  the  term  of  yesn 
therein  mentioned :  to  have,  hold,  exercise,  and  oijoy  the 
said  license,  power,  privileges,  and  advantages  theran  be- 
fore granted  or  mentioned  to  be  granted  unto  the  said 
Arthur  Dunn,  his  executors,  administrators,  and  assigns, 
for  and  during  and  unto  the  full  end  and  term  of  fourteen 
years  from  the  date  of  these  presents  next  and  immediate^ 
ensuing,  and  fully  to  be  complete  and  ended,  according  to 
the  statute  in  such  case  made  and  provided,''  &c.  &c.— lie 
grant  proceeded  in  the  usual  terms,  but  the  following  clauses 
only  are  material  to  be  stated : — '^Provided  nevertheless, 
and  these  our  letters  patent  are  upon  this  express  con- 
dition, that  if  at  any  time  hereafter  these  our  letters  patent, 
or  the  liberties  and  privileges  hereby  by  us  granted,  shall 
become  vested  in  or  in  trust  for  more  than  the  number  of 
twelve  persons  or  their  representatives  at  any  one  time  as 
partners,  dividing  or  entitled  to  divide  the  benefits  or  pro- 
fits obtained  by  reason  of  these  our  letters  patent,  (reckon- 
ing executors  or  administrators  as  and  for  the  single  person 
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shall  be  entitled  to  in  right  of  such  their  testator  or  intes- 

tate)y  that  then  these  our  letters  patent^  and  all  liberties 
and  advantages  whatsoever  hereby  granted,  shall  utterly 
cease^  determine,  and  become  void,  anything  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing :  Provided,  that  nothing  herein  contained  shall  prevent 
the  granting  of  licenses  in  such  manner  and  for  such  con- 
sideration as  they  may  by  law  be  granted :  Provided  also, 
that  if  the  said  Arthur  Dunn  shall  not  particularly  describe 
and  ascertain  the  nature  of  the  said  invention,  and  in  what 
manner  the  same  is  to  be  performed,  by  an  instrument  in 
writing  under  his  hand,  and  cause  the  same  to  be  enrolled 
in  our  High  Court  of  Chancery  within  six  calendar  months 
next  and  immediately  after  the  date  of  these  our  letters 
patent,  then  our  letters  patent,  and  all  liberties  and  ad- 
vantages whatsoever  hereby  granted,  shall  utterly  cease, 
determine,  and  become  void,  anything  hereinbefore  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding. 
And  lastly,  we  do  by  these  presents,  for  us,  our  heirs  and 
successors,  grant  unto  the  said  Arthur  Dunn,  his  executors, 
administrators,  and  assigns,  that  these  our  letters  patent, 
on  the  inrolment  and  exemplification  thereof,  shall  be  in 
and  by  all  things  good,  firm,  vaHd,  sufficient,  and  efibctual  in 
the  law,  according  to  the  true  intent  and  meaning  thereof, 
and  shall  be  taken,  construed,  and  adjudged  in  the  most 
favourable  and  beneficial  sense  for  the  best  advantage  of 
the  said  Arthur  Dunn,  his  executors,  administrators,  and 
assigns,  as  well  in  all  our  courts  of  record  as  elsewhere, 
and  by  all  and  singular  the  officers  and  ministers  whatso- 
ever of  us,  our  heirs  and  successors,  in  that  part  of  our  said 
United  Kingdom  of  Gh-eat  Britain  and  Ireland  called  Eng- 
land, our  dominion  of  Wales,  and  town  of  Berwick-upon- 
Tweed,  and  also  in  all  our  colonies  and  plantations  abroad 
aforesaid,  and  amongst  all  and  every  the  subjects  of  us,  our 
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'   .     standing  the  not  ftdl  and  certain  describing  the  nature  or 
Protiierob     quality  of  the  said  invention,  or  of  the  materials  thereto 
May.         conducing  and  belonging.     In  witness,'^  &c. 

A  proper  and  sufficient  specification  of  the  said  patent 
invention  was  dulj  enrolled  in  the  High  Court  of  Chan- 
cery, within  the  time  limited  by  the  said  letters  patent  for 
that  purpose. 

Before  the  month  of  July,  1839,  and  at  the  time  of  grant- 
ing the  license  next  after  mentioned,  the  said  letters 
patent,  and  the  liberties  and  privileges  thereby  grant- 
ed, became  and  were  vested  in  twelve  several  persons, 
partners,  dividing  or  entitled  in  their  own  rights  respec- 
tively, and  not  by  representation,  to  divide  the  benefits 
or  profits  obtained  by  reason  of  the  said  letters  patent. 
On  the  1st  July,  1839,  the  said  twelve  patentees,  or  per- 
sons in  whom  the  said  letters  patent  were  so  vested  as 
aforesaid,  signed  and  executed  an  instrument  in  writing, 
whereby,  after  reciting  that  they  had  agreed  with  Samuel 
Guppy  and  Philip  Protheroe  to  grant  imto  them  an  ex- 
clusive license  for  the  use  and  exercise  of  the  said  inven- 
tion within  the  city  of  Bristol,  and  at  such  other  place  or 
places  within  thirty-five  miles  therefrom,  as  described  on 
the  map  with  a  compass,  having  Bristol  for  its  centre,  as 
they  should  think  proper,  and  in  consideration  thereof  the 
said  Samuel  Guppy  and  Philip  Protheroe  had  agreed  to 
be  bound  by  such  terms,  restrictions,  stipulations,  and 
agreements  thereinafter  mentioned  and  expressed :  it  was 
by  the  said  license  witnessed,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  covenants,  provi- 
sions, and  agreements  thereinafter  contained,  they  the  said 
twelve  patentees,  or  persons  in  whom  the  said  letters  patent 
and  the  liberties  and  privileges  thereof  were  so  vested  as 
aforesaid,  did  give  and  grant  unto  the  said  Samuel  Guppy 
and  Philip  Protheroe,  and  the  survivor  of  them^  during  the 
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letters  patent^  and  for  which  the  said  Fetters  patent  were 

granted^  the  fiill  and  free  liberty,  sole  and  exclusive  license 
and  authority,  to  and  for  them  the  said  Samuel  Ouppy  and 
Philip  Protheroe,  and  the  survivor  of  them,  for  their  and 
his  own  use  and  benefit,  subject  to  the  provisoes  and  sti- 
pulations thereinafter  contained,  to  use  the  said  discovery 
or  invention  within  the  city  of  Bristol,  and  at  such  other 
place  or  places  within  thirty-five  miles  from  the  said  dty  as 
aforesaid,  as  the  said  Samuel  Ouppy  and  Philip  Protheroe, 
or  the  survivor  of  them,  should  think  proper.  And,  in 
consideration  of  the  license  and  authority  thereinbefore 
given  and  granted,  they  the  said  Samuel  Guppy  and 
Philip  Protheroe  did  for  themselves  jointly,  and  each  of 
them  did  for  himself  separately,  covenant  with  the  said 
twelve  patentees  or  persons  in  whom  the  said  letters 
patent  were  vested,  their  executors,  administrators,  and 
assigns,  that  they  the  said  Samuel  Guppy  and  Philip 
Protheroe,  and  the  survivor  of  them,  should  and  would, 
during  the  term  for  which  the  said  letters  patent  had 
been  granted,  continue  to  manufacture,  by  means  of 
the  said  patent  process  and  according  to  the  said  specifica- 
tion, weekly  and  every  week,  thirty  tons  of  soap  at  the 
least,  and  such  further  quantity,  not  exceeding  100  tons 
per  week,  as  they  the  said  Samuel  Guppy  and  Philip  Pro- 
theroe, or  the  survivor  of  them,  should  think  fit :  and  that 
they  the  said  Samuel  Guppy  and  Philip  Protheroe,  and 
the  survivor  of  them,  should  not  in  any  one  week  exceed 
the  quantity  of  100  tons,  without  the  consent  in  writing  of 
the  said  twelve  patentees  or  persons  in  whom  the  said 
letters  patent  were  vested,  their  executors,  administrators, 
or  assigns.  And  also  that  thejr  the  said  Samuel  Guppy 
and  Philip  Protheroe,  and  the  survivor  of  them,  his  excfcu- 
tors  and  administrators,  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  twelve  patentees  or 
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mentioned^  at  the  times  and  in  the  manner  thereinbefore 

appointed  for  that  purpose^  or  should  wilfully  or  knowingly 
mis-state  or  omit  any  such  account^  then  and  in  every  such 
oase^  and  so  often  as  the  same  should  happen^  (subject  to 
all  other  rights  and  remedies  for  breach  of  the  said  cove- 
nant or  otherwise)^  the  said  Samuel  Ouppy  and  Philip 
Protheroe,  or  the  survivor  of  them^  his  executors  or  ad- 
ministrators^ should  and  would  on  demand  well  and  truly 
pay  or  cause  to  be  paid  imto  the  twelve  patentees  or  per- 
sons in  whom  the  said  letters  patent  were  vested^  their 
executors,  administrators,  or  assigns,  in  addition  to  the 
monies  which  would  otherwise  become  payable  to  them 
under  and  by  virtue  of  these  presents,  the  sum  of  250/.  as 
and  for  Uquidated  damages.  Provided  always,  and  it  was 
thereby  declared  and  agreed  by  and  between  the  said 
parties  thereto,  that  it  should  be  lawful  for  the  said  Samuel 
Guppy  and  Philip  Protheroe,  and  the  survivor  of  them,  at 
any  time  after  the  expiration  of  one  year  from  the  date 
thereof,  to  relinqidsh  and  give  up  the  license  thereby 
granted,  on  giving  to  the  said  twelve  patentees  as  afore- 
said, their  executors,  administrators,  and  assigns,  three 
calendar  months'  previous  notice  in  writing  thereof,  and 
that  upon  and  after  the  expiration  of  such  notice,  the  said 
license  should  cease,  determine,  and  be  utterly  void  to  all 
intents  and  purposes  whatsoever,  but  without  prejudice 
and  except  as  aforesaid.  And  the  said  Samuel  Guppy  and 
Philip  Protheroe  for  themselves  jointly,  and  each  of  them 
separately,  did  further  covenant  with  the  said  twelve  pa- 
tentees or  persons  in  whom  the  said  letters  patent  were 
vested,  their  executors,  administrators,  and  assigns,  that 
they  the  said  Samuel  Gnppy  and  PhiUp  Protheroe,  or  the 
survivor  of  them,  should  not  at  any  time  or  times  thereafter 
wilftdly  or  knowingly  do  or  cause,  or  permit  or  suffer  to 
be  done,  or  wilfully  or  knowingly  concur  in  or  do  any  act. 
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Exrh.  of  Pleat,  deed,  matter^  or  thing  whatsoever  contrary  to  the  restric- 

tions  and  proyisions  contained  in  the  said  letters  patent, 
or  in  the  said  license^  or  whereby  or  by  reason  whereof  the 
validity  or  continuance  of  the  said  letters  patent,  or  the 
rights  and  privileges  thereby  granted,  or  any  of  tiiem, 
could  or  might  in  any  respect  be  endangered  or  called 
in  question ;  but  should  and  would  by  every  lawful  means 
in  their  power  assist  the  said  twelve  patentees  or  per- 
sons in  whom  the  said  letters  patent  were  vested,  their 
executors,  administrators,  or  assigns,  at  their  expense  and 
to  be  done  under  their  direction,  in  supporting  the  same, 
and  in  the  use  and  exercise  of  this  invention,  and  also  give 
notice  to  them  of  any  infiringement  of  the  said  letters 
patent  by  any  person  or  persons  whomsoever  within  the 
knowledge  of  the  said  Samuel  Guppy  and  Philip  Pro- 
theroe,  or  the  survivor  of  them,  as  soon  as  the  same  should 
come  to  their  or  either  of  their  knowledge ;  and  should  and 
would  keep  and  preserve  regular  account  books,  and  therein 
daily  cause  just  and  true  entries  to  be  made  of  all  soap 
manufactured  by  them,  or  either  of  them,  firom  time  to 
time  as  aforesaid,  and  permit  and  suffer  the  said  twehre 
patentees  or  persons  in  whom  the  said  letters  patent  were 
vested,  their  executors,  administrators,  and  assigns,  and 
their  clerks  and  agents,  firom  time  to  time  and  at  all  sea- 
sonable hours  in  the  day  to  take  copies  thereof  and  ex- 
tracts therefix)m.  Provided  nevertheless,  and  it  was  there- 
by farther  agreed  and  declared,  that  if  the  said  twelie 
patentees  or  persons  in  whom  the  said  letters  patent 
were  vested,  their  executors,  administrators,  or  assigns, 
should  at  any  time  thereafter  during  the  said  term  of 
fourteen  years  give  or  grant  any  license  or  authority  to 
any  other  person  xxr  persons  to  use  or  exercise  the  said 
invention  in  England,  Wales,  Scotland,  or  Ireland,  without 
similar  restrictions  and  corresponding  minimums  and  max- 
imums with  the  excise  returns  in  the  ratio  thereinbefi»e 
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stated  or  mentioned  to  the  said  Samuel  Gnppy  and  Phi-  Exeh.  of  Pieas, 
lip  Protheroe,  or  at  a  less  rate  per  ton  than  the  sum  of  '   ^ 

21.  thereinbefore  named^  that  then  and  from  thenceforth  Protheroe 
the  covenants  and  restrictions  thereinbefore  contained^  so  may. 
far  as  the  same  should  be  omitted^  modified^  or  altered  in 
any  such  future  license  to  be  granted  as  aforesaid^  should 
be  relinquished  and  become  null  and  void  as  against  them 
the  said  Samuel  Guppy  and  Philip  Protheroe,  and  they 
should,  from  and  after  the  granting  of  any  such  license  as 
aforesaid,  be  bound  to  pay,  under  and  by  virtue  of  the  pre- 
sent license,  such  sum  only  per  ton  of  soap  to  be  there- 
after manufactured  by  them,  as  any  future  licensee  should 
be  bound  to  pay  by  virtue  of  any  such  license  to  be 
granted  as  aforesaid,  it  being  the  intention  of  the  parties 
thereto  that  the  said  Samuel  Ouppy  and  Philip  Protheroe 
should  be  in  all  respects  on  as  favourable  a  footing  as  all 
other  licensees ;  and  the  said  twelve  patentees  or  persons 
in  whom  the  said  letters  patent  were  so  vested  as  aforesaid, 
severally  and  respectively,  and  for  their  several  and  re- 
spective executors,  administrators,  and  assigns,  did  cove- 
nant to  and  with  the  said  Samuel  Ouppy  and  Philip  Pro- 
theroe, and  the  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  that  they  the  said  twelve 
patentees  afcxresaid,  their  executors,  administrators,  or  as- 
signs, should  not  nor  would,  nor  should  nor  would  any 
or  either  of  them,  at  any  times  or  time  during  the  re- 
mainder of  the  said  term  of  fourteen  years  for  which  the 
said  letters  patent  were  granted  as  aforesaid,  if  the  license 
thereby  granted  should  so  long  continue,  make  or  grant 
any  licenses  or  license  whatever  to  any  persons  or  person 
to  use  or  exercise  the  said  patent  invention  in  the  said  city 
of  Bristol,  or  within  thirty-five  miles  thereof,  without  the 
consent  of  the  said  Samuel  Guppy  and  Philip  Protheroe, 
or  the  survivor  of  them,  first  had  and  obtained ;  and  fur- 
ther, that  the  said  twelve  patentees  respectively,  their  re- 
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nor  would^  nor  should  nor  would  any  or  either  of  them^  at 
any  times  or  time  during  the  remainder  of  the  said  term 
of  fourteen  years  for  which  the  said  letters  patent  were 
so  granted  as  aforesaid^  if  the  license  thereby  granted 
should  so  long  continue^  themselyes  or  himself  use  or  ex- 
ercise the  said  patent  or  invention  or  manufacture  in  the 
said  city  of  Bristol^  or  within  thirty-five  miles  thereof:  Pro- 
vided always^  and  it  was  thereby  declared  and  agreed  by 
and  between  the  said  parties,  that  if  the  said  Samuel 
Ouppy  and  Philip  Protheroe,  or  the  survivor  of  them, 
should  omit,  refuse,  or  neglect  to  commence  and  continue 
the  manufacture  of  soap  at  the  time  and  according  to  the 
stipulations  and  agreement  thereinbefore  contained,  or 
should  make  default  or  breach  in  the  performance  of  any 
of  the  said  clauses,  covenants,  and  agreements  therein 
contained,  then  and  in  any  such  case  it  should  be  lawful 
for  the  said  twelve  patentees  or  persons  in  whom  the  said 
letters  patent  were  vested,  their  executors,  administraton, 
or  assigns,  to  give  unto  the  said  Samuel  Ouppy  and  Philip 
Protheroe  three  months'  notice  in  writing  under  their  re- 
spective hands  to  revoke  and  make  void  the  license,  power, 
and  authority  thereinbefore  given  and  granted,  and  that 
thenceforth  every  covenant,   clause,  matter,   and  thing 
therein  contained  should  cease,  determine,  and  be  void, 
save  and  except  and  without  prejudice  to  the  right  of 
them  the  said  twelve  patentees  or  persons  in  whom  the 
said  letters  patent  were  vested,  their  executors,  adminis- 
trators, or  assigns,  to  recover  all  and  every  sum  and  sums 
of  money,  which  should  be  then  due  and  payable  to  them 
under  and  by  virtue  of  the  present  license/' 

Under  the  said  license  the  said  Philip  Protheroe  and 
Samuel  Ouppy  have  used  and  exercised  the  said  patent 
invention  within  the  city  of  Bristol,  and  such  other  places 
within  thirty-five  miles  thereof  as  they  have  thooght  fit, 
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and  they  have  since  assigned  the  said  license  and  the  be-  -ExcA.  of  PUas, 
nefit  thereof  to  or  in  trust  for  a  company  or  copartner-    ,_1^J^ 
ship,  consisting  of  more  than  twelve  persons^  who  are  now     Photheroe 
using  and  exercising  the  same^  and  have  duly  paid  the  rents         May. 
made  payable  by  virtue  of  the  said  license. 

On  the  2nd  of  July,  1839,  the  said  twelve  patentees  or 
persons  in  whom  the  said  letters  patent  and  the  liberties 
and  privileges  thereof  were  so  vested  as  aforesaid,  gave  and 
granted  twelve  other  similar  exclusive  licenses  to  use  and 
exercise  the  said  patent  right  and  invention,  in  twelve 
several  districts,  other  than  the  said  city  of  Bristol  and 
places  within  thirty-five  miles  thereof,  of  which  said  twelve 
licenses  eleven  were  granted  severally  to  eleven  indivi- 
duals, (that  is  to  say,  each  to  one  distinct  person),  and  the 
twelfth  was  granted  to  a  certain  partnership,  consisting  of 
thirteen  persons. 

The  districts  covered  by  the  licenses  are  parts  of  Eng- 
land only — ^they  do  not  comprise  the  whole  cf  England. 

The  questions  for  the  opinion  of  this  Court  are : — 

1st.  Has  the  grant  of  the  said  first-mentioned  exclusive 
license  to  the  said  Philip  Protheroe  and  Samuel  Ouppy, 
invalidated  the  letters  patent  of  itself,  without  reference  to 
the  subsequent  facts  ? 

2nd.  Has  the  assignment  to  and  vesting  of  the  said 
first-mentioned  license  in  the  said  partnership  of  more 
than  twelve  persons,  invalidated  the  letters  patent  of  itself, 
and  without  reference  to  the  other  facts  stated  ? 

8rd.  Has  the  grant  of  the  said  twelve  last-mentioned 
exclusive  licenses,  or  of  any  and  which  of  them,  invalidated 
the  said  letters  patent  ? 

4th.  K  the  third  question  should  be  answered  in  the 
affirmative,  would  the  result  be  the  same  if  the  last  of  the 
twelve  licenses  had  been  granted  to  a  less  number  than 
twelve  persons  ? 
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Exch.  of  Pleas,      5th.  If  all  the  grantees  of  all  the  licenses  were  to  co- 
,    ^^^^'  ^    alesce  and  become  jointly  interested  in  such  licenses, 
Protheroe    would  the  letters  patent  be  thereby  invalidated,  if  not 
May.        otherwise  invaUdated? 

6th.  Would  the  letters  patent,  if  not  otherwise  invali- 
dated, have  been  so  if  the  districts  covered  by  the  licenses 
had  included  the  whole  of  England,  Wales,  and  Berwick- 
upon-Tweed? 

7th.  Would  they  have  been  so,  if  such  districts  had  in- 
cluded the  whole  of  England,  Wales,  Berwick-upou-Tweed, 
and  the  colonies? 

Baapeli,  for  the  plaintiffs. — ^The  points  for  the  considera- 
tion of  the  Court  are  in  substance  two  only :  1st,  whe- 
ther under  the  present  form  in  which  patents  are  granted, 
as  contrasted  with  the  form  in  use  before  the  year  1832, 
an  exclusive  license  to  use  a  patent  invention  can  or  can- 
not be  legally  granted,  and  so  as  not  to  invalidate  the 
patent,  when  the  patent  itself  is  vested  in  twelve  persons. 
2nd,  whether  an  exclusive  license,  if  granted,  can  be  le- 
gally assigned,  so  as  to  become  vested  in  more  than  twelve 
persons,  without  invalidating  the  patent. — He  was  pro- 
ceeding to  argue  these  points,  when  he  was  stopped  by  the 
Court,  who  called  upon 

Botchy  for  the  defendants. — [Parke,  B. — Do  you  mean 
to  contend  that  the  license  is  to  be  considered  as  part  of 
the  patent  ?  K  not,  how  can  it  invalidate  it  ?]  That  has 
been  considered  as  doubtful,  and  is  imtouched  by  any 
decision. — He  intimated  that  the  parties  merely  wished  to 
have  the  opinion  of  the  Court. 

The  Court  expressed  a  decided  opinion  that  an  exclusive 
license  was  no  more  than  a  common  license,  and  that  it  was 
wholly  immaterial  to  the  vaUdity  of  the  patent  in  what 
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number  of  persons  a  license  was  vested,  whether  such  li-  Ejtch,  of  pua*, 

cense  were  an  exclusive  license  or  not ;  and  they  said  that  '  . 

the  questions  must  all  be  answered  in  the  negative,  except  Prothf.roe 

the  4th,  which  required  no  answer,  not  having  arisen  may. 
before  the  Court. 


The  following  certificate  was  afterwards  sent : — 

"  We  have  heard  this  case  argued  by  counsel,  and  con- 
sidered the  same,  and  are  of  opinion — 

"  1st.  That  the  grant  of  the  first-mentioned  exclusive 
license  to  the  said  Philip  Protheroe  and  Samuel  Ouppy  did 
not  invalidate  the  letters  patent. 

"  2nd.  That  the  assignment  to  and  vesting  of  the  said 
first-mentioned  license  in  the  said  partnership  of  more  than 
twelve  persons,  did  not  invalidate  the  letters  patent. 

'^3rd.  That  the  grant  of  the  said  twelve  last-mentioned 
exclusive  licenses,  nor  of  any  of  them,  did  not  invalidate  the 
said  letters  patent. 

'Mth.  That  if  all  the  grantees  of  all  the  licenses  were  to 
coalesce  and  become  jointly  interested  in  such  licenses,  the 
letters  patent  would  not  be  thereby  invalidated. 

"  5th.  That  the  letters  patent  would  not  be  invalidated, 
if  the  districts  covered  by  the  licenses  had  included  the 
whole  of  England,  Wales,  and  Berwick-upon-Tweed. 

"  6th.  That  they  would  not  have  been  so,  if  such  districts 
had  included  the  whole  of  England,  Wales,  Berwick-upon- 
Tweed,  and  the  Colonies. 

"  Dated  this  20th  day  of  November,  1839. 

(Signed)  "  Abinger, 

'^  J.  Parke, 
"J.  Gurnet, 
«E.  M.RoLPE.'' 


6gg  CASES  IN  THK  BXCHSQUBB^ 


£xch.  Chamber, 
1839. 


IN  THE  EXCHEQUER  CHAMBER. 


[In  Error  from  the  Court  of  Exchequer.'] 

Rutland  v.  Doe  d.  Wythe  and  Others. 

A  testator  by  ix  WRIT  of  eiTor  having  been  brought  on  the  judgment 
ereThit^devisee  ^^  ^^  Court  of  Exchequer  in  this  case  {a),  it  was  argued 
for  life  of  real    '^  Michachnas  Vacation,  1838,  by 

esute,  to  de-  '  '     ^ 

miite  and  lease 

"  L^i^upoT  Biggs  Andrews,  for  the  plaintiff  in  error.— The  judgment 

were  rewver*  ^^  *^®  Court  below  was  erroueous  on  two  grounds : — First, 
*hf  ^^^'  ^*^"  ^^  reservation  of  the  last  half-year's  rent,  by  making  it  pay- 
the  continuance  able  ou  the  Ist  of  August,  was  uot  accordiug  to  the  power, 
best  improved  but  Contrary  to  it,  and  by  way  of  anticipation.  Secondly, 
that'a>utd  be  ^^  proviso  for  re-entry  in  case  the  rent  should  be  in 
reasonably  had  arrcar  for  SO  loug  a  period  as  forty-two  days,  was  an 

for  the  same,  .  .  •      -    .  i  .    j 

without  taking  Unreasonable  provision  as  against  the  remamder-man. 
sums'ofmoney  Fiwt,  the  reservation  of  the  last  half-year's  rent  is  not 
by  way  of  fine    jj^  pursuance  of  the  power.     In  construing  the  power, 

or  income  for  *  ^  *      ^        ^  ox-* 

or  in  respect  of  he  intention   of  the  will  is  to    be   looked   to.     Now, 

leases,  and  that  what   is    the  intention    and    effect  of   this  will,    inde- 

leaL'YhVre'*'  peudcntly  of  the  power?    It  is  clearly  to  give  to  PhiUp 

should  be  Mallctt  Casc  an  estate  for  life,  and  no  more:  and  the 

contained  a  /.      i-i.     i-    ■•      i  .     i 

clause  of  re-  moment  the  tenant  for  life  died,  the  remamder-man  would 
payroem  onhe    (without  the  powcr)  comc  into  the  immediate  substantial 

rent"     In  ex- 
ercise of  this 

power  a  lease  was  made  for  twenty-one  years,  to  hold  from  the  11th  of  October,  \%ZZ,  attlM 
yearly  rent  of  903^,  payable  by  equal  half-yearly  payments,  viz.  on  the  6th  of  April  and  the 
11  th  of  October  in  every  year,  by  equal  portions,  "  except  the  last  half-year**  rent,  which  wsi 
thereby  renewed  and  agretd  to  be  paid  on  the  \st  of  August  next  before  the  determination  of  the 
term  ;*' — Held,  on  error,  that  this  lease  was  not  a  good  execution  of  the  power. 

The  lease  contained  a  proviso  for  re-entry,  if  the  rent  should  be  unpaid  for  forty-two  dsjt 
after  it  became  due : — Held^  that  this  period  was  not  unreasonable,  and  that  the  lease  was  not 
objectionable  on  that  ground. 

(a)  See  the  report  in  the  court  below,  2  M.  &.  W.  661,  where  the 
case  is  set  out  at  length. 
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enjoyment  of  the  estate.  Then  does  the  power  enlarge  JSjtcii,  Chamber, 
the  estate  of  the  tenant  for  life  in  point  of  enjoyment  ? 
It  is  submitted  that  it  does  not,  and  was  not  so  intended ; 
and  then,  inasmuch  as  this  lease  would  in  its  operation 
have  the  effect  of  enlarging  the  interest  of  the  tenant  for 
Ufe,  it  is  an  excessive  execution  of  the  power,  and  is 
therefore  void.  The  object  of  the  power  was  only  to  en- 
able the  tenant  for  life  to  grant  a  lease  for  a  certain 
time,  not  defeasible  on  his  death.  It  was  not  intended  to 
enlarge  his  estate,  but  to  give  him  the  best  enjoyment  of 
the  property  during  his  life,  by  the  receipt  of  the  rents 
and  profits;  and  from  the  moment  of  the  death  of  the 
tenant  for  life,  it  fell  to  the  use  and  enjoyment  of  the 
remainder-man.  The  estate  was  never  intended  to  be 
barren  to  the  remainder-man,  even  for  a  single  day  after 
the  death  of  the  tenant  for  life.  The  power  was  given  to 
enable  the  tenant  for  life  to  lease  for  a  fixed  time,  so  as 
not  to  injure  the  remainder-man.  Now  this  lease  is  a  vio- 
lation of  that  power.  If  the  tenant  for  life  died  on  the 
2nd  of  August,  the  remainder-man  ought  to  have  the 
estate  immediately,  whereas,  according  to  this  lease,  he 
cannot  have  it  till  the  11th  of  October.  The  judgment  of 
the  Court  below  appears  to  have  gone  partly  upon  the  im- 
probability of  the  tenant  for  life  dying  the  day  after  the 
last  half-year's  rent  became  due ;  but  that  is  not  a  legal 
ground  on  which  to  form  a  decision.  [Lord  Denman, 
C.  J. — Is  there  any  instance  of  a  rent  being  held  to  be 
properly  reserved  where  it  was  made  payable  on  the  first 
day  of  a  term?]  There  is  not:  on  the  contrary,2)oc  d^Harries 
y,  Morse  {a)  and  Doe  v.  Giffard(b)  are  authorities  to  shew 
that  such  a  reservation  would  make  the  lease  void.  In 
the  latter  case  the  lease  was  dated  September  the  14th, 
and  the  premises  were  demised  for  twenty •K)ne  years  from 
the  day  of  the  date  of  the  lease,  the  rent  being  made  payable 


(a)  2  C.  &  M.  247. 


{h)  5B.  arAld«371. 
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Exch.  Chamber,  on  the  29th  of  September  and  the  25th   of  March;— 

1839 

the  first  payment  to  be  made  on  the  25th  of  March  then 
next.     It  was  objected  that,  inasmuch  as  the  term  would 
expire  on  the  14th  of  September,  there  would  be  no  rent 
payable  under  the  lease  from  the  25th  of  March  preceding 
the  expiration  of  the  term;  and  on  that  ground  Lord  £/- 
lenborough  was  of  opinion  that  the  lease  was  void.    So 
here,  there  is  no  rent  payable  after  the  1st  of  August, 
and  the  term  would  not  expire  until  the  11th  of  October; 
therefore  there  would  be  a  portion  of  the  year  during 
which  no  rent  would  be  payable,  and  during  which  the 
remainder-man  could  make  nothing  of  the  estate.     In 
Doe  V.  Morse,  the  power  to  lease  was,  so  as  there  should 
be  reserved  and  made  payable  during  the  continuance  of 
such  lease  or  leases,  by  half -yearly  payments,  the  best  and 
most  improved  yearly  rents.    There  it  was  held,  that  a  lease 
dated  the  11th  of  January,  reserving  rent  payable  on  the 
1st  of  May  and  the  29th  of  September,  the  first  payment 
to  be  made  on  the  1st  of  May,  was  not  a  due  execution  of 
the  power,  and  was  therefore  void.     Lord  Lyndhurst,  C.  B., 
says,  "  By   the  terms   of  the  power  the   tenant  for  life 
had  a  right  to  grant  the  leases,  reserving  rent  payable  half- 
yearly;  and  in  this  case  the  lessor  granted  a  lease  by  which 
he  reserved  the  rent  payable,  not  half-yearly,  but  at  in- 
tervals very  distinguishable  from  half-yearly  reservations. 
It  has  been  said  that  it  is  impossible  to  divide  the  year 
into  proper  half-yearly  days  of  payment,   and  therefore 
that  the  power  must  be  construed  to  mean  the  usual  half- 
yearly  days  of  payment.     I  admit,  if  it  had  been  shewn 
that  the   days  of  payment  in  the  lease  were  the  usual 
corresponding  half-yearly   days   of  payment,    the  Court 
would  so  construe  the  power  as  to  hold  that  a  reservation 
on  those  days  would  be  within  it :  but  there  is  nothing  to 
shew  that.^'     Bayley,J.,  says,  "According  to  the  terms 
of  the  power,  the  party  is  to  reserve  the  best  yearly  rent 
That  cannot  be  considered  the  best  reserved  yearly  rent 
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within  the  meaning  of  this  power,  which  is  not  reserved  ^ch.  Chamber, 

payable  at  the  conclusion  of  the  year/'  ....   ''  It  is  plain, 

that  the  power  ought  not  to  be  so  executed  as  to  reserve  an 

unfair  advantage  to  the  tenant  for  life,  to  the  prejudice  of  the 

remainder-man.'^    And  speaking  of  the  lease  in  that  case, 

he  observes,  "  the  tenant  for  life  might  obtain  a  year's  rent 

for  less  than  a  year's  occupation." — Bolland,  B.,  also  says, 

*'  Had  the  lessor  been  dealing  with  property  of  his  own, 

he  might  have  reserved  the  rent  at  any  period  of  the  year; 

but  he  has  other  interests  to  observe,  and  he  was  bound 

not  to  put  those  of  the  remainder-man  or  reversioner  in 

jeopardy." 

The  power  is  introduced  to  enable  the  tenant  for  life 
to  make  the  full  benefit  of  his  own  interest,  but  not  for  a 
day  beyond  his  own  life;  and  if  the  effect  of  the  lease  is 
to  derive  a  benefit  beyond  his  own  life,  it  is  an  injury  to 
the  remainder-man — ^it  is  not  a  good  execution  of  the 
power,  and  therefore  void;  and  it  is  equally  so,  if  such  may 
be  the  effect  of  it,  for  any  portion  of  time,  however  small. 
Secondly,  as  to  the  proviso  for  re-entry  in  case  the  rent 
should  be  unpaid  for  forty-two  days.  That  is  an  unreason- 
able time.  [Lord  Denman,  C.  J. — Can  the  question  of 
reasonableness  be  a  question  of  law?  It  must  depend  upon 
a  great  number  of  facts,  the  condition  and  state  of  the 
parties,  and  many  other  things.]  If  so,  the  proper  way 
would  be  for  the  Court  to  grant  a  venire  de  novo,  and  to 
have  it  found  by  the  jury  whether  the  time  was  reasonable 
or  not.  But  the  point  was  decided  in  the  Court  below. 
Suppose  the  lease  had  contained  the  words  "  reasonable 
time,"  instead  of  "forty-two  days,"  what  construction 
would  the  Court  put  upon  it?  Would  they  hold  this  to  be 
a  reasonable  time  ?  The  object  of  these  powers  of  re-entry 
is,  that  if  the  rent  be  not  paid  within  the  time  specified, 
the  lessor  may  obtain  possession  of  the  premises,  and 
make  them  available  by  letting  them  again.     In  Smith  v. 
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E*ch.  Chamber,  Doe  d.  Eorl  ofJer9ey{a),  fifteen  days  appears  to  have  been 

1839 

held  to  be  a  usual  time ;  but  the  time  here  mentioned  was 
quite  unreasonable. 

Maukj  for  the  defendant. — ^This  power  was  well  executedi 
and  thejudgmentoftheCourt  below  was  right.  The  case  has 
been  argued  on  the  other  side^  as  if  the  question  was,  whe- 
ther the  mode  in  which  the  power  has  been  executed  was 
the  most  beneficial  to  the  remainder-man;  but  that  is  not 
the  question^  at  least  not  the  only  question.  Hie  letl 
question  is^  whether  the  power  has  been  pursued.  The 
estate  here  granted,  coupling  the  power  with  the  devise,  ii 
in  reality  a  sort  of  estate  tail.  The  view  with  which  the 
question  should  be  looked  at,  to  form  a  right  constroctioQ 
of  an  ambiguous  power,  is  to  see  what  was  the  intention  of 
the  party  creating  the  power.  His  intention  here  was  to 
benefit  the  holder  of  the  life  estate.  The  rent,  which  in  the 
power  is  called  a  yearly  rent,  may  be  reserved  payable  half- 
yearly  :  Smith  v.  Doe  d.  Earl  of  Jeney.  The  yearly  rent 
within  the  meaning  of  this  power  is  a  rent  payable  within 
the  year:  Lord  TankervUle y.  Wingfield {b).  Where  the 
terms  of  the  power  have  been  literally  complied  with,  it 
never  has  been  held  that  the  lease  was  void.  K  the  condi- 
tions which  it  was  thought  fit  to  impose  have  been  per- 
formed, then  the  lease  will  be  sustained.  The  Court 
will  not  go  beyond  the  literal  fulfilment  of  the  condi- 
tions. On  the  other  hand,  even  where  the  literal  oondi^ 
tions  have  been  violated,  unless  the  remainder-man  has 
been  substantially  injured,  the  Court  will  look  to  the 
intent  of  the  party  creating  the  power,  and  will  endea- 
your  to  uphold  the  lease.  The  language  of  Bayley,  B., 
in  Doe  v.  Mor^e,  has  been  too  closely  scanned.  Tie 
scope  of  his  judgment  is  put  forward  as  an  answer  to 
the  argument,  that  the  substance  of  the  power  had  been 

(«)  7  Price,  281 ;   3  Bligh,  280 ;  2  B.  &  B.  476 ;  3  Moore,  339. 

(^)  2  Brod.  &  a  498,  n. 
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complied  with,  although  the  form  had  not.    The  words  of  Exch,  Chamber, 

1839 
his  judgment  must  be  applied  to  that  argument.     In  Doe 

V.  Giffard,  the  rent  was  made  payable  by  two  half-yearly 
payments,  but  it  was  only  to  be  paid  for  twenty  years 
and  a  half;  it  amounted  to  a  forgiving  or  condonation  of 
rent  for  the  first  half-year :  it  was  never  to  be  paid  at  all. 
Then,  assimiing  this  to  be  the  correct  principle,  are  the 
terms  of  the  power  violated?  It  requires  ''the  best  im- 
proved yearly  rent^'  to  be  reserved.  Now  here  the  best 
rent  is  reserved  either  yearly  or  during  the  year. .  There 
is  a  distinction  between  a  yearly  rent  and  a  rent  pay- 
able yearly.  A  yearly  rent  is  a  rent  for  a  year,  but  pay- 
able at  any  time  in  the  year.  The  parties  might  cer- 
tainly have  reserved  the  rent  in  this  case  half-yearly  or 
quarterly :  nothing  is  said  as  to  the  time  at  which  the  rent 
shall  be  payable.  It  is  a  rent,^  a  year,  payable  within  a 
year;  and  the  terms  of  the  power  are  literally  complied 
with.  In  the  last  year  the  rent  is  payable  on  the  1st  of 
August,  which  is  beneficial  for  the  remainder-man.  Sup- 
pose an  assignment  of  the  lease  to  have  taken  place,  and  the 
rent  to  have  been  made  payable  on  the  last  day  of  the  year, 
the  assignee  might  clear  every  thing  ofif  the  premises  the 
day  before,  and  the  remainder-man  would  be  altogether 
ousted  of  his  remedy  by  distress.  Then  it  is  said  that  the 
greater  or  less  probability  of  the  tenant  for  life  dying  after 
the  day  on  which  the  last  half-yearns  rent  was  reserved, 
and  before  the  expiration  of  the  term,  cannot  be  made  use 
of  as  a  legal  argument;  but  in  a  case  of  doubtful  con- 
struction, such  an  argument  may  properly  be  resorted  to^ 
Here  the  construction  is  doubtful,  and  the  power  is  am- 
biguous. IColiman,  J. — ^Do  you  go  the  length  of  saying 
that  a  reservation  of  rent  on  the  first  day  of  the  term 
would  be  good?]  Undoubtedly,  unless  there  were  fraud; 
but  it  is  not  necessary  to  go  to  that  extent  in  the  present 
case.  [Lord  Denman,  C.  J.-— Here  there  is  a  clear  reason 
for  this  reservation  of  rent  on  the  1st  of  August,  in  the  last 
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Exeh,  Chamber,  year  of  the  term,  provided  it  be  legal.]     Certainly.    It  is 

1839 

submitted  that  both  the  intent  and  meaning,  and  the  words, 
of  this  power  have  been  complied  with,  and  that  this  re* 
seryation  of  rent  would  be  no  injury,  but  rather  a  benefit 
to  the  remainder-man. 

Then  as  to  the  clause  of  re-entry,  in  case  the  rent 
should  be  unpaid  for  forty-two  days — that  is  a  reasonable 
time.  In  Jones  v.  Vemey  (a),  there  was  a  similar  clause  of 
re-entry  for  non-payment  of  the  rent,  and,  as  observed 
in  Sugden  on  Powers  (6),  ''  no  objection  appears  to  have 
been  made  on  that  ground,  although  the  case  was  much 
considered ;''  and  Sir  E.  Sugden  adds,  "  Indeed,  if  such  an 
objection  were  to  prevail,  it  would  invalidate  nine-tenths 
g£  all  the  leases  in  the  kingdom  granted  under  powers.^' 
[Lord  Denman,  C.  J. — ^We  think  you  need  not  trouble 
yourself  on  this  point.] 


Andrews,  in  reply. — ^The  reservation  of  rent  in  this 
lease  was  not  a  compliance  with  the  power,  because  there 
is  an  event  which  may  happen,  in  which  the  remainder- 
man would  not  get  the  rent  which  he  ought  to  have.  If 
the  tenant  for  life  died  on  the  2nd  of  August,  and  there 
were  no  lease,  the  remainder-man  would  enter  and  take 
possession  of  the  estate,  and  get  into  the  immediate  re- 
ceipt of  the  rents  and  profits.  Now  is  the  remainder- 
man to  be  in  a  worse  situation  because  a  lease  has  been 
granted?  K  such  an  event  had  happened  under  the 
present  lease,  he  would  be  kept  out  g£  possession,  and  out 
of  the  receipt  of  rent,  for  a  period  of  ten  weeks :  and 
the  tenant  for  life  would  get  more  than  his  estate  for  life. 
[Lord  Dennuiny  C.  J. — Suppose  the  last  half-year's  rent 
were  made  payable  on  the  9th  of  October?]  It  would 
clearly  be  a  bad  reservation.  According  to  the  words  of 
the  power  the  rent  is  to  be  payable  during  the  amiimumee 
of  the  lease ;  but  according  to  the  argument  on  the  other 

(a)  Wfllet,  169.  (h)  4th  ed.  e35. 


^ 


TEINITT  VACATION,  2  VICT. 


695 


side,  there  is  to  be  a  period  when  the  rent  is  not  to  be  ^ch.  chamber, 

1839 
payable,  which  absolutely  contradicts  the  terms  of  the 

power. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 


TiNDAL,  C.  J. — The  plaintiff  in  error  seeks  to  recover 
certain  premises  which  have  come  to  him  as  remainder- 
man under  a  will,  and  grounds  his  right  on  two  objections 
to  a  lease  granted  by  the  tenant  for  Hfe,  by  virtue  of  a 
power  given  to  him  in  the  wiD.  The  former  objection  we 
pass  over,  being  satisfied  that  it  is  untenable,  viz.  the  in- 
terval to  which  the  power  of  distress  is  limited,  after  non- 
payment of  the  stipulated  rent. 

The  other  objection  is  founded  on  the  mode  of  reserving 
the  last  half-year's  rent.  The  power  and  the  lease  are  set 
forth  in  the  report  of  the  case  in  2  Meeson  &  Welsby's 
Reports,  661 ;  the  former  requiring,  that  upon  every  such 
lease  there  be  reserved  and  made  payable  during  the 
continuance  thereof  the  best  improved  yearly  rent,  with- 
out  taking  any  sum  of  money  by  way  of  fine  or  income 
for  or  in  respect  of  such  lease ;  the  latter  reserving  the 
rent  on  the  6th  of  April  and  the  11th  of  October  in 
every  year,  with  the  exception  of  that  for  the  last  half- 
year,  which  is  made  payable,  not  on  the  11th  of  October, 
the  concluding  day  of  the  half-year,  and  of  the  lease,  but 
on  the  1st  of  August  preceding,  with  power  of  distraining 
for  it  if  unpaid  at  that  time. 

We  do  not  think  that  the  money  thus  agreed  to  be  paid 
in  advance  can  be  properly  called  a  fine  or  income ;  but 
whether  it  does  not  cause  a  part  of  the  term  to  be  exempt 
from  rent,  so  that  the  rent  cannot  be  said  to  be  made  pay- 
able during  the  continuance  of  the  lease,  is  a  much  graver 
question. 

The  only  case  in  which  such  a  mode  of  reserving  the 
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Exeh,  Chamber,  rent  has  been  held  good^  is  that  of  Tshenoood  y .  OUknow  (a) : 

but  the  circumstances  of  that  case  are  peculiar ;  they  were 
brought  forward  by  Lord  EUenborough^  and  are  fully  ex- 
plained as  distinguishing  that  case  from  Doe  d.  Harris  y. 
Morse  (4),  by  Lord  Lyndhurst. 

Doe  y.  fFilson  {c),  and  Doe  y.  Giffard,  referred  to  in  ibe 
argument  of  that  case^  are  quite  in  the  opposite  direction; 
and^  from  the  cases  which  are  collected  in  the  17th  chapter 
of  Sir  E,  Sugden^s  work  on  Powers,  sec.  6,  the  conclusion 
to  be  dmwn  appears  to  be^  that  the  reyersioner's  interest 
is  to  be  taken  as  much  care  of  as  that  of  the  tenant  tat 
life ;  that  a  lease  under  a  similar  power,  which  CeoIs  so  ta 
protect  him,  is  yoid ;  and  that  the  rent  must  be  reserred 
payable  during  the  continuance  of  the  term. 

The  case  which  was  much  relied  on  for  the  plaintiff,  that 
of  Doe  d.  Harris  v.  Morse,  appears  to  be  directly  in  p<Hnt — 
at  least,  if  there  is  any  distinction  in  principle  between 
that  case  and  the  present,  it  is  difEicult  to  discoyer  it.  The 
power  was  substantially  the  same.  The  lease  in  that  case 
reserved  the  rent  in  equal  moieties  on  the  1st  of  May  and 
the  29th  of  September,  '^  intervals  (Lord  Ljfndhttrsi  said) 
very  distinguishable  from  half-yearly  reservations,''  adding, 
that  "  the  power  in  that  respect  was  not  executed  accord- 
ing to  the  terms  of  the  settiement.'' — "  The  tenant  for  life 
(observed  Mr.  Baron  Bayley,  who  entered  more  fiilly  into 
the  reasons)  might  thereby  obtain  a  year's  rent  for  less 
than  a  year's  occupation."  It  cannot  be  denied,  that  the 
same  thing  may  happen  in  the  present  case  in  the  last 
year;  and  the  amount  of  loss  to  be  hazarded,  and  the 
degree  of  deviation  from  the  power,  cannot  be  allowed  to 
make  any  difference. 

The  observation  of  Mr.  Baron  Bayley,  that  the  power 
had  not  in  that  case  been  substantially  and  honestly  exer- 
cised, does  not  appear  to  infer  his  opinion  to  have  been 

(fl)  3  M.  &  Selw.  393.  (6)  2  Cr.  &  M.  274. 

(c)  5  Barn.  &  Aid.  381. 
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that  the  duty  of  the  Court  is  to  inquire  in  each  case  whe-  -BxcA.  Chamber, 

1839 
ther^  though  the  power  had  been  in  fact  exceeded,  there 

may  not  still  have  been  a  substantial  compliance,  or  an 
honest  disposition  to  comply  therewith.  This  would  throw 
on  the  Court  a  most  inconvenient  burden,  and,  by  re- 
ferring the  question  to  an  unsatisfactory  test,  would  at 
least  tend  to  multiply  litigation,  while  it  might  tempt  fraud- 
ulent tenants  for  life  to  substitute,  for  a  strict  compliance 
with  the  power,  such  stipulations  as  may  appear  to  them 
likely  to  be  deemed  equivalent  in  case  of  legal  proceedings. 
The  giver  of  the  property  has  as  much  right  to  impose 
conditions  on  his  gift— such,  for  instance,  as  restrictions 
on  the  power  of  leasing,  which  he  attaches  to  an  estate  for 
life — as  to  select  the  object  of  his  bounty ;  and  there  can 
be  no  real  difficulty  in  submitting  to  them,  where  parties 
mean  to  act  right. 

It  was  observed  by  Mr.  Baron  Parke,  during  the  argu- 
ment of  the  present  case,  that  the  great  inconvenience  of 
not  being  able  to  distrain  for  the  last  half-yearns  rent 
during  the  term,  had  probably  escaped  the  attention  of 
Mr.  Baron  Bayley  in  the  case  referred  to.  It  might  have 
been  answered,  that  this  inconvenience  cannot  be  removed, 
without  the  risk  of  placing  in  the  discretion  and  power  of 
the  tenant  for  life  a  considerable  sum  of  money,  which  pro- 
perly belongs  to  the  reversioner.  And  it  was  observed  by 
the  learned  counsel,  that  it  would  follow  from  the  doctrine 
contended  for,  that  rent  might  be  reserved  beforehand; 
and  we  think  there  is  very  great  weight  in  this  answer. 

It  was  also  observed,  in  the  giving  of  the  judgment  of 
the  Court  below,  that  the  mode  of  reserving  the  rent 
''  can  only  be  detrimental  to  the  remainder-man,  on  the 
supposition  of  the  tenant  for  life  dying  after  the  day  on 
which  the  half-year's  rent  is  reserved,  and  before  the  ex- 
piration of  the  term,  a  supposition  very  highly  impro- 
bable.^' 

But  it  appears  to  us  that  the  securities  provided  against 
that  danger,  however  remote,  are  binding  on  those  who 
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Exch,  Chamber,  accept  the  property  subject  to  them.  A  similar  observation 
would  have  beeu  true  iu  Doe  v.  Morse,  and  in  most  other 
cases  connected  with  the  subject ;  but  the  same  answer  is 
applicable.  There  is  no  difficulty  in  making  leases  to  cor- 
respond in  all  respects  with  the  leasing  power;  but  to 
sanction  any  departure  from  it,  is  to  defeat  the  settlor's 
intention  in  each  particular  case,  and  encourage  laxity,  if 
not  contrivance,  in  all. 

For  these  reasons,  we  think  the  judgment  of  the  Court 
below  must  be  reversed. 

Judgment  reversed. 


Chanter  v.  Leese  and  Others. 
[In  Error  from  the  Court  of  Exchequer  {ayi 

By  agreement,    X  HIS  casc  haviug  been  brought  by  writ  of  error  into 
betweelf^  Ae  *   *^®  Exchequer  Chamber,  was  there  argued  in  the  Vacation 

plaintiff  and  A., 

B.,  and  C,  of  t^e  one  part,  and  the  defendants  of  the  other  part,  reciting  that  the  plaintiff  had 
obtained  a  patent  for  an  improvement  in  furnaces,  and  was  solely  interested  in  another  patent 
invention :  that  the  plaintiff  and  A.  had  obtained  a  patent  for  another  invention,  the  plaintiff 
and  B.,  for  another,  and  the  plaintiff  and  C,  for  another;  it  was  agreed  between  the  said  par- 
ties, that,  for  the  considerations  therein  mentioned,  it  should  be  lawful  for  the  defendants  exdn- 
sively  to  use,  manufacture,  and  sell  any  or  all  of  the  said  patent  inventions,  within  certain 
limits,  during  the  continuance  of  the  several  patents,  on  certain  terms  :  viz.  that  an  office  and 
warehouse  should  be  prepared  for  the  sale  of  articles  connected  with  the  inventions,  and  that 
books  of  account  of  the  sale  of  each  of  the  inventions  should  be  kept  there  by  the  defendants, 
and  be  open  at  all  times  to  the  inspection  of  the  parties  thereto,  of  the  first  part ;  and  the  de- 
fendants should  pay  to  the  plaintiff  400/.  a  year,  as  a  consideration  for  the  license  for  the  sale, 
&c.,  of  all  the  aforesaid  patents,  and  that  such  sum  should  be  charged  as  a  payment  by  the 
defendants  in  their  books  of  account;  that  they  should  pay  A.  a  certain  rateable  sum  on  all 
machines  used,  &c.,  on  his  patent  principle  ;  that  they  should  also  pay  the  plaintiff  a  moiety 
of  the  net  profit  to  arise  from  all  the  said  inventions,  (except  those  in  which  B.  and  C,  were 
interested);  to  the  plaintiff  and  B.  two-thirds  of  the  net  profits  to  arise  from  theirs;  and  it 
was  agreed  that  either  of  the  parties  might  determine  the  agreement  at  the  end  of  five,  seven, 
or  ten  years.  In  an  action  on  this  agreement,  by  the  plaintiff  alone,  to  recover  a  half-yearly 
payment  of  the  400/.,  the  defendants  set  out  the  plaintiff's  patent  for  the  improvement  in 
furnaces,  and  pleaded  that  it  was  not  at  the  time  of  the  grant  a  new  invention  as  to  the  public 
use  thereof  in  England,  whereby  the  grant  was  void,  which  the  plaintiff  at  the  time  of  the 
making  the  agreement  well  knew : — Heldt  >  that  the  declaration  was  bad  on  the  ground  af 
variance,  inasmuch  as  it  stated  the  agreement  to  be  made  between  the  plaintiff  and  the 
defendants,  whereas  there  were  other  parties  to  it  of  the  first  part  besides  the  plaintiff,  fron 
whom  the  consideration  for  the  defendant's  promise  moved  as  well  as  from  the  plaintiff. 

Held,  also,  that  the  plea  was  a  bar  to  the  action. 

Semhle,  that  the  'action  ought  to  have  been  jointly  brought  by  all  the  parties  to  the  agree- 
ment of  the  first  part. 

(a)  See  this  case  in  the  Cotirt  of  Exchequer,  4  M.  &  W.  295. 
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after  Hilary  Term,  1839,  by  the  Attomey-Creneral  for  the  Etch,  Chamber, 

plaintiff,  and  by  Cowling  for  the  defendants;  but  the  ar- 

guments,  which  were  in  substance  the  same  as  in  the 

Court  below,   are  so  fully  adverted  to  in  the  judgment, 

that  it  has  been  thought  unnecessary  to  detail  them  at 

length. 

The  Court  took  time  to  consider,  and  the  judgment 
was  now  delivered  by 

TiNDAL,  C.  J. — ^The  declaration  in  this  case  states 
an  agreement  between  the  plaintiff  of  the  one  part,  and 
the  defendants  of  the  other  part.  The  first  plea  is  non 
assimipserunt.  At  the  trial  an  agreement  was  given  in 
evidence,  which  was  made  between  the  plaintiff  and  others 
of  the  one  part,  and  the  defendants  of  the  other  part. 
The  execution  of  the  agreement  by  the  defendants  was 
proved,  but  the  learned  Judge  was  of  opinion  that  the 
variance  was  fatal ;  on  which  the  counsel  for  the  plaintiff 
applied  to  amend,  by  inserting  the  names  of  the  other 
parties  to  the  agreement.  The  learned  Judge  refused  to 
amend,  and  directed  the  jury  to  find  a  verdict  for  the  de^ 
fendants,  but  at  the  same  time  to  find  that  the  defendants 
executed  the  agreement  produced,  which  was  set  out  on 
the  postea.  The  Court  of  Exchequer,  upon  argument, 
held  that  the  variance  was  material,  and  gave  judgment 
for  the  defendants,  according  to  the  very  right,  under  the 
24th  section  of  3  &  4  W.  4,  c.  42 ;  upon  which  judgment 
a  writ  of  error  has  been  brought  and  argued.  The  judg- 
ment is,  in  the  present  case,  in  support  of  the  verdict,  but 
if  it  had  been  otherwise,  no  doubt  can  be  entertained  but 
that  a  Court  of  Error  can  review  the  judgment,  the  ver- 
dict being  in  the  nature  of  a  special  verdict. 

We  are,  however,  of  opinion,  that  the  verdict  and  judg- 
ment are  both  right.  The  agreement  shews  distinctly,  that 
the  consideration  for  the  defendants'  promise  moved  not 
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Bxdu  Chamber,  £rom  the  plamti£F  alone,  but  from  the  plaintiff  and  the 
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other  parties  who  joined  with  him.  It  was  therefore  most 
material  that  the  names  of  all  the  contracting  parties 
should  appear  on  the  record;  not  only  with  a  view  to  the 
defence  which  might  be  pleaded,  but  also  to  the  evidence 
which  might  be  adduced.  It  may  easily  be  conceived  that 
evidence  might  be  admissible  against  joint  contractors, 
which  would  not  be  admissible  against  the  present  plaintiff 
alone ;  and  in  many  other  respects  it  may  have  been  most 
material  that  the  agreement  should  have  been  stated  as  it 
really  was.  On  this  ground,  therefore,  we  tiiink  that  the 
judgment  for  the  defendants  on  that  part  of  the  record 
must  be  affirmed.  It  is  not  necessary  to  determine  whether, 
if  the  agreement  had  been  truly  set  out  in  the  declaration, 
the  plaintiff  could  have  sued  upon  it  alone ;  but  we  should 
have  felt  no  doubt  upon  that  point,  if  that  question  had 
been  directly  raised. 

Upon  the  demurrer,  two  questions  arose :  first,  whether 
it  was  necessary  for  the  plaintiff  to  aver  that  the  defend- 
ants had  enjoyed  the  use  of  the  patents  under  the  agree- 
ment ;  and,  secondly,  whether  the  plea  shewing  that  one 
of  the  patents  was  void,  was  a  sufficient  answer  to  the 
action. 

We  do  not  think  it  necessary  to  determine  the  first 
question,  inasmuch  as  we  are  of  opinion  in  favour  of  the 
defendants  upon  the  second. 

There  is  no  assignment  of  the  patents  by  deed  in  this 
case  ]  no  interest  in  them  passed  to  the  defendants,  but  the 
whole  matter  rests  in  contract.  The  defendant  ia  not  in  a 
situation  with  respect  to  the  plaintiff  similar  to  that  of  a 
tenant  towards  his  landlord,  and  is  in  no  way  estopped 
from  shewing  any  failure  of  the  consideration  for  his  pro- 
mise to  pay  the  annuity  to  the  plaintiff,  which  may  be 
sufficient  to  bar  the  plaintiff  of  his  action.  It  is  admitted 
by  the  demurrer  that  a  partial  failure  of  the  consideratifln 
has  tak«i  place,  namely,  that  one  of  the  six  patents  is 
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Toid.  The  learned  counsel  for  the  plfiinti£F  argued  that^  as  Exeh.  Chamber, 
no  fraud  is  alleged,  the  defendant  may  have  known  that  it 
was  so  void,  and  yet  have  entered  into  the  agreement. 
We  dissent,  however,  altogether  from  this  reasoning.  The 
patent  being  void,  no  benefit  in  respect  of  it  could  accrue 
to  the  defendants ;  and  we  think  we  are  not  to  presume 
that  any  such  improvident  bargain  took  place.  But  it  was 
further  contended,  that  it  must  be  taken  on  these  plead- 
ings that  the  other  five  are  good,  and  also  that  the  de- 
fendants have  enjoyed  the  use  of  them,  and  consequently 
that  they  are  boxmd  to  perform  their  part  of  the  agree- 
ment  by  paying  the  annuity,  and  must  bring  a  cross 
action  for  damages  in  respect  of  the  one  void  patent. 
This  reasoning  would  undoubtedly  apply,  if  the  consider- 
ation had  been  divisible,  and  the  money  payable  by  the 
defendants  had  been  apportioned  by  the '  contract  to  the 
different  parts  of  the  consideration ;  in  which  case  the  prin- 
ciples laid  down  in  Boone  v.  Eyre  (a),  and  other  authorities 
of  that  class,  would  have  governed  the  present  decision.  But 
here  it  is  plain,  that  the  enjoyment  of  all  the  six  patents  is 
the  consideration  for  every  part  of  the  defendant's  promise, 
and  that  the  annuity  to  be  paid  is  neither  apportioned  by 
the  contract,  nor  capable  of  being  apportioned  by  a  jury. 
And  this  is  apparent  by  reading  the  agreement  itself  as 
stated  in  the  declaration,  in  which  the  six  patents  are  so 
closely  connected  with  each  other,  that  the  benefit  ex- 
pected by  the  defendants  under  the  agreement  is  obviously 
to  result  from  the  use  of  all  of  them  jointly,  in  such  man- 
ner as  the  defendants  may  think  fit,  and  the  inability  to 
use  any  one  would  manifestly  endanger  great  part,  if  not 
the  whole,  of  that  benefit.  All  the  patents  but  one  are 
admitted  by  the  pleadihgs  to  be  valid,  but  there  is  no  ad- 
mission that  they  have  been  enjoyed  by  the  defendants,  no 
averment  to  that  effect  being  introduced  into  the  declara- 

(a)  I  H.  BL  273,  note ;  2  W.  Bl  1312. 
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Exch.  Chamber,  tioii.    We  866,  therefore,  that  the  consideration  is  entire, 

and  the  payment  agreed  to  be  made  by  the  defendants  is 
entire,  and  we  see  also  a  failure  of  the  consideration,  which 
being  entire,  by  failing  partially,  fails  entirely;  and  it 
follows  that  no  action  can  be  maintained  for  the  money. 
Even  if  it  had  appeared  affirmatively  that  the  other  five 
patents  had  been  enjoyed,  we  are  of  opinion  that  no  action 
could  be  maintained  on  the  agreement  for  the  annmhf, 
whatever  question  might  be  raised  in  some  other  form  as 
to  some  right  of  compensation  for  such  enjoyment.  Upon 
the  whole,  we  are  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  must  be  affirmed. 

Judgment  affimtied. 


Note  to  the  case  of  Simpson  v.  Nichols,  S  M.lfW.  244. 


The  Reporters  have  been  informed  that  they  were  under 
a  misconception  in  attributing  to  Baron  Parke,  in  his 
judgment  in  the  above  case,  the  expression  of  an  opinion 
that  the  case  of  Williams  v.  Paul,  6  Bing.  653,  ''  might 
perhaps  be  supported^'  on  the  ground  ^^  that  though  the 
Contract  was  illegal,  being  made  on  a  Sunday,  the  pro- 
perty in  the  goods  passed,  although  no  action  could  be 
maintained  for  them.''  His  Lordship's  argument  was, 
that  although  the  contract  was  void,  as  being  made  on  a 
Sunday,  yet  as  the  property  in  the  goods  passed  by  delivery, 
the  promise  made  on  the  following  day  to  pay  for  them 
could  not  constitute  any  new  consideration ;  and  therefore 
he  doubted  whether  the  case  of  Williams  v.  Paul  could  be 
supported  in  law. 
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PRINCIPAL    MATTERS. 


ACCOUNT  STATED. 

^ee  Bills  akd  Notks,  III.  2, 

A  member  of  a  banking  company 
"wrote  to  the  manager  of  it,  respecting 
a  mistake  which  had  been  made  in  not 
debiting  his  account  and  crediting  the 
bank  for  the  payment  of  the  several 
calls  due  from  him,  and  added,  "  Please 
debit  me  with  the  amount  of  the  calls 
due  on  my  200  shares.  I  think  it  will 
be  500Z.  the  second  call  on  the  first 
hundred  shares:  and  1,000/.  on  the 
two  calls  on  the  second  hundred  shares ; 
and  advise  me  in  a  private  letter.  Your 
bank  shall  be  credited  here  upon  that 
date."  To  this  letter  no  answer  was 
sent : — Htld,  not  sufficient  evidence  of 
•n  account  stated.     Hughes  v.  Thorpe, 
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AFFIDAVIT. 

(1).  IntitUng* 

The  defendant,  whose  real  name  was 
Henry  R.,  was  described  in  the  writ  of 
summons,  and  distringas  thereon,  as 
Humphrey  D.  R.  On  an  application 
to  set  aside  the  distringas,  he  intitled 
his  affidavit  in  the  cause  '*  B.  o.  D.  R., 
sued  as  Henry  R. :" — Held^  incorrect, 
there  being  no  such  cause  until  appear- 
ance.    Borihmcky.Ravenscrofl,    81 


(2).  Deponenfs  Addition. 

An  affidavit  by  "A.  B.,  of  &c.,  the 
plaintiff  (or  defendant)  in  this  cause," 
is  sufficient,  without  any  further  addi- 
tion. 

An  affidavit,  commencing  in  these 
terms,  "  R.  J.,  late  of  the  city  of  W., 
victualler,  but  now  of  &c.,"  without  any 
further  addition  : — Held,  sufficient. 
Angel  v.  ihler,  163 

AMENDMENT. 

1.  The  declaration  on  an  agreement 
of  reference,  stated  that  the  costs  of 
the  reference  and  the  award  were  to 
abide  the  event.  At  the  trial,  how- 
ever, it  appeared  that  the  agreement 
also  provided  for  the  costs  of  making 
the  agreement  a  rule  of  Court: — Held, 
first,  that  this  was  a  variance;  second- 
ly, that  it  was  a  variance  which  might 
be  amended  under  3  &  4  Will.  4,  c.  42, 
s.  23.     Duckworth  v.  Harrison,    427 

2.  A  declaration  in  assumpsit  stated, 
that,  in  consideration  that  the  plaintiff 
would  employ  the  defendant  to  build 
on  a  certain  plot  of  ground,  a  room, 
booth,  or  building,  and  to  fit  it  up  ac- 
cording  to  certain  plans  agreed  upon, 
for  the  sum  of  20^.,  the  defendant  pro- 
mised to  erect  the  same  by  the  28th 
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Jane,  1838.  The  defendant  pleaded 
non  assumpsit,  and  that  the  agreement 
was  rescinded.  The  contract  proved 
was,  that  the  defendant  should  place 
upon  a  plot  of  ground,  hired  for  the 
purpose  by  the  plaintiff,  certain  seat* 
and  tahleif  to  be  completed  four  orfite 
day$  before  28tb  June,  1838,  (the  day 
of  the  Coronation),  for  25/. ;  and  it  did 
not  appear  that  there  were  any  plans 
agreed  npon.  The  Judge  at  the  trial 
having  directed  the  declaration  to  be 
amended  in  conformity  with  the  con- 
tract proved,  the  Court  refused  a  new 
trial.     Ward  ▼.  Pearson^  16 

ARBITRATION. 
See  Costs,  (2). 

I.  Order  of  Reference. 

Where,  by  the  terms  of  the  order  of 
reference,  an  arbitrator  is  to  be  at 
liberty  to  raise  any  point  of  law  for  the 
opinion  of  the  Court,  he  is  not  bound 
to  do  80 :  such  a  danse  is  only  an  en- 
abling one,  and  not  compulsory.  Wood 
y.  Hotham,  674 

II*  Enlargement  of  Time. 

An  arbitrator  who  had  power  to  en- 
large the  time  for  making  his  award, 
by  indorsement  on  the  order  of  refer- 
ence, made  the  following  indorsement : 
— "  I  direct  that  a  rule  of  this  court 
shall  be  applied  for  by  counsel's  hand, 
to  enlarge  the  time  of  making  my 
award."  No  such  rule  was  applied 
for:  bat  the  parties  subsequently  at- 
tended meetings  before  the  arbitrator, 
and  made  no  objection  to  the  regularity 
of  the  enlargement : — Held,  first,  that 
the  indoisement  was  itself  a  sufficient 
enlargement  of  the  time:  secondly, 
that»  if  it  were  not,  the  irregularity 
had  beea  waiTed.     Halleii  v.  Halteit, 

25 
III.  Award. 

"Where  an  action  of  assumpsit,  the 
dedaratioB  in  which  contained  a  count 
upon  a  froottasory  note  for  22/,  1  If .  9d., 


and  a  count  upon  an  account  stated  for 
30/-,  was  referred  to  arbitration,  and 
1   the  arbitrator  found  that  the  plaintiff 
I   had  good  cause  of  action  for,  and  was 
:   and  is  legally  entitled  to  have,  claim, 
I  and  recover  of  and  from  the  defcndan% 
the  sum  of  22Llls.9d.^    being  the 
I  amount  of  the  promissory  note  men- 
tioned in  the  pleadings    in    the    saiJ 
-   cause : — Held,  that  the  award  was  bad, 
I  inasmuch  as  it  did  not  dispose  of  the 
issue  upon  the  account  stated. 

In  an  action  upon  the  award,  the 
declaration  stated  that  the  original  ac- 
tion was  referred  by  a  rule  of  court  to 
A.  B.,  who  duly  made  his  award  of  and 
concerning  the  premises  so  referred  to 
him,  and  did  thereby  find  &c.  The 
defendant  pleaded,  that  the  said  A.  B. 
did  not  duly  make  and  publish  bis 
award  of  and  concerning  the  premises 
referred,  in  manner  and  form  &c. : — 
Held,  that  the  production  of  the  award 
and  the  rule  of  court  was  sufficient 
primd  facie  evidence  to  support  the 
issue  on  the  part  of  the  pUintiff,  until 
the  validity  of  the  award  was  impeach- 
ed by  evidence  dehors  on  the  part  of 
the  defendant.     Gisbome  v.  Hart,  50 

ARREST. 

Discharge  from. 

1.  An  application  to  set  aside  an 
arrest  made  on  a  Judge's  order,  ander 
the  1  &  2  Vict.  c.  110,  s.  3,  most  be 
made  promptly;  and  as  it  seems,  within 
the  time  for  patting  in  bail. 

In  order  to  excuse  the  delay,  on  the 
ground  of  a  previous  application  at 
chambers,  the  rule  must  be  drawn  up 
on  reading  the  summons,  or  it  mast 
be  shewn  by  affidavit.  Sugars  v.  Coa- 
canen,  30 

2.  Where  a  defendant  has  heen  ar- 
rested by  a  Judge's  order,  under  the 
1  &  2  Vict.  c.  110,  s.  3,  obtained 
upon  insufficient  affidavits,  the  appli- 
cation for  his  discharge  should  be  by 
motion  to  set  aside  the  Judge's  order. 


ASSUMPSIT. 

sot  the  capias.     Hopkins  v.  Salem- 
bier,  423 

3.  S.,  a  sheriff's  officer,  arrested 
the  defendant,  not  then  having  any 
warrani,  and  took  him  to  a  lock-up 
house.  At  that  time  there  was  a  war- 
rant in  the  sheriff's  ofBce,  directed  to 
Another  officer,  Ui  arrest  the  defendant 
at  the  suit  of  the  plaintiff.  S.  went 
to  the  sheriff's  office,  and,  representing 
that  be  had  an  opportnnity  of  arrest- 
ing the  defendant,  got  his  own  name 
inserted  in  that  warrant.  It  appeared 
that  this  was  in  accordance  with  the 
practice  of  the  office,  and  it  was  swora 
that  the  sheriff  was  ignorant  that  the 
defendant  had  at  that  time  been  already 
arrested.  S.  took  the  warrant,  and 
arrested  the  defendant  at  the  suit  of 
the  plaintiff:— ^eM  that  the  defend- 
ant was  not  entitled  to  be  discharged. 
Robinson  t.  Yemens,  149 

ASSUMPSIT. 
(1.)  Computation  of  Damages. 
'Where  A.  contracted  for  the  pur- 
chase of  wheat,  "  to  be  delivered  at 
Birmingham  as  soon  as  vessels  could 
be  obtained  for  the  carriage  thereof;" 
and  subsequently  (the  market  having 
fallen)  gave  the  seller  notice  ibat  he 
would  not  accept  it  if  it  were  delivered, 
the  wheat  being  then  on  its  transit 
to  Birmingham:— //eU,  in  an  action 
against  A.  for  not  accepting  the  wheat, 
that  the  proper  measnre  of  damages 
was  the  difference  between  the  contract 
price  and  the  market  price  on  the  day 
when  tbe  wheat  »'aB  tendered  to  him 
for  acceptance  at  Birmingham  and  re- 
fused ;  and  not  on  the  day  when  the 
notice  was  received  by  tbe  seller. 
PhOpotts  V.  Eeana,  475 

(2).  Executed  Cowidertttion. 

An  executed  consideration,  whereon 

the  law  implies  a  promise  to  pay  on 

request,  (as  upon  an  account  stated), 

ia  Dot  sufflcient  to  support  a  promise 
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to  pay  at  a  future  day.     Hopkina  v. 
Logan,  241 

ATTORNEY. 
See  CooNoviT. 
Costs,  6,  8. 

(1).  AdmusivK, 
An  attorney  who  has  been  re-admit- 
ted  in  one  of  the  saperior  courts  is  en- 
titled, under  the  stat.  1  &  2  Vict.  c. 
45,  s.  3,  to  practise  in  any  of  the 
others,  on  signing  the  roll.  £z  parte 
Martin,  1 

(2).  Jurisdiction  of  Courts  over. 

An  application  By  a  client  for  the 
delivery  of  his  attoroey's  bill  of  costs, 
containing  taxable  items,  must  be  made 
to  a  court  in  which  some  of  the  bnsi- 

Where  an  attorney,  for  the  purpoae 
of  securing  payment  of  a  balance  due 
to  him  from  a  client,  effected  a  policy 
of  insurance  on  the  life  of  the  client 
and  charged  the  premiums  to  him, 
and  on  the  client's  death  received 
the  amount  of  the  policy :  the  Court 
refused  to  interfere  summarily  to  com- 
pel the  attorney  to  accoant  with  the 
administrator  of  the  client,  and  deliver 
up  the  policy.  In  re  Lord  Cardross, 
545 
(3).  Privilege, 

In  an  action  in  one  of  the  inferior 
Courts  against  an  attorney,  a  plu  to 
the  jorisdiciion,  that  he  is  an  attorney 
of  another  Court,  is  still  good  without 
an  averment  that  he  is  not  an  attorney 
of  the  Court  in  which  he  i«  aned.  Per- 
eivalv.Cooie,  S93 

AUCTIONEER. 

Authoriit/  of. 
The  plaintiff  having  employed  an 
auctioneer  to  sell  certain  timber  growing 
on  his  estate,  the  following,  amongst 
other  conditions,  were  read  at  tbe  tale, 
in  the  presence  of  tbe  deiendaitt : — 
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"  That  each  purchaser  should  pay  down 
a  deposit  of  10/.  per  cent,  in  part  of 
the  purchase-money,  and  pay  the  re- 
mainder on  or  before  the  17th  of  Au- 
gust; but  in  case  any  purchaser  should 
prefer  to  pay  the  whole  amount  of  his 
purchase-money  at  an  earlier  period, 
discount  after  the  rate  of  51.  per  cent, 
will  be  allowed.*'  Also,  "  that  each 
purchaser  shall  enter  into  a  proper 
agreement  and  bond,  if  required,  with 
such  one,  two,  or  more  sureties  as  shall 
be  approved  by  the  vendor  or  his  agent, 
for  the  performance  of  his  agreement, 
pursuant  to  the  above  conditions."  The 
defendant  became  the  purchaser  of  one 
lot,  and  paid  the  deposit.  Some  days 
after  the  sale,  which  was  on  the  14th 
of  February,  the  defendant,  at  the  auc- 
tioneer's request,  drew  a  bill  of  ex- 
change for  the  residue  of  the  purchase- 
money,  dated  on  the  day  of  the  sale, 
on  one  J.  M.,  payable  six  months  after 
date  to  his  own  order,  and  indorsed  it 
to  the  auctioneer,  who,  being  in  diffi- 
culties, indorsed  it  to  a  third  person, 
to  whom  he  was  indebted  on  his  own 
account.  The  bill  became  due  on  the 
17th  of  August,  when  the  amount  of 
it  was  duly  paid  to  the  holder.  It  was 
never  transferred  to  the  plaintiff: — 
Held,  that,  under  these  circumstances, 
the  delivery  and  payment  of  the  bill  of 
exchange  was  not  a  valid  payment  of 
the  residue  of  the  purchase-money  for 
the  timber  purchased  by  the  defendant, 
the  auctioneer  having  no  authority  to 
receive  payment  of  such  residue,  or  to 
take  any  security  for  the  payment  of 
it ;  but  that  even  if  he  were  authorized 
by  the  conditions  to  receive  payment, 
the  payment  required  was  a  pajrment  in 
cash,  and  he  had  no  authority  to  take 
a  bill  of  exchange.     Sykes  v.  Gilesy 

645 

BILL  OF  LADING. 
Time  for  its  Delivery. 

A.,  by  letter,  requested  B.  to  pur- 
chase  for  him    150  bales  of  cotton : 


the  letter  contained  the  following  terms: 
**  Upon  executing  the  above  and  for- 
warding a  bill  of  lading,  I  will  accept 
your  draft  at  sixty  days'  sight  after  tbe 
receipt  of  the  bill  of  lading:" — Held, 
that  B.  was  bound  to  deliver  the  bill  of 
lading  as  soon  after  its  arrival  as  he 
conveniently  could,  without  reference 
to  the  arrival  or  unloading  of  the  cargo. 
Barber  v.  Taylor,  527 

BILLS  AND  NOTES. 
See  Pleadino,  I.  1,  2;  II.  1. 

I.  Alteration  of. 

Assumpsit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange. 
Plea,  that  before  the  bill  became  due, 
and  whilst  it  was  "  in  full  force  and 
effect,"  the  date  of  it  was  altered  by 
the  drawer,  whereby  it  became  void: — 
Held,  that  the  plea  was  bad,  because  it 
did  not  allege  the  alteration  to  have 
been  made  after  acceptance.  LangUm 
V.  Lazarus,  629 

II.  Oiving  time. 

To  a  declaration  by  the  indorsee  of 
a  bill  of  exchange,  alleged  to  have  been 
indorsed  by  the  drawer  to  the  defend- 
ant, by  the  defendant  to  W.,  and  by  W. 
to  the  plaintiff,  the  defendant  pleaded, 
that  the  bill  was  indorsed  by  the  de- 
fendant to  H.  for  his  accommodation, 
and  without  consideration ;  that  H.  in- 
dorsed it  to  W.;  that  the  alleged  in- 
dorsement by  the  defendant  to  W.,  in 
the  declaration  mentioned,  was  the  said 
indorsement  by  the  defendant  to  H., 
and  by  him  to  W. ;  and  that  after  the 
bill  became  due  and  was  dishonoured, 
the  plaintiff  and  H.  stated  an  account 
respecting  this  and  other  dishonoured 
bills  on  which  H.  was  liable  to  the 
plaintiffs,  and  agreed  to  take  from  B. 
renewed  bills  in  lieu  of  them,  and  not 
to  press  any  parties  for  payment  of  tbe 
original  bills  during  the  currency  of 
the  latter;  and  ayerred  that  the  sab- 
stituted  bills  were  accordingly  drawn 
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and  accepted  and  delivered  to  the  plain- 
tiff, without  the  defendant's  knowledge 
or  consent,  and  that  the  plaintiff  gave 
time  thereby  to  the  parlies  in  the 
original  bills.  At  the  trial,  the  agree* 
nient  alleged  in  the  pica  was  proved  in 
substance,  but  it  appeared  that  H.  did 
not  indorse  the  bill  to  W. : — Held, 
that  this  indorsement  was  a  material 
part  of  the  defence,  since,  unless  H. 
was  a  party  liable  on  the  bill,  the  agree- 
ment between  the  plaintiff  and  H.  was 
not  such  a  giving  of  time  as  to  dis- 
charge the  defendant;  and  therefore 
that  the  plea  was  not  proved,  and  the 
plaintiff  was  entitled  to  a  verdict. 

Where  a  bill  is  drawn  payable  to  the 
order  of  the  drawer  at  a  particular 
place,  semblCf  that  a  declaration  against 
the  drawer  or  indorser,  alleging  a  pre- 
sentment generally,  is  sufficient  after 
verdict.     Lyon  v.  HoU,  250 

III.  Notice  of  DisJionour, 

1.  On  an  issue  joined,  in  an  action 
by  indorsee  against  maker  of  a  pro- 
missory note,  on  the  fact  of  present- 
ment, a  promise  made  by  the  defend- 
ant to  pay  the  bill,  after  it  became  due, 
is  prima  facie  evidence  to  prove  the 
issue.     Croxonw.  Worthen,  5 

2.  Assumpsit  on  two  bills  of  ex- 
change by  indorsee  against  his  imme- 
diate indorser,  averring  notice  of  dis- 
honour, to  which  was  added  a  count 
upon  an  account  stated.  The  defend- 
ant, by  his  plea,  traversed  the  notice 
of  dishonour  of  the  bills  as  alleged. 
The  plaintiff,  in  order  to  support  that 
issue,  proved  that  on  the  day  when  the 
first  bill  became  due,  the  defendant 
called  upon  him  and  told  him  that  he 
knew  neither  of  the  bills  would  be 
paid;  that  it  was  no  use  sending  him  a 
twopenny-post  letter  the  next  day  to 
give  him  notice,  as  it  was  not  worth 
the  money;  and  that  he  would  send 
the  plaintiff  money  in  part  payment  of 
the  bills  on  a  future  day : — Held,  that 
this  was  not  evidence  of  notice  of  dis- 

VOL.  V. 


honour,  but  of  a  dispensation  with  it, 
and  that  it  ought  to  have  been  so  al- 
leged in  the  declaration : — HeldftdX&o^ 
that  it  was  not  sufficient  evidence  to 
support  the  count  upon  the  account 
stated.     Burgh  v.  Legge,  418 

IV.  When  avoided  for  Usurg. 

A.  agreed  with  B.  to  lend  him  200^. 
at  the  rate  of  Is.  in  the  pound  per 
month  (()0/.  per  cent,  per  annum),  to 
be  secured  as  follows:  viz.  whenever 
any  portion  of  the  money  should  be 
advanced,  the  borrower  was  to  give  a 
promissory  note,  payable  one  month 
after  date,  to  be  renewed  as  often  as  it 
should  fall  due ;  andi'or  each  renewal. 
Is,  in  the  pound  was  to  be  paid  by 
way  of  discount : — Held,  that  the  pro- 
missory notes  so  given  were  within  the 
protection  of  8  &  4  Will.  4,  c.  98, 8. 7, 
and  7  Will.  4  &  1  Vict.  c.  80.  HoU 
V.  Miers,  168 

BOND. 

See  Misnomer. 

Prikcipal  and  Surety. 
Restraint  of  Trads. 

CANADIAN  PRISONERS. 
See  Habeas  Corpus. 

CHURCH-RATE. 
See  Limitation  of  Action. 

COGNOVIT. 

1.  The  1  &  2  Vict.  c.  110,  s.  9,  re- 
quiring the  presence  of  an  attorney  on 
behalf  of  a  defendant  executing  a  cog- 
novit or  warrant  of  attorney,  docs  not 
apply  where  the  defendant  is  himself 
an  attorney. 

The  provision  in  the  statute  is  for 
the  benefit  of  the  defendant  only ;  and 
therefore  a  third  party,  who  nay  be 
prejudiced  by  a  judgment  against  his 
debtor,  cannot  object  that  no  attorney 
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CONTRACT. 


attested  the  execution  of  the  warrant  of 
attorney  on  which  such  judgment  is 
founded.     Chipp  v.  Harris^  430 

2.  In  order  to  make  a  cognovit  valid, 
its  execution  must  be  attested  by  an  at- 
torney attending  on  behalf  of  the  defen- 
dant, other  than  the  attorney  acting  for 
the  plaintiff.     Mason  y»  Kiddle,    513 

COMPUTATION  OF  DAMAGES. 

See  Assumpsit. 

CONTRACT. 

See  Fraudulent  Contract. 
Sale  of^Goods. 

1.  A.  agreed  to  enter  into  the  ser- 
yica  of  B.,  and  wrote  to  him  a  letter  as 
follows:— "I  hereby  agree  to  enter 
yonr  service  as  weekly  manager,  com- 
mencing next  Monday ;  and  the  amount 
of  payment  I  am  to  receive  I  leave  en- 
tirely to  you."  A.  served  B.  in  that 
capacity  for  six  weeks: — Held,  {Parke, 
B.  dissentiente),  that  the  contract  im- 
plied that  A.  was  to  be  paid  something 
at  all  events  for  the  services  performed ; 
and  diat  the  jury,  in  an  action  on  a 
quantum  meruit,  might  ascertain  what 
B.,  acting  bond  fide,  would  or  ought 
to  have  awarded.      Bryant  v.  Flighty 

114 

2.  Assumpsit  for  the  non-delivery  of 
barley.  It  was  proved  at  the  trial  that 
the  defendants  wrote  to  the  plaintiffs 
offering  them  a  certain  quantity  of 
"  good"  barley,  upon  certain  terms:  to 
which  the  plaintiffs  answered,  after 
quoting  the  defendant's  letter,  as  fol- 
lows :— •"  Of  which  offer  we  accept,  ex- 
pecting you  will  give  us  fine  barley 
and  fM  weight."  The  defendants,  in 
reply,  stated  that  their  letter  contained 
no  such  expression  as  fine  barley,  and 
declined  to  ship  the  same.  Evidence 
was  given  at  the  trial  that  the  terms 
"good"  and  "fine**  were  terms  well 
known  in  the  trade;  and  the  jury  found 
that  there  was  a  distinction  in  the  trade 


between  "good"  and  "fine"  barley: 
— Held,  that  although  it  was  a  ques- 
tion for  the  jury  what  was  the  meaning 
of  those  terms  in  a  mercantile  sense, 
yet  that,  they  having  found  what  that 
meaning  was,  it  was  for  the  Court  to 
determine  the  meaning  of  the  contract; 
and  the  Court  held  that  there  was  not 
a  sufficient  acceptance.  Hutchinson 
V.  Bowker,  535 

3.  The  defendants,  by  their  broker, 
entered  into  a  contract  for  the  sale  to 
the  plaintiffs  "  of  50  tons  of  palm  oil, 
to  arrive  per  the  Mansfield,  &c.  ftc. 
In  case  of  non-arrival,  or  the  vessels 
not  having  so  much  in,  after  delivery  of 
former  contracts,  this  contract  to  be 
void."     At  the  time  this  contract  was 
entered  into,  the  defendants  had  seve- 
ral vessels  on  the  coast  of  Africa  for 
the  purpose  of  obtaining  palm  oil,  and 
amongst  others  the  Mansfield  and  the 
Watt.     After  the  date  of  the  contract, 
the  Mansfield  was  loaded  with  315  tons 
of  palm  oil,  and  sailed  homewards.  On 
her  arrival  at  Cameroons  the  defen- 
dants' agent  ordered  the  captain  of  the 
Mansfield   to   transship  part  of  her 
cargo   to   the  Watt,   which   was  the 
larger  vessel.    This  transshipment  was 
accordingly  made  bona  fide  and  with- 
out fraud,  for  the  purpose  of  enabling 
the  Watt  to  proceed  home  with  a  full 
cargo.     The  Watt  proceeded  on  her 
voyage,  and  arrived  in  Liverpool  on 
the  8th  of  April,  1838,  and  the  Mans- 
field on  the  20th  of  May  following. 
The  Mansfield,  on  her  arrival,  had  on 
board  235  tons  of  palm   oil,  bat  the 
contracts  made  previously  to  the  above 
contract  amounted  to  228  tons,  leaving 
only  7  tons  applicable  to  this  contract, 
which  were  delivered  by  the  defendants 
to  the  plaintiffs : — Held,  in  an  action 
for  the  non-delivery  of  the  oil,  first, 
that  the  arrival  of  the  oil  in  the  Mans- 
field was  a  condition   precedent,  and 
that  the  plaintiffs  were  not  entitled  to 
the  oil  brought  by  the  Watt.     Second* 
ly,  that  the  contract  for  the  50  toni 
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was  entire,  and  that  the  plaintiffs  were 
not  entitled  to  the  7  tons  brought  by 
the  Mansfield  over  what  was  required 
to  satisfy  former  contracts.  Lovatt 
y.  Hamilton,  639 

COPYHOLD. 

1.  Where  large  masses  of  stone  had 
fallen  from  time  to  time,  from  some 
cliffs  above  upon  the  field  of  a  copyhold, 
and  had  become  thereby  partially  im- 
bedded in  the  soil,  there  being  no  evi- 
dence to  shew  when  any  particular  por- 
tion of  them  had  fallen  : — Held,  that 
they  were  the  property  of  the  lord,  and 
that  the  copyholder  could  not  remove 
them  for  his  own  profit*  Dearden  v. 
Evans,  1 1 

2.  A  testator  devised  certain  real 
estates  to  three  trustees,  upon  certain 
trusts,  and  by  his  will  directed,  that  in 
the  event  of  any  of  the  trustees  dying 
or  ceasing  to  act,  others  should  be  ap- 
pointed, so  that  there  might  always  be 
three^  trustees  for  the  purpose  of  car- 
rying the  trusts  of  the  will  into  execu- 
tion ;  and  he  also  directed  a  transfer  of 
the  estates  upon  every  such  new  ap- 
pointment. In  execution  of  the  trust 
contained  in  the  will,  several  copyhold 
estates  were  purchased,  and  the  trus- 
tees admitted,  and  the  estates  were 
transferred  to  new  trustees  from  time 
to  time.  At  length  one  of  the  trustees 
having  died  and  another  declined  to 
act,  the  third  surrendered  the  copy- 
hold estates  to  himself  and  to  two  new 
trustees,  and  the  three  were  duly  ad- 
mitted by  the  lord : — Held,  that  al- 
though one  of  the  surrenderees  was 
also  a  surrenderor,  this  was  an  admit- 
tance of  all  three  to  a  new  estate,  and 
that  the  fine  being  payable  in  respect 
of  the  admission  to  that  new  estate, 
was  correctly  assessed  as  upon  an  ad- 
mission de  novo  of  three  tenants  as 
joint-tenants  of  the  estate. 

The  fine  payable,  according  to  the 
custom  of  the  manori  on  the  admittance 


of  a  single  tenant  in  fee,  was  two  years' 
improved  value,  and  where  several 
persons  had  been  admitted  they  had 
paid  fines  assessed  two  years  for  the 
first  life,  one  half  of  that  for  the  se« 
cond,  and  one  half  of  that  last  sum  for 
the  third: — Held,  that  that  was  the 
proper  mode  of  calculating  the  fine  in 
the  present  case.  Sheppard  v.  Wood- 
ford, 608 

COSTS. 

(1).  Of  Issues. 

In  assumpsit  against  carriers  by  sea, 
the  declaration  charged  that  the  de- 
fendants had  60  negligently  conducted 
themselves  in  and  about  the  stowage 
and  otherwise  taking  care  of  and  car- 
rying the  goods,  which  were  described 
to  be  100  casks  of  tallow,  that  tliey 
were  damaged  and  spoiled.  The  de- 
fendants pleaded  that  they  did  take  due 
care  of  the  goods,  and  did  not  negli- 
gently conduct  themselves  in  and  about 
the  stowage  of  the  goods  or  otherwise ; 
on  which  issue  was  joined.  At  the 
trial,  the  plaintiffs  faUed  to  prove  any 
negligence  in  respect  of  the  stowage  of 
the  tallow,  but  proved  a  damage  to  one 
cask  from  negligence  in  the  loading,  as 
to  which  alone  they  obtained  damages: 
— Held,  that  the  defendants  were  not 
entitled,  under  rule  74  of  H.T.,  2  Will. 
4,  to  a  verdict  or  costs  on  the  above 
issue,  in  respect  of  the  rest  of  the  casks. 
Anderson  v.  Chapman  483 

(2).  Of  Second  Trial  after  abortive 
Reference, 

Where  a  cause  is  referred  by  order 
of  Nisi  Prius,  and  the  award  is  after- 
wards set  aside  on  the  ground  of  the  ar- 
bitrator not  having  adjudicated  on  all 
the  matters  referred,  and  the  cause  is 
tried  again,  the  party  ultimately  suc- 
ceeding is  not  entitled  to  the  costs  of 
the  first  trial.     iVood  v.  Duncan,     87 

(3).  Of  several  Defendants* 

Where  two  defendants  in  trespass 
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appear  by  different  attoriiies,  but  are 
defended  by  one  counsel  only^  and  one 
obtains  a  verdict  and  the  other  is  found 
guilty,  the  former  will  be  entitled  to  a 
moiety  only  of  the  costs  of  the  brief, 
counsers  fees,  &c.  Bartholomew  v. 
Stephens,  386 

(4).   Treble  Costs. 

In  an  action  against  a  Navigation 
Company,  incorporated  by  statute,  the 
declaration  contained  several  counts, 
charging  several  wrongful  acts  of  di- 
version, &c.,  of  the  plaintiff's  water- 
coarse  ;  to  which  the  defendants  plead- 
ed not  guilty,  and  also  several  special 
pleas.  The  defendants  had  a  general 
verdict  on  the  plea  of  not  guilty.  The 
act  of  incorporation  contained  a  clause 
giving  the  Company  treble  costs  on  a 
verdict  for  them  in  an  action  for  any- 
thing done  in  pursuance  of  the  act, 
and  enabling  them  in  such  case  to 
plead  the  general  issue,  and  give  the 
act  and  the  special  matter  in  evidence. 
It  appeared  that  the  acts  complained  of 
in  two  of  the  counts  of  the  declaration, 
were  acts  which  the  Company  were 
prohibited  by  the  statute  from  doing: 
— Heldf  that  the  defendants  were  not 
entitled  to  treble  costs  on  those  counts. 

The  proper  mode  of  taxing  treble 
costs  for  a  defendant,  where  the  plain- 
tiff succeeds  on  some  issues,  is,  first 
to  calculate  the  defendant's  single  costs, 
then  treble  them,  and  then  deduct  the 
plaintiff's  costs  from  the  amount  so 
trebled.  Wilson  v.  River  Dun  Navi- 
gation  Company,  89 

(5).  In  Error, 

The  application  to  review  the  taxa- 
tion of  costs  in  error  from  this  Court, 
mast  be  made  to  the  Court  of  Error. 
This  Court  has  no  jurisdiction  over  the 
taxation. 

A  defendant  in  Error,  on  a  bill  of 
exceptions,  is  entitled  to  double  costs 
for  settling  the  bill  of  exceptions,  such 
costs  being  costs  in  Error,  and  not 
cost^  in  the  Court  below. 


The  lessor  of  the  plaintiff  in  eject- 
ment, if  taken  by  the  defendant  to  a 
Court  of  Error,  is  also  entitled  to  dom* 
hie  costs  of  executing  a  writ  of  inquiry 
under  16  &  17  Car.  2,  c.  8,  s.  4. 
Francis  v.  Doe  d.  Harvey,  272 

(6).   Under  43  Geo.  8,  c.  46. 

In  order  to  entitle  a  defendant  to 
apply  for  costs  under  the  43  Geo.  3, 
c.  6,  8. 3,  he  must  have  been  actually 
arrested  and  held  to  special  bail. 

AVhere  a  sheriff's  officer,  having  a 
warrant  against  the  defendant,  went  to 
his  house  and  informed  him  of  it,  and 
agreed  with  him  that  they  should  meet 
at  a  certain  place  and  time,  and  that 
the  defendant  should  there  give  bail 
to  the  sheriff,  which  was  accordingly 
done : — Held,  that  this  was  not  an  ar- 
rest, so  as  to  satisfy  the  meaning  of 
the  Stat.  43  Geo.  3,  c.  46,  s.  3. 

Where,  in  an  action  for  an  attor- 
ney's bill,  the  defendant  obtained  an 
order  for  referring  it  to  taxation,  "  the 
plaintiff  to  give  the  defendant  credit  for 
all  sums  received  on  his  acconnt,  on 
payment  of  which  costs,  and  of  the 
costs  of  the  action,  all  proceedings  to 
be  stayed:" — Semble,  that  the  award 
of  the  Master  under  this  order  was  not 
a  recovery  of  the  amount  within  the 
meaning  of  the  stat.  43  Geo.  3,  c  46, 
s.  3.     Robinson  v.  Powell,  479 

(7).  When  taxable  on  reduced  Scale. 

1.  Where  a  cause  is  referred  at 
Nisi  Prius,  care  should  be  taken  to 
give  the  arbitrator  the  same  power  of 
certifying  that  it  was  a  fit  cause  to  be 
tried  before  a  Judge,  as  the  Judge  atNbi 
Prius  would  have  had ;  since  otherwise, 
if  he  award  to  the  plaintiff  a  snm  under 
20^.,  the  Master  will  not  be  warranted 
in  taxing  the  costs,  either  as  between 
party  and  party,  or  as  between  attor- 
ney and  client,  except  according  to  the 
reduced  scale  given  in  the  "  Directions 
to  Taxing  Officers,"  H.  T.,  4  Will.  4. 
Warren  v.  Smith,  159 

(2),  Where  the  defendant,  jost  be- 
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fore  the  assizes,  in  order  to  save  the 
expenses  of  the  trial,  agreed  to  with- 
draw his  plea,  and  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment 
for  11/.  12«.,  and  that,  on  payment  of 
that  sum,  with  costs  to  be  taxed,  the 
proceedings  should  be  stayed : — Held^ 
that  the  costs  must  be  taxed  on  the  re- 
duced scale  applicable  to  a  verdict  un- 
der 20/.     Cooke  V.  Hunt,  161 

(8).  Of  Taxation. 
When  an  attorney's  bill  is  reduced 
more  than  a  sixth,  on  a  reference  to  tax- 
ation after  action  brought,  the  attorney 
is  not  compellable  to  pay  the  costs  of 
taxation.     Robinson  v.  Powell,      479 

(9).   Payment  of  under  conditional 

Rule. 
Where  a  rule  was  made  absolute  for 
changing  the  venue  from  Middlesex  to 
the  country,  on  payment  of  the  costs  of 
the  application,  '*  and  of  all  costs  rea- 
sonably and  bona  fide  incurred  and 
rendered  useless  by  the  rule;"  and, 
after  taxation  of  the  costs,  the  defend- 
ant's attornies  gave  notice  to  the 
plaintiff's  attornies  that  they  abandon- 
ed the  rule  : — Held,  {Matde,  B.,  dis- 
sentiente),  that  the  rule  was  conditional 
only,  and  that  the  defendant  was  not 
bound  to  abide  by  it,  although  the 
plaintiff  had,  in  the  meantime,  incur- 
red the  costs  of  his  witnesses,  who 
were  on  their  way  to  town  before  the 
rule  was  made  absolute.  Pugh  v.  Kerr, 

164 

(10).  On  taking  Money  out  of  Court 
after  Refusal  on  Tender. 

Where  a  plaintiff  refuses  to  accept 
a  sum  tendered  at  the  commencement 
of  a  suit,  but  afterwards  takes  the  sum 
out  of  Court  when  paid  in  under  a 
plea,  he  is  prima  facie  liable  to  pay  the 
costs  incurred  from  the  time  the  money 
was  tendered ;  but  this  is  open  to  ex- 
planation :  and  where,  in  an  action  of 
assumpsit  by  landlord  against  tenant  to 
recover  unliquidated  damages  for  the 


non-repair  of  the  premises,  it  was 
shewn  that  at  the  time  the  money  was 
tendered  the  plaintiff  was  not  aware  of 
the  amount  of  damage  sustained,  nor 
was  acquainted  with  it  until  after  plea 
pleaded,  when,  finding  the  difference 
between  the  sum  tendered  and  the 
amount  at  which  the  injury  was  valued 
so  trifling  as  not  to  be  worth  proceed- 
ing for,  he  took  the  money  out  of 
Court,  it  was  held  that  these  circum- 
stances were  sufficient  to  rebut  the  in- 
ference that  the  sum  tendered  was  re- 
fused for  the  purpose  of  making  costs. 
Achroyd  v.  Read,  542 

COURT  OF  REaUESTS. 

Where  a  Court  of  Requests  Act  pro- 
vided, that  if  any  person  should  com- 
mence any  action  in  any  of  the  superior 
Courts,  against  any  person  residing 
within  the  jurisdiction  of  the'  Court  of 
Requests,  for  any  debt  &c.,  which, 
upon  the  trial,  should  be  found  not  to 
amount  to  40«.,  no  judgment  shoM  he 
entered  on  the  verdict,  and  if  it  were 
entered,  should  be  void,  and  the  de- 
fendant should  have  costs  i^—HM,  that 
a  defendant  could  not  take  advantage  of 
the  act  by  suggestion  on  the  roU,  but 
was  bound  to  plead  it  in  bar  of  the  ac- 
tion.    Jachnan  v.  Cother,  147 

CROWN. 
See  Sea  (Encroachmekts  of). 

DEBT. 

(1).  Where  maintainable. 

Debt  lies  on  an  absolute  covenant 
by  A.,  to  pay  on  a  certain  day  a  sum 
certain  due  from  B.  on  mortgage. 
Evans  v.  Jones,  295 

(2).    Where  not  maintainable. 

A  testator  devised  lands  in  fee,  after 
the  determination  of  certam  life  estates, 
to  A.,  B.,  and  C,  as  tenants  in  com- 
mon, subject  to  and  charged  with  the 
payment  of  200/.,  which  he  thereby 
bequeathed  to  and  to  be  equally  divided 


Y12     DISCONTINUANCE. 


EVIDENCE. 


among  the  children  of  his  niece.  A. 
and  B.>  during  the  life  of  one  of  the 
tenants  for  life,  granted  their  reversion 
in  two  undivided  third  parts  of  the 
lands,  to  mortgagees  for  500  years : — 
Held,  that  an  action  of  deht  could  not 
be  maintained  against  the  termors  for 
a  share  of  the  200/.  so  bequeathed. 
BraUhwaite  v.  Skinner,  did 

DEMURRER. 

Time  for  joining  in. 
The  Court  cannot  compel  a  party  to 
join  in  demurrer  before  the  time  al- 
lowed by  R.  G.,  H.  T.,  4  Will.  4,  s.  3, 
although  the  pleading  demurred  to  be 
clearly  frivolous  and  for  delay.  Hall 
V.  Popplewell,  341 

DETAINER. 

See  Insolvent,  2. 
Prisoner. 

DEVISE. 

A  testator  devised  lands  to  his  son 
John  H.  for  life;  and  from  his  de- 
ceasei  to  the  testator's  grandson  John 
H.,  eldest  eon  of  the  said  John  H.,  for 
life ;  and  ob  his  decease,  to  the  first 
son  of  the  body  of  his  said  grandson 
John  H.  in  tail  male,  with  other  re- 
mainders over.  At  the  time  of  making 
the  will,  the  testator*s  son  John  H. 
had  been  twice  married;  by  his  first 
wife  he  had  one  son,  Simon,  by  his 
second  wife  an  eldest  son,  John,  and 
other  younger  children,  sons  and  daugh- 
ters:— Held,  that  evidence  of  the  in- 
structions given  by  the  testator  for  his 
will,  and  of  his  declarations,  was  not 
admissible  to  shew  which  of  these  two 
grandsons  was  intended  by  the  descrip- 
tion in  the  will. 

Quanre,  whether  the  devise  were  not 
void  for  uncertainty.  Hiscocks  v. 
Hiseocks,  363 

DISCONTINUANCE. 

In  case  for  a  malicious  arrest,  the 


declaration  averred  that  the  defendant 
did  not  prosecute  his  suit,  but  volun- 
tarily suffered  the  same  to  be  disconti- 
nued for  want  of  prosecution  thereof, 
and  thereupon  it  was  considered  by  the 
Court,  that  the  defendant  should  take 
nothing  by  his  writ.  The  defendant 
pleaded  not  guilty: — Held,  that  the 
averment  of  the  discontinuance  of  the 
suit  was  a  material  allegation,  which 
the  defendant  should  have  taken  issue 
upon  by  his  plea,  and  that,  not  having 
done  so,  the  discontinuance  was  ad- 
mitted on  the  record. 

The  plea  of  not  guilty,  in  such  a 
case,  merely  puts  in  issue  the  wrong- 
ful act,  viz.  the  malicious  arrest  without 
probable  cause. 

Quaere,  whether  the  averment,  that 
the  plaintiff  suffered  the  suit  to  be  dis- 
continued, is  proved  by  the  production 
of  the  rule  to  discontinue,  and  proof  of 
payment  of  the  costs  thereon,  without 
proof  of  the  judgment  of  •  discontinu- 
ance.    Watkins  v*  Lee^  270 

DISTRESS. 

A  party  making  a  distress  for  two 
causes,  as  to  one  of  which  he  is  justi- 
fied and  entitled  to  notice  of  action,  is 
nevertheless  liable  in  trespass  as  to  the 
other.     Lamont  v.  Southaliy         416 

DISTRINGAS. 

A  distringas  ought  to  accord  witb 
the  writ  of  summons,  although  the  de- 
fendant's name  is  incorrectly  stated  in 
the  latter ;  but  the  variance  is  an  irre- 
gularity only,  and  will  not  render  the 
distringas  a  nullity ;  and  it  is  too  Istc 
to  take  such  an  objection  after  eight 
days  have  elapsed  from  the  return  of 
the  distringas.     Smft  v.  Knight,  618 

EVIDENCE. 
See  Award. 
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FRAUDULENT  CONTRACT.  718 


(1).  In  Mitigation  of  Damages, 

Where  a  defendant  pleads  only  a 
plea  which  admits  the  plaintiff's  right 
to  recover,  evidence  of  facts  which 
would  be  a  bar  to  the  action,  is  not  ad- 
missible in  mitigation  of  damages. 

Thus,  where  to  an  action  for  wrong- 
fully discharging  the  plaintiff  from  the 
defendant's  service,  the  defendant  pleads 
only  payment  of  money  into  court,  he 
cannot  prove,  in  mitigation  of  damages, 
that  he  discharged  the  plaintiff  for  mis- 
conduct.    Sjpech  V.  Phillips^         279 

(2).   Written  Depositions. 

The  rule,  that  a  written  deposition 
taken  before  a  magistrate  under  the 
7  Geo.  4,  c.  64,  s.  3,  is  the  best  evi- 
dence of  the  statement  of  the  witness, 
is  not  confined  to  the  proceeding  in 
which  the  deposition  is  taken,  but  ex- 
tends to  all  proceedings,  civil  as  well 
as  criminal,  in  which  it  is  sought  to 
adduce  the  statement  of  the  witness  in 
evidence.     Leach  v.  Simpson,        309 

(3).   To  explain  Ambiguity  in  WiU. 

A  testator  devised  lands  to  his  son 
John  H.  for  life ;  and  from  his  decease, 
to  the  testator's  grandson  John  H., 
eldest  son  of  the  said  John  H.,  for  life ; 
and  on  his  decease  to  the  first  son  of 
the  body  of  his  said  grandson  John  H. 
in  tail  male,  with  other  remainders 
over.  At  the  time  of  making  the  will, 
the  testator's  son  John  H.  had  been 
twice  married ;  by  his  first  wife  he  had 
one  son,  Simon,  by  his  second  wife,  an 
eldest  son,  John,  and  other  younger 
children,  sons  and  daughters : — Held, 
that  evidence  of  the  instructions  given 
by  the  testator  for  his  will,  and  of  his 
declarations,  was  not  admissible  to 
shew  which  of  these  two  grandsons- was 
intended  by  the  description  in  the  will. 
Hiscocks  V.  Hiscocks,  363 

EVICTION. 

To  an  action  of  assumpsit  for  use 
and  occupation,  the  defendant  pleaded 


that  he  held  the  premises  under  a  de- 
mise from  the  plaintiff  at  a  certain 
rent,  payable  quarterly,  and  that,  be- 
fore the  rent  became  dae,  the  plaintiff 
evicted  him  from  the  possession  of  the 
premises: — Held,  that  the  plea  was 
bad,  as  amounting  to  the  general  issue. 
Prentice  v.  EUiott,  606 

EXECUTION. 

See  Scire  Facias. 
Practice,  VIII. 

FINES. 
iSiee  Copyhold* 

FRAUDS  (STATUTE  OF). 

Sale  of  Interest  in  Land* 

Where  A.,  being  possessed  of  a 
messuage  and  premises  for  the  residue 
of  a  certain  term  of  years,  agreed  with 
B.  to  relinquish  possession  to  him,  and 
to  suffer  him  to  become  tenant  of  the 
premises  for  the  residue  of  the  term, 
in  consideration  of  fi.'s  paying  a  snm 
of  money  towards  completing  certain 
repairs  of  the  premises: — Held,  that 
this  was  an  agreement  relating  to  the 
sale  of  an  interest  in  land,  within  the 
29  Car.  2,  c.  3,  s.  4. 

Held,  also,  that  in  an  action  brought 
by  A.  on  this  contract,  B.  was  entitled 
to  avail  himself,  under  non  asmmpiit^ 
of  the  objection  that  there  was  no  me- 
morandum or  note  in  writing,  &c.,  of 
such  contract.     Buttemere  y.  Hayet, 

456 

FRAUDULENT  CONTRACT. 

How  far  Enforceable* 

A.  engaged  to  convey  away  certain 
rubbish  for  B.  at  a  specified  sum,  un- 
der a  fraudulent  representation  by  B* 
as  to  the  quantity  of  the  rubbish  which 
was  to  be  so  conveyed: — HeU,  that,  in 
an  action  for  the  value  of  the  work 
actually  done,  A.  could  recover  only 
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according  to  the  teims  of  the  ipecial 
ceatract ;  althoDgh,  when  he  discovered 
tfae  frand,  he  might  have  repudiated 
the  coatrsot,  and  sued  B.  for  deceit. 
SeluM/  V.  Fogg,  83 

FREIGHT. 

1.  Goods  were  shipped  at  Bombay 
on  board  a  ship  of  the  plaintiff,  a  ship- 
owner in  Liverpool,  and  by  the  bill  of 
lading  were  to  be  delivered  "  anto  or- 
deri  or  to  Mi  and  their  assigns,  on 
paying  freight  for  the  same."  The 
bill  of  lading  was  indorsed  by  the  ship- 

gT,  attd  forwarded  to  the  defendants, 
ut  India  agents  in  London,  who  in- 
dorsed it  in  blank  to  C.  &  Co.,  their 
factors  in  Liveipool,  On  the  arrival 
of  the  goods  at  Liverpool,  C.  &  Co. 
presented  the  bill  ofkding  to  the  plain- 
tiff', and  received  the  goods:  the  plain- 
tiff debited  0.  &  Co.  with  the  freight. 
C.  &  Co.  became  bankrupt  without 
having  paid  the  freight,  wherenpon  the 
defendants  claimed  from  them  and  took 
possesion  of  the  goods: — Held,  that 
the  defendJmta  were  not  liable  to  the 
plaintiff  for  the  unpaid  freight.  Tobin 
T.  Crawferd,  23S 

2.  The  consignee  of  goods,  where 
there  is  no  bill  of  lading,  is  not  in  ge- 
neral liable  for  the  freight;  but  prior 
dealiogg  with  him,  and  payments  by 
him  of  the  freight  on  former  occasions 
of  the  atme  kind,  are  evidence  to  shew 
that  in  the  particulsr  case  ho  contract- 
ed, on  the  receipt  of  the  goods,  to  pay 
the  freight.     Coleman  v.  Lambert,  502 

GRANT. 
See  Mines. 

GUARANTEE. 
ComideTaiion. 
1.  A  guarantee  was  given  in  the 
following  tenns  ; — "  I  hereby  guaran- 
tee to  yon  the  sum  of  250^.  in  case  Mr. 
F.  should  make  default  in  the  capacity 
of  agent  and  traveller  to  you  -."—Jfeld, 


that  the  consideration  aufficiently  ip- 
peareil  on  the  face  of  the  iastronienL 
Kennaaay  v.  Treleavan,  498 

2.  Assumpsit  on  a  goarantee.  On 
the  27th  of  September,  1830,  the  de- 
fendant bad  entered  into  a  bond  in 
the  penal  sum  of  l,OO0l.  to  one  T. 
U.,  the  condition  of  which  recited 
that  C.  C.  had  entered  into  articles  of 
agreement  with  the  said  T.  U.,  where- 
by the  said  C.  C.  became  tenant  to 
the  said  T.  M.  of  certain  premises 
(describing  them)  on  the  terms  ind 
conditioni  therein  mentioned,  and  tliat 
the  said  C.  C.  had  farther  conlnctetl 
and  agreed  to  take  from  the  said  T. 
M.  all  the  teas  and  cofFeea  that  he 
could  vend  or  sell  by  retail  or  other- 
wise on  the  premises,  and  that  it  wai 
also  agreed  that  the  said  C.  C,  witli 
his  brother  the  defendant,  should  euUr 
into  the  above  bond  for  the  dne  pei- 
formance  of  the  terms  and  conditjons 
relative  to  the  said  premises,  and  for 
the  true  payment  of  any  balance  thit 
ahoald  bo  found  to  be  owing  for  any 
teas  and  coffees  sold  and  delivered  by 
the  said  T.  M.  to  the  said  C.  C,  or  on 
any  other  account  whatsoever.  On  llie 
20th  of  December,  1S33,  the  folloiriog 
letter  was  written  by  the  defendant  in 
London  to  the  plaintiff,  who  had  snc- 
ceeded  T.  M.  in  his  business  in  Liver- 
pool : — "  When  I  had  the  pleasure  of 
seeing  you  in  London,  I  then  told  you 
1  had  not  tiie  least  hesitation  in  becom- 
ing snrety  to  you  in  the  omouot  re- 
quired for  my  brother  Charles;  but  for 
a  protection  both  to  myself  and  him,  I 
thought  it  highly  necessary  I  alioaM 
directly  understand  in  what  state  his 
affurs  were,  in  order  that  he  may  net, 
by  any  inadvertence,  involve  me,  U 
which  I  am  convinced  he  would  grieve 
as  much  as  myself.  I  still  hold  this 
mind,  and  before  1  aign  any  bond  or 
insiruinent  I  must  clearly  see  my  way. 
In  the  meantime,  in  order  to  convince 
you  it  is  furthest  from  ray  thoughts  in 
any  way  to  retard  hia  busioeas  or  proi- 
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pects,  I  will  hold  myself  responsible 
to  yoa  to  the  amount  of  200Z.  in  the 
event  of  his  inability  to  meet  it,  with 
the  full  understanding  that  you  are  to 
consider  this  responsibility  in  the  full 
and  liberal  light  of  the  security  I  be- 
fore entered  into  for  him  with  Mr.  M., 
your  predecessor,  and  that  when  a  full 
statement  of  his  afifairs  is  laid  before 
me,  and  such  proving  satisfactory,  I 
then  enter  into  the  security  you  re- 
quire; that  the  said  sum  of  200/.  be 
void  and  of  no  effect,  and  not  to  be  in 
force  or  added  to  the  aforesaid  securi- 
ty:"— Held,  that  this  letter  did  not 
shew  a  consideration  in  writing  as  re- 
quired by  the  Statute  of  Frauds,  either 
in  express  terms  or  by  necessary  infer- 
ence, and  therefore  that  it  was  void  as 
a  guarantee.    Bentham  v.  Cooper,  621 

HABEAS  CORPUS. 

The  Court  will  not  grant  a  habeas 
corpus  to  bring  up  a  prisoner  for  the 
purpose  of  being  discharged,  on  the 
ground  that  he  is  illegally  in  custo- 
dy, unless  there  be  an  affidavit  from 
himself,  or  it  be  shewn  that  he  is  so 
coerced  as  to  be  unable  to  make  one. 

The  return  to  a  writ  of  habeas  cor- 
pus to  bring  up  a  prisoner  in  the  cus- 
tody of  the  gaoler  of  Liverpool,  for  the 
purpose  of  discharging  him,  stated  that 
the  prisoner  was  indicted  for  high  trea- 
son in  Upper  Canada,  and  before  his 
arraignment  petitioned  the  lieutenant- 
governor,  in  accordance  with  the  Colo- 
nial Act  of  I  Vict.  c.  10,  (which  autho- 
rizes the  pardon  of  persons  indicted  for 
high  treason,  on  condition  of  being 
transported  from  the  province,  &c.), 
confessing  his  guilt,  and  praying  for  a 
pardon  on  such  conditions  as  the  go- 
vernor and  council  should  think  fit; 
that  the  governor  consented  that  mercy 
should  be  extended  to  him,  on  condi- 
tion that  he  should  be  transported  to 
Van  Diemen's  Land  for  life,  to  which 
condition  the  prisoner  assented;  that 


thereupon  the  governor,  by  letters  pa- 
tent, pardoned  the  prisoner  on  the 
above  condition;  that  there  being  no 
means  of  transporting  him  directly 
from  Upper  Canada  to  Van  Diemen's 
Land,  it  became  necessary  to  take  him 
to  Quebec,  in  Lower  Canada,  that  be- 
ing the  most  convenient  place  for  the 
purpose;  whereupon,  and  in  order  to 
carry  the  condition  into  effect,  the  pri- 
soner was  conveyed,  by  warrant  of  tlie 
governor  of  Upper  Canada,  into  Lower 
Canada,  and  then,  by  warrant  of  the 
governor  of  Lower  Canada,  delivered 
into  the  custody  of  the  sheriff  of  Que- 
bec for  safe  keeping  until  he  could  be 
transported ;  that  there  not  being  any 
means  of  conveying  him  directly  from 
Lower  Canada  to  Van  Diemen's  Land, 
it  became  necessary  to  convey  him  to 
England,  to  be  taken  from  thence  to 
Van  Diemen's  Land,  and  thereupon 
he  was  delivered  by  the  sheriff  of  Que- 
bec into  the  custody  of  the  captain  of 
a  vessel,  to  be  conveyed  to  England; 
who,  having  arrived  at  Liverpool  with 
the  prisoner  on  board,  and  there  not 
being  the  means  immediately  ready  for 
conveying  him  thence  to  Van  Diemen's 
Land,  delivered  him  into  the  custody 
of  the  gaoler  of  Liverpool,  to  be  kept 
while  means  were  preparing  to  trans- 
port him  thither. 

The  Court  refused  to  discharge  the 
prisoner ;  on  the  ground  that,  even  if 
the  condition  of  the  pardon  were  not 
lawful,  or  if,  being  lawful,  the  pri- 
soner was  not  an  assenting  party  to  it, 
he  was  still  liable  to  be  tried  for  the 
treason  in  England,  and  therefore  any 
subject  might  detain  him  in  custody 
until  he  was  dealt  with  according  to  law. 
Case  of  the  Canadian  Prisoners,       32 

HUSBAND  AND  WIFE. 

Lands  were  demised  to  A.  and  B. 
his  wife  for  twenty-one  years.  A. 
afterwards  granted  a  lease  of  them  to 
C.  for  nine  years : — Held,  in  an  action 
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brongbt  by  A.  alone,  tot  an  injaiy  to 
his  reversionary  inierest,  that  the  alle- 
gation  that  the  reveisioQ  belonged  to 
hiiD,  WM  well  mppoTtad,  antt  that  the 
wife  need  not  be  jaiued  in  the  action; 
but  that  even  if  she  ought,  the  objection 
akonid  have  been  taken  by  plea  in 
abatement.     WaUis  t.  Harmon,    142 

INFORMATION  IN  REM. 

When  amendable. 
An  information  in  rem  may  be 
amended  by  the  Crown,  after  plea 
pleaded,  by  adding  additional  couots, 
altbongh  a  recognisance  has  been  en- 
tered into  by  the  bail  to  pay  the  coats 
iM«asioned  by  the  claim ;  auch  recog- 
nisance bavingbeen  entered  into  before 
the  information  filed.  The  AUomey- 
Otneral  v.  Smth,  372 

INSOLVENT. 
(I).  Contingent  Debt. 
Where  A,  purchased  of  B.  hia  basi- 
nen  of  an  attorney,  the  purchase- 
money  to  be  paid  by  two  instalments, 
and  the  conveyance  contained  a  proviso 
giving  A.  the  power,  within  a  limited 
time,  either  of  completing  ihe  purchase, 
or  giving  fi.  notice  of  his  abandonment 
of  the  contract,  in  which  case  B.  was 
to  lepay  bQl.  of  the  purchase-money: 
— Held,  that  B.'a  discharge  under  the 
Inaolrent  Debtors'  Act,  before  the  ex- 
piration of  the  time  limited  for  giving 
snch  notice,  was  no  ansn-er  to  au  action 
to  recover  back  the  50/.  after  such 
notice  given ;  for  that  it  was  not  a  con- 
tingency capable  of  valuation  at  the 
lime  of  the  insolvency.  Brown  v. 
Fleetwood,  Id 

(2).  Lodging  Detainer  against. 
By  the  85th  section  of  the  1  &  2 
Vict.  e.  no,  the  case  of  a  remanded 
insolvent  is  taken  eniirejy  out  of  the 
operation  of  the  act,  and  therefore  a 
writ  of  dslainet  may  be  lodged  against 
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him  as  heretofore,  and  no  writ  of  gud- 
mons  need  be  aned  out,  nor  any  appli- 
cation made  to  a  Jadge  under  the  3id 
section.     Tumor  v.  DarntU,  28 

(3).  Voltattary  Aatignment  bg. 
B.,  being  in  insolvent  circ 
and  having  sevc 
house,  to  satisfy  which  all  bis  goods 
must  iiave  been  sold,  at  the  ■a^jeation 
□f  one  of  the  execution  creditors,  as- 
signed to  him  all  hia  effects,  in  Duat 
for  the  general  benefit  of  hia  creditor* 
who  ahonld  come  in  and  aigD  the  deed. 
The  deed  recited  that  B.  "  had  pro- 
posed" to  execute  such  oasignmenl. 
The  assignee  paid  the  sherifT'a  officer 
the  amount  of  the  executious,  and  he 
withdrew  from  posaession.  Several  of 
the  execution  creditors  signed  the  deed. 
Within  three  months  after  the  assign- 
ment, S.  went  to  priaon,  and  subse- 
quently was  discharged  under  the  In- 
solvent Act: — Held,  that  the  assign- 
ment was  not  voluntary,  within  the 
meaning  of  the  7  Geo.  4,  c.  57>  ■•  32. 
Kn^ht  v.  Ferguaion,  989 

(4).  FaliditgofNewSeeuriti/giveHhy. 
Where  an  insolvent  debtor  was  re- 
manded for  six  months  at  the  suit  of 
G.,  and,  during  hia  imprisonment.  A., 
the  attorney  of  G.,  agreed  with  hitn 
that  he  should  be  discharged  ou  giving 
A.  a  bill  of  exchange  for  a  part  of  G.'s 
debt,  and  an  I.  O.  U.  for  A.'s  bill  of 
costs  in  the  action,  which  he  gave,  and 
was  liberated  accordingly: — Held,Otat 
the  insolvent  could  not  be  sued  either 
on  the  bill  of  exchange  or  on  the 
I.  O.  U.     Mhky  V.  KUlick,  509 

INSOLVENT  ACT. 
See  Limitations  (Statute  of). 

INSURANCE. 

1 .  To  a  declaration  on  a  time  policy 

for  six  months,  stating  a  loss  by  perils 

of  the  sea,  the  defendant  pleaded,  that. 
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though  the  vessel  was  lost  by  perils  of 
the  sea,  yet  that  such  loss  was  occa- 
sioned wholly  by  the  wrongful,  negli- 
gent, and  improper  conduct  (the  same 
not  being  barratrous)  of  the  roaster 
and  mariners  of  the  ship,  by  wilfully, 
wrongfully,  negligently,  and  improperly 
(but  not  barratrously)  throwing  over- 
board 80  much  of  the  ballast  that  the 
vessel  became  unseawortby,  and  was 
lost  by  perils  of  the  sea^  which  other- 
wise she  would  have  encountered  and 
overcome.  The  jury  having,  at  the 
trial,  found  a  verdict  for  the  defendant, 
the  underwriter,  on  this  issue : — Held, 
on  a  motion  for  judgment  non  obstante 
veredicto,  that  the  plea  was  bad,  and 
that  the  underwriters  were  liable  for 
the  consequences  of  the  wilful  but  not 
barratrous  act  of  the  master  and  crew, 
in  rendering  the  vessel  unseawortby 
before  the  end  of  the  voyage,  by 
throwing  overboard  a  part  of  the  bal- 
last. Dixon  V.  Sadler,  405 
2.  An  insurance  was  effected  on 
wheat  shipped  in  bulk,  and  valued  at 
1,600^.,  warranted  free  from  average 
except  general,  or  the  ship  were 
stranded.  On  the  voyage,  the  ship 
met  with  tempestuous  weather,  and 
made  considerable  water;  and  in  pump- 
ing it  out,  wheat  to  the  value  of  about 
751.  was  pumped  out  with  the  water 
and  lost: — Held,  that  the  plaintiffs 
could  not  recover  as  for  a  total  loss  of 
the  part  so  lost.  Hills  v.  The  London 
Assurance  Corporation,  509 

INTERPLEADER   ACT. 

Semhle,  that  a  party  is  entitled  to 
the  protection  of  the  Interpleader  Act, 
though  the  adverse  claim  be  of  an 
equitable  as  well  as  a  legal  nature. 
Putney  v.  Tring,  425 

JOINT  STOCK   COMPANY. 

Liability  of  Shareholders, 
I.  A  project  having  been  formed  for 


the  establishment  of  a  Company  for 
the  manufactory  of  sugar  from  beet- 
root, a  prospectus  was  issued,  stating 
the  proposed  capital  to  cousist  of  1 0,000 
shares  of  25/.  each. — ^The  directors 
began  their  works,  and  entered  into 
contracts  respecting  them,  and  mana* 
factured  and  sold  some  sugar;  but 
only  a  small  portion  of  the  proposed 
capital  was  raised,  and  only  1,400  out 
of  the  10,000  shares  were  taken: — 
Held,  that  a  subscriber,  who  had  taken 
shares  and  paid  a  deposit  on  them,  was 
not  liable  upon  such  contracts  of  the 
directors,  without  proof  that  he  knew 
and  assented  to  their  proceeding  on 
the  smaller  capital,  or  expressly  author- 
ized the  making  of  the  contract. 
Pitchford  v.  Davis,  2 

2.  A  local  act,  for  enabling  a  Com- 
pany to  sue  and  be  sued  in  the  name  of 
their  secretary,  contained  a  clause  en- 
acting, that  it  should  not  be  lawful  for 
the  Company  to  increase  their  capital, 
or  extend  their  works,  beyond  the  sum 
of  5,000/.,  otherwise  so  much  of  the 
privileges  given  by  the  act  as  referred 
to  the  power  of  suing  in  the  name  of 
the  secretary,  should  be  void.  By  a 
subsequent  act,  for  enabling  the  Com- 
pany to  raise  a  larger  sum  of  money, 
the  above  clause  was  repealed ;  and  the 
Company  were  empowered  at  a  general 
meeting  to  direct  that  all  their  debts  for 
the  time  being  should  be  apportioned 
among  the  shareholders,  and  paid  by 
them  at  such  time  and  place,  to  such 
persons,  and  in  such  manner,  as  the 
general  meeting  should  order  :  and  tha 
secretary  was  authorized  to  sue  the 
shareholders  for  such  sums,  or  the  part 
thereof  remaining  unpaid : — Held,  that 
an  action  might  be  maintained  by  the 
secretary  against  a  shareholder  for  his 
proportion  of  debts  incurred  by  the 
Company  in  extending  their  works  and 
increasing  their  capital,  before  the 
passing  of  the  latter  act  of  Parliament. 

Held,  also,  that  the  Company  might 
order  payment  of  such  proportionate 
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parts    of   the    debt    by    instalments, 
Lawrence  v.  Wynn,  355 

JOINT  STOCK  BANKS. 

By  6  Geo.  4,  c.  42,  s.  10,  (the  act 
for  the  better  regulation  of  co-partner- 
ship banks  in  Ireland),  it  is  enacted, 
that  all  actions  and  suits,  &c.,  against 
any  person  who  may  be  indebted  to 
any  such  co-partnership,  and  all  pro- 
ceedings at  law  or  in  equity  under  any 
commission  of  bankrupt,  and  all  other 
proceedings  at  law  or  in  equity  to  be 
commenced  or  instituted  for  or  on  be- 
half of  any  such  co-partnership,  against 
any  person  or  persons,  bodies  politic  or 
corporate,  or  others,  whether  members 
of  such  co-partnership  or  otherwise, 
for  recovering  any  debts,  &c.,  due  to 
such  co-partnership,  shall,  from  the 
passing  of  the  act,  be  commenced  or 
instituted  and  prosecuted  in  the  name 
of  any  one  of  the  public  officers,  &c., 
of  the  said  co-partnership  : — Quaere, 
whether  the  act  confers  upon  the  Com- 
pany a  right  to  bring  an  action  in  the 
name  of  its  public  officer  against  one 
of  its  members  for  a  debt  due  to  the 
co-partnership. 

To  an  action  brought  by  the  Agri- 
cultural and  Commercial  Bank  of  Ire- 
land, in  the  name  of  its  public  officer, 
the  defendant  pleaded,  that  the  co- 
partnership consisted  of  more  than  six 
persons,  and  was  established  after  the 
passing  of  the  6  Geo.  4,  and  that  the 
establishments  or  houses  of  business 
of  the  said  co-partnership  had  been 
•*  from  the  time  of  the  formation 
thereof  until  the  commencement  of 
this  suitj  and  then  were,  at  places  in 
Ireland  less  than  fifty  miles  from 
Dublin,  contrary  to  the  provisions  of 
the  statute:" — Heldf  that,  in  order  to 
support  this  plea,  it  was  incumbent  on 
the  defendant  to  shew  that  there  was 
such  a  branch  bank  for  the  whole  time, 
viz.  from  the  time  of  the  original  for- 
mation of  the  Company  down  to  the 
time  of  the  commencement  of  the  suit. 


Semble,  that  the  existence  at  anff 
time  of  such  an  establishment  would 
be  no  defence  to  an  action ;  bat  it  must 
at  least  be  shewn  to  have  existed  either 
at  the  time  the  contract  was  made,  or 
at  the  commencement  of  the  action. 
Hughes  v.  Thorpe^  656 

LANDLORD  AND  TENANT. 

The  defendant  was  the  tenant  from 
year  to  year  of  a  house  and  premises, 
at  a  rent  payable  half-yearly,  on  the 
1st  April  and  1st  October.  The  pre- 
mises being  required  for  the  purposes 
of  a  railway,  the  Railway  Company,  in 
pursuance  of  a  power  given  by  their 
act  of  Parliament,  gave  the  defendant 
six  months*  notice  to  qnit,  which  ex- 
pired in  the  middle  of  a  half-year,  viz. 
on  the  28th  July.  The  defendant 
gave  up  possession  to  the  Compauy 
accordingly  at  the  expiration  of  the 
six  months,  without  obtaining  or  re- 
quiring compensation  for  his  interest 
in  the  premises,  which  he  was  entitled 
to  under  the  act: — Heldf  that  he  was 
liable  for  the  rent  of  the  half-year 
ending  on  the  following  1st  October. 
Wainwright  v.  Ramsden^  602 

LEASE. 

(1).  Whether  Lease  or  Agreement. 

By  an  instrument  dated  December 
13th,  1834,  A.,  in  consideration  of  the 
rents,  covenants,  and  agreements  there- 
inafter mentioned,  agreed  to  grant  a 
lease  to  B.,  his  executors,  &c.,  of  cer- 
tain premises,  to  hold  the  same  for  the 
term  of  two  years  and  three-quarters, 
wanting  seven  days,  from  the  25th  day 
of  December  instant,  yielding  and  pay- 
ing a  certain  rent,  payable  quarterly, 
the  first  payment  to  be  made  on  the 
25th  of  March  then  next;  which  said 
indenture  should  contain  covenants  on 
the  part  of  B.  to  pay  the  rent,  &c., 
and  all  such  other  covenants  as  were 
contained  in  a  lease  therein  referred 
to;   and  B.  agreed  that  he  would,  if 
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and  when  requested  so  to  do  by  A., 
accept  such  lease;  and  that  until  such 
lease  should  have  been  granted  as 
aforesaid,  it  should  be  lawful  for  A,, 
his  executors,  <^c.,  to  distrain  for  all 
or  any  part  of  the  rent  which  might 
become  due  from  /i.,  for  or  in  re^ 
spect  of  the  premises  thereby  agreed 
to  be  demised,  at  any  time  after  the 
execution  of  that  agreement: — Held, 
that  the  instrument  operated  as  an 
agreement  only,  and  not  as  an  actual 
demise;  and,  consequently,  that  an 
agreement  stamp  was  sufficient  for  it. 
Bicknell  v.  Hood^  104 

(2).  Notice  to  Determine. 

A  lease,  dated  October,  1825,  to 
which  the  King  was  a  party,  was 
granted  by  the  Commissioners  of  his 
Majesty's  Woods  and  Forests,  contain- 
ing a  clause,  that  if  the  commissioners 
for  the  time  being  should  at  any  time 
during  the  term  be  minded  or  desirous 
to  determine  the  demise,  and  of  such 
their  mind  and  desire  should  cause 
'*  one  calendar  month's  notice  in  writ- 
ing under  their  hands"  to  be  given  to 
the  lessee,  the  lease  at  the  expiration 
of  such  notice  should  cease,  determine, 
and  be  absolutely  void  : — Held,  that 
the  lease  was  determined  by  a  notice 
signed  by  two  only  out  of  the  three 
commissioners,  by  virtue  of  the  stat. 
1 0  Geo.  4,  c.  60,  s.  92.  Coombes  v. 
Button,  469 

LEGACY  DUTY. 

A  testator,  by  his  will,  after  giving 
certain  legacies,  gave,  devised,  and  be- 
queathed unto  his  executors,  their  heirs, 
executors,  and  administrators^  all  the 
rest  and  residue  of  his  estate,  real  and 
personal,  upon  trust,  at  such  tiroes  as 
they  roight  think  fit,  to  sell,  convey,  or 
otherwise  convert  into  money  the  same, 
or  any  part  thereof ;  and  the  testator 
directed  that  all  the  residue  of  his 
estate  should  be  invested  as  it  should 


be  realized^  and  should  be  divided 
amongst  all  his  children,  in  sucb  shares 
and  proportions  that  his  son  then  born 
should  take  four  shares,  any  other  son 
or  sons  which  he  roight  have  should 
take  three  shares  each,  and  his  daugh- 
ters should  take  two  shares  each;  but 
if  his  son  then  bom  should  die  before 
twenty-one,  and  without  leaving  issue, 
the  testator  directed  that  his  next  son 
should  take  four  shares,  or,  if  he  should 
have  no  other  son,  then  that  his  eldest 
daughter  should  take  three  shares; 
and  he  directed  that  in  the  event  of 
any  of  his  children  dying  nnder  twenty- 
one,  and  without  issue,  his  or  her  le- 
gacy or  share  should  be  considered  as 
having  lapsed;  and  that  in  case  any 
of  his  daughters  should  marry  un- 
der twenty-one,  his  trustees  should 
settle  her  fortune  upon  such  trusts  &c. 
as  were  specified  in  the  will  of  his,  the 
testator*s,  father,  with  respect  to  cer- 
tain bequests  of  personal  property  to 
the  sisters  of  the  said  testator  therein 
contained;  and  the  testator  directed 
that  his  trustees  should  have  full 
power,  in  making  such  sales  as  in  the 
said  will  were  directed,  to  resort  to 
either  public  or  private  sale,  and  to 
buy  in  and  re-sell,  and  to  defer  any 
sale  so  long  as  they  might  think  fit, 
and  of  causing  any  part  or  parts  of 
his  the  said  testator's  real  or  personal 
estate  to  be  valued  instead  of  being 
sold,  and  of  allotting  such  parts  to  any 
or  either  of  his  the  said  testator's 
children  at  the  amount  of  valuation, 
as  a  part  of  his  or  her  proportion  of  bis 
residuary  estate,  but  to  be  considered 
as  personal  estate,  and  subject  to  the 
trusts  in  the  said  will  declared  re- 
specting such  proportion  of  residuary 
estate. 

The  testator,  at  the  time  of  his 
death,  had  one  son  and  four  daughters. 
The  trustees^  after  the  testator's  death, 
sold  a  large  part  of  the  real  and  per- 
sonal estate,  amounting  to  180,000/., 
and  caused  the  remaining  part  of  the 
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residue,  which  consiited  of  real  estate, 
to  be  valued,  and  the  same  was  Talaed 
at  90,000/.,  wliich  was  the  sou's  share 
of  the  residue ;  and  the  sums  of  45,000/. 
each,  amounting  to  180,000/.,  were 
the  shares  of  the  daughters.  The  trus- 
tees allotted  the  estate  which  had  been 
so  valued  at  90,000/.,  to  the  testator's 
soo,  at  the  amount  of  the  valuation,  and 
retained  the  sum  of  180,000/.,  the  pro- 
ceeds of  the  part  which  had  been  sold, 
for  the  benefit  of  the  four  daugh- 
ters:— 

Heldf  that  legacy  duty  was  payable 
upon  the  amount  of  the  part  which  was 
actually  sold,  but  not  upon  the  part 
which  the  trustees  had  allotted  to  the 
testator's  son,  under  the  discretionary 
power  contained  in  the  will,  jittomey- 
General  v.  Mangles,  120 

LEGATEE. 
See  Debt,  2. 

LIEN. 

No  lien  exists  at  common  law  for 
the  agistment  of  milch  cows.  Jackson 
V.  Cummins,  342 

LIMITATION  OF  ACTION. 

Under  the  53  Geo.  3,  c.  127,  s.  12, 
which  requires  that  an  action  for  any- 
thing done  in  pursuance  of  the  act  shall 
be  commenced  within  three  calendar 
months  after  the  fact  commiiled,  an 
action  of  trespass  for  seizing,  taking, 
and  carrying  away,  and  distraining  and 
selling  the  plaintiff's  goods,  under  a 
warrant  of  distress  for  arrears  of  a 
church-rate,  may  be  brought  within 
three  calendar  months  after  the  sale. 

Where  a  demand  for  the  perusal  and 
copy  of  a  magistrate's  warrant,  in  pur- 
suance of  the  24  Geo.  2,  c.  44,  s.  6, 
required  the  perusal  and  copy  to  be 
given  within  three  days  : — Held,  that 
this  was  a  sufficient  demand  to  entitle 
the  party  to  sue,  although  the  statute 
says  that  no  action  shaJl  be  brought 


until  the  pemsal  and  copy  shall  have 
been  refused  for  six  days  after  de- 
mand.   Collins  T.  Rose,  194 

LIMITATIONS  (STATUTE  OF). 

(1).  Operation  of. 

The  Insolvent  Act,  52  Geo.  3,  c. 
165, 8.  54,  by  which  a  right  is  reserved 
to  creditors  to  obtain  payment  out  of  the 
future  effects  of  the  insolvent,  does  not 
prevent  the  operation  of  the  Statute  of 
Limitations.  Brouming  y.  Parish   117 

(2).  Payment  of  Interest  bg  Co-eon* 
tractor. 

Payment  of  interest  by  one  of  the 
makers  of  a  joint  and  several  promis- 
sory note,  though  made  more  than  six 
years  after  it  became  due,  is  sufficient 
to  take  the  case  out  of  the  Statute  of 
Limitations,  as  against  the  other  maker. 
ChanneU  v.  Ditchbum,  494 

MALICIOUS  ARREST. 

See  DlSCONTINUAMCE. 

MARKET. 

By  a  private  act  of  Parliament, 
passed  in  1835,  the  market  of  Daven- 
port, belonging  to  A.,  was  enlarged  mto 
a  market  for  cattle,  sheep,  &c.,  and 
A.  was  empowered  to  let  the  erections, 
buildings,  &c.,  on  the  ground  whereon 
the  market  should  be  held,  and  to  de- 
mand and  take  certain  tolls  of  ami 
from  any  person  or  persons  bringing 
any  goods  or  articles  to  the  market. 
There  was  also  a  clause  providing  that 
if  the  owner  should  demise  or  lease  the 
market,  or  the  site  thereof,  and  all  or 
any  of  the  erections  or  baildin^  there- 
on, the  lessee  should,  subject  to  suck 
exceptions  or  restrictions  aa  might  be 
expressly  contained  in  the  lease,  take 
and  enjoy  the  renta  and  toils,  autho- 
rized to  be  taken  by  the  act,  as  tbt 
owner  would  have  been  entitled  to  do 
if  the  lease  had  not  been  made  :•— 
Held^  that  a  leasee  of  the  marketi  ns* 


MINES. 

der  a  parol  demise,  was  entitled  to  de- 
man  tl  and  receive  the  tolls. 

A  peraon  brought  sheep  to  a  pablic- 
liouse  forty  yards  out  cf  the  liuits  of 
the  market,  left  them  there,  went 
into  the  market  in  search  of  cnslom- 
ers,  whom  he  broDght  back  to  the 
public-bouse,  and  there  sold  the  sheep 
to  them: — Held,  that  this  was  a  fraud 
upon  the  market,  for  which  the  seller 
was  liable  to  an  action  on  the  case  by 
the  lessee  of  the  market.  Bridgiand 
V,  Shafler,  375 
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MINES. 

1.  A.,  being  seised  in  fee  of  certain 
lands,  granted  the  land  to  P.,  his  heirs 
and  assigns,  reserving  to  himself,  his 
heirs  and  assigns,  "aU  and  all  manner 
of  coals,  seams  and  veins  of  coal,  iion 
ore,  and  all  other  mines,  minerals,  and 
metals  which  then  were,  or  at  any  time, 
and  from  time  tu  time  thereafter,  should 
be  discovered  in  or  upon  the  said  pre- 
mises, &c.,  with  free  liberty  of  ingress, 
egress,  and  regress,  to  come  into  and 
upon  the  premises,  to  dig,  delve,  search 
for,  and  get  &c.  the  said  mines  and 
every  part  thereof,  and  to  sell  and  dis- 
pose of,  take  and  convey  away  the 
same,  at  their  free  will  and  pleasure; 
and  also  to  sink  shafts,  &c.,  for  the 
raising  up  works,  carrying  away  and 
disposing  of  the  same  or  any  pan 
thereof,  making  a  fair  compensation  to 
P.  for  the  damage  to  he  done  to  the 
surface  of  the  premises,  and  the  pas- 
ture and  crops  growing  thereon:" — 
Held,  that,  under  this  reservation,  A. 
was  not  entitled  to  take  all  the  mines,  but 
only  so  much  as  he  could  get,  leaving 
a  reiuonable  support  to  the  surface. 
Harris  v.  liiding,  60 

2.  Where  the  defendant,  in  working 
hia  coal  mine,  broke  through  the  bar- 
rier, and  worked  the  coal  tinder  the 
land  adjoining,  belonging  to  the  plain- 
tiff, and  raised  it  for  porposes  of  lale ; 


— Held,  in  trespass  for  such  working, 
that  the  proper  estimate  of  damagc-s 
was  the  value  of  coal  so  raised,  with- 
out deducting  the  expense  of  getting 
it.     Martin  v.  Porter,  3S2 

MISNOMER. 
See  Practice,  IV. 
In  debt  on  bond,  the  plaintilT,  by 
his  declaration,  complained  against  W. 
F.  B.,  sued  by  the  name  of  W.  B. 
The  defendant  pleaded  non  est  factam. 
At  the  trial,  it  appeared  that  the  de- 
fendant did,  in  fact,  execute  a  bond 
agreeing  with  that  described  in  the  de- 
claration,  by  the  name  of  W.  B,,  and 
that,  at  the  time  of  the  exeeotion,  be 
was  known  by  that  name: — Held,  1st, 
that  the  proof  was  sutBcient  to  sustain 
the  issue,  and  that  it  was  no  variance; 
2ndly,  that  even  if  the  objection  were 
valid,  it  was  not  one  of  which  the  de- 
fendant could  avail  himself  ander  the 
plea  of  non  est  factum.  IVillkiitu  v. 
Bryant,  447 

NEW  TRIAL. 
See  Ah  El 


Wa 
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OUSTER. 
tVliat  amomita  to. 
Where  houses  had  been  palled  down 
by  a  Railway  Company,  and  a  railway 
constructed  on  the  site  of  thero ; — 
Held,  that  this  was  such  an  occupation 
as  amounted  to  an  actual  onster  of  a 
tenant  in  common  of  the  premises. 
Doe  d.  ffawn  v.  Horn,  564 

OUTLAWRY. 
A  party  who  seeks  to  traverse  an 
inquisiiiun  in  outlawry,  which  baa  beeu 
returned  into  the  office  at  the  Queen's 
Remembrancer,  must  be  instructed  by 
one  of  the  sworn  clerks,  and  not  by  on 
attorney  of  this  Court,  In  the  matUr 
of  Otho  Manntri,  278 
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PARTNER. 
(1).   What  constitutes  a  Partnership. 

By  an  agreement  in  writing,  W. 
agreed  with  £.  to  advance  him  a  sum 
of  money  for  the  purpose  of  manufac- 
turing and  perfecting  certain  inven- 
tions; and  it  was  agreed  that  if  the 
inventions  should  become  of  public  or 
private  use,  W.  should  be  entitled  to 
one-third  of  the  profits  of  the  inven- 
tions. The  agreement  contained  an 
express  promise  on  the  part  of  E.  to 
repay  the  sum  of  money  advanced  by 
W. : — Held,  in  an  action  brought  by 
W.  to  recover  the  money  thus  ad- 
vanced, that  this  agreement  did  not 
constitute  a  partnership  between  the 
parties  with  respect  to  that  sum.  El- 
gie  V.  Webster,  518 

(2).  Actions  between  Partners, 

Where  A.  &  B.  had  been  partners 
in  certain  transactions  for  the  purchase 
and  sale  of  wool,  having  also  had  other 
dealings  together;  and  they  settled  a 
general  account,  in  which  was  an  item 
to  B.'s  debit  *'  to  loss  on  wool,"  and 
which  shewed  a  balance  of  152.  against 
him :  and  B.  signed  the  account,  and 
admitted  the  balance  due : — Held,  that 
A.  might  afterwards  maintain  an  action 
to  recover  the  amount  of  the  item  for 
the  loss  on  the  wool.  Held,  also,  that 
it  was  no  answer  to  such  action,  that, 
after  the  account  was  settled,  the 
plaintiff  had  assented  to  a  proposal  of 
the  defendant,  that  he  should  take  out 
the  balance  in  butcher's  meat.  Wray 
V.  Milestone,  21 

PATENT. 

1.  The  certificate  given  by  a  Judge 
under  the  Patents  Act,  5  &  6  Will. 
4,  c.  83,  s.  5,  should  be  as  to  the  de- 
termination of  each  objection  of  which 
notice  has  been  given,  and  not  as  to 
the  issues. 

Where  a  defendant,  in  an  action  for 


the  infringement  of  a  patent,  succeeds 
on  a  plea  which  goes  to  the  whole 
action,  he  will  be  entitled  to  the 
general  costs  of  the  cause,  deducting 
the  costs  of  the  objections  on  which 
the  plaintiff  has  succeeded,  and  of  the 
issues  found  for  him.    Losh  v.  Hagite, 

387 

2.  The  grant  of  an  exclusive  li- 
cense to  use  a  patent  does  not  invali- 
date the  patent  itself,  although  the 
patent  may  be  vested  in  twelve  per- 
sons; and  it  is  wholly  immaterial  to 
its  validity,  in  what  number  of  persons 
such  a  license  is  vested,  whether  ex- 
clusive or  not. 

Such  a  license  would  not  be  invalid, 
if  the  districts  or  district  covered  by 
the  license  included  the  extent  of  the 
patent.     Protheroe  v.  May,  675 

3.  By  agreement,  not  under  seal, 
between  the  plaintiff  and  A.,  B.,  and 
C,  of  the  one  part,  and  the  defendants 
of  the  other  part,  reciting  that  the 
plaintiff  had  obtained  a  patent  for  an 
improvement  in  furnaces,  and  was 
solely  interested  in  another  patent  in- 
vention :  that  the  plaintiff  and  A.  had 
obtained  a  patent  for  another  invention, 
the  plaintiff  and  B.  for  another,  and 
the  plaintiff  and  C.  for  another;  it  was 
agreed  between  the  said  parties,  that, 
for  the  considerations  therein  men- 
tioned, it  should  be  lawful  for  the  de- 
fendants exclusively  to  use,  manufac- 
ture, and  sell  any  or  all  of  the  said 
patent  inventions,  within  certain  limits, 
during  the  continuance  of  the  several 
patents,  on  certain  terms  :  viz.  that  an 
office  and  warehouse  should  be  pre- 
pared for  the  sale  of  articles  con- 
nected with  the  inventions,  and  that 
books  of  account  of  the  sale  of  each  of 
the  inventions  should  be  kept  there  by 
the  defendants,  and  be  open  at  all  times 
to  the  inspection  of  the  parties  thereto, 
of  the  first  part;  and  the  defendants 
sliould  pay  to  the  plaintiff  400/.  a  year, 
as  a  consideration  for  the  license  for 
the  sale,  &c.,  of  all  the  aforesaid  pa* 
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tents,  and  that  such  sum  should  be 
charged  as  a  payment  by  the  defend- 
ants in  their  books  of  account;  that 
they  should  pay  A.,  a  certain  rateable 
sum  on  all  machines  used,  &c.,  on  his 
patent  principle ;  that  they  should  also 
pay  the  plaintiff  a  moiety  of  the  net 
profit  to  arise  from  all  the  said  inven- 
tions, (except  those  in  which  B.  and 
C.  were  interested);  to  the  plaintiff 
and  B.  two-thirds  of  the  net  profits  to 
arise  from  theirs;  and  it  was  agreed 
that  either  of  the  parties  might  deter- 
mine the  agreement  at  the  end  of  five, 
seven,  or  ten  years.  In  an  action  on 
this  agreement,  by  the  plaintiff  alone, 
to  recover  a  half-yearly  payment  of  the 
400^.,  the  defendants  set  out  the  plain- 
tiff's patent  for  the  improvement  in 
furnaces,  and  pleaded  that  it  was  not 
at  the  time  of  the  grant  a  new  inven- 
tion as  to  the  public  use  thereof  in 
England,  whereby  the  grant  was  void, 
which  the  plaintiff  at  the  time  of  the 
making  the  agreement  well  knew : — 
Heldy  on  error,  that  the  declaration  was 
bad  on  the  ground  of  variance,  inasmuch 
as  it  stated  the  agreement  to  be  made 
between  the  plaintiff  and  the  defend- 
ants, whereas  there  were  other  parties 
to  it  of  the  first  part  besides  the  plain- 
tiff, from  whom  the  consideration  for 
the  defendant's  promise  moved  as  well 
as  from  the  plaintiff. 

Held^  also,  that  the  plea  was  a  bar 
to  the  action. 

Semble^  that  the  action  ought  to 
have  been  jointly  brought  by  all  the 
parties  to  the  agreement  of  the  first 
parr.     Chanter  v.  Leese^  698 

PAUPER. 

An  order  for  the  admission  of  a 
plaintiff  to  sue  in  formic  pauperis,  made 
after  the  commencement  of  the  suit,  is 
irregular,  and  the  plaintiff  will,  in  such 
case,  be  dispaupered,  or  compelled  to 
find  security  for  costs.  Lavefvell  t. 
Curtis,  158 

VOL,  v. 


PAYMENT  INTO  COURT. 

See  Costs,  (10). 

To  counts  in  indebitatus  assumpsit, 
for  rent  and  for  fixtures,  &c.,  the  de- 
fendant pleaded,  as  to  all  except  12/., 
non  assumpsit;  and  as  to  that  sum, 
payment  into  court  of  that  amount  :«- 
Heldf  that  the  plea  of  payment  into 
court  only  admitted  that  something  was 
due  on  a  contract  for  fixtures;  and  the 
plaintiff  having  proved  merely  that  the 
value  of  the  fixtures  exceeded  12/., 
without  proving  any  contract  entered 
into  by  the  defendant  to  take  those 
fixtures,  that  he  was  not  entitled  to  re- 
cover. 

A  plea  of  payment  of  money  into 
court  under  the  general  indebitatus 
counts,  only  admits  a  liability  upon 
some  one  or  more  contracts  to  the  ex- 
tent of  the  sum  paid  in.  Kingham  v. 
RobinSf  94 

PAYMENT. 

(1).  Appropriation  of. 

Where,  in  an  action  for  the  balance 
of  a  banking  account,  the  question  be- 
tween the  parties  was  whether  a  dis- 
puted item,  above  six  years  old,  had 
been  paid  by  the  plaintiffs  with  the 
defendant's  authority  or  not: — Htldt 
that,  the  jury  having  found  that  the 
payment  voas  authorized  by  the  defend- 
ant, the  plaintiffs  were  entitled  to  ap- 
ply subsequent  unappropriated  pay- 
ments of  the  defendant  in  discharge  of 
the  sum  in  question,  so  as  to  prevent 
the  operation  of  the  Statute  of  Limit- 
ations.    Williams  v.  Griffiths,       300 

(2).  Under  Mistake  of  Fact. 

C,  a  trader,  on  the  5th  of  June, 
1838,  asigned  his  effects  in  trust  for 
the  benefit  of  creditors.  On  the  same 
day  (but  before  the  execution  of  tk4 
assignment)  a  ^.  fa.  against  C.  was  de- 
livered to  the  sherifi^s  agent  in  London, 
under  which  a  sheriff's  of9cer  levied 
upon  his  goods  on  the  6th.     The  trus- 
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tees  UDder  the  attignment  paid  him  the 
•monnt  of  the  levy  under  protest,  and 
lie  withdrew  from  possession.  It  af- 
terwards appeared  that  C.  had  commit- 
ted an  act  of  bankraptcy  on  the  2nd  of 
Jfime,  upon  which  a  fiat  issued  on  the 
18lh: — Heldf  that  the  trustees  could 
not  recover  hack  from  the  sheriff  the 
money  so  paid  by  them  to  the  officer, 
as  haTinff  been  paid  nnder  a  mistake  of 
fiicl.    Hams  v.  Lloyd,  432 

PLEADING. 
See  ATTonwET,  S. 

DlSCOlTTINI?  AKCE  • 

Eviction. 

Feauds  (Statute  of). 
Husband  and  Wife. 
Insurance,  1. 
Misnomer. 
Patent,  2. 

Payment  into  Court. 
Prescription  Act. 
Trover. 

I.  Declaration, 

1.  Where  a  bill  is  drawn  payable  to 
ihe  order  of  the  drawer  at  a  particular 
place,  sembUt  that  a  declaration  against 
the  drawer  or  indorser,  alleging  a  pre- 
sentment ffcneraily,  is  sufficient  afler 
verdict.     I^on  v.  iJoUf  250 

2.  In  trover  agunst  four  defendants 
by  the  aasignces  of  an  insolvent,  the  first 
count  alleged  that  the  insolvent,  be- 
fore hb  insolvency,  was  possessed  of 
certain  goods,  &c. ;  that  the  same  after- 
wards, and  before  the  insolvency,  came 
to  the  possession  of  tioo  of  the  defend- 
ants by  finding;  that  these  two  de- 
fendants would  not  deliver  them ;  and 
that  ihe  iuid  defindanta,  after  the 
insolvency,  converted  them.  The  se- 
cond count  was  on  the  possession  of 
the  assignees,  and  alleged  a  conversion 
by  the  aaid  defendants : — Held^  after 
verdict,  that  the  declaration  alleged  in 
each  count  a  sufficient  breach  as  against 
the  four  defendants. 

On  a  declaration  in  trover  for  goods, 
chattelsi   and  fixtures  (enumerating, 


among  other  merely  moveable 
stoves,  shelves,  closets,  cupboarda« 
&c.): — Heldt  after  verdict,  (general 
damages  having  been  assessed  on  the 
whole  declaration),  that  the  word  "  fix- 
tures'* must  not  necessarily  be  taken 
to  mean  things  affixed  to  the  freehold, 
and  therefore  the  judgment  ought  not 
to  be  arrested.    Sheen  v.  RieJaet  175 

3.  A  declaration  in  case  stated,  that 
J.  Y.  delivered  to  the  defendant,  a 
livery  stable  keeper,  a  horse  of  the 
plaintiff  to  be  kept  by  him  for  J.  T., 
and  to  be  delivered  upon  the  request  of 
J.  Y.  on  satisfaction  of  the  defendant*8 
demands;  and  it  thereupon  became  and 
was  the  duty  of  the  defendant,  on  be- 
ing paid  his  demand  in  respect  of  the 
horse,  to  re-deliver  it  on  the  request 
of  J.  Y.:  Averment,  that  J.  Y.  re- 
quested the  defendant  to  deliver  the 
horse  to  the  plaintiff^  and  the  plaintiff 
then  paid  the  defendant  all  his  demands 
in  respect  of  the  horse:  yet  the  de- 
fendant did  not,  when  so  requested,  de- 
liver the  horse  to  the  plaintiff,  but 
wrongfully  kept  and  detained  him, 
whereby  the  plaintiff  lost  the  profit 
arising  from  the  possession  and  em- 
ployment of  the  horse : — Held,  on  mo- 
tion in  arrest  of  judgment,  that  the 
count  was  bad,  as  not  shewing  any 
duty  in  the  defendant  to  re-deliver  the 
horse  to  the  plaintiff;  and  that  it  could 
not  be  supported  as  an  informal  count 
in  trover,  the  detention  under  such  cir- 
cumstances not  amounting  to  a  conver- 
sion.    ToUU  v.  Sherstone,  283 

4.  A  declaration  on  a  judgment  in  a 
county  court,  stating  the  court  to  have 
been  held  before  the  sheriff  and  suitors, 
is  bad  on  special  demurrer. 

Semblc,  that  the  declaration  ought 
to  set  out  the  names  of  the  suitors. 
Jones  V.  Jones,  523 

5.  In  a  count  on  a  guarantee  for  the 
repayment  of  bills,  &c.,  drawn  and 
stAscribed  by  M.  &  £.,  it  was  allied 
that  they  accepted  a  bUl,  and  by  a  me* 
morandum  added  to  such  acceptance, 
expressed  the  same  to  be  payable  at  a 
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particular  place  i^Semble^  that  the 
count  was  bad  on  special  demurrer,  for 
want  of  an  averment  that  the  bills  were 
subscribed  by  M.  &  £•  Corlett  v. 
Conway f  653 

II.  Pleas  in  Bar. 

1.  To  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange, 
the  defendant  pleaded  that  the  bill  was 
given  in  payment  of  the  price  of  17 
pockets  of  hops  sold  by  the  plaintiif  to 
the  defendant,  as  hops  of  a  certain 
grower,  and  answering  certain  samples, 
to  be  delivered  by  the  plaintiff  to  the 
defendant  within  a  reasonable  time : 
that,  although  a  reasonable  time  had 
elapsed,  the  plaintiff  had  not  delivered 
to  the  defendant  any  hops  answering 
the  samples,  or  any  hops  whatsoever ; 
and  that  there  was  no  consideration  for 
the  bill  except  as  aforesaid.  Replica- 
tion, de  injuria.  It  appeared  that  the 
plaintiff  had  delivered  to  the  defendant 
17  pockets  of  liops,  but  inferior  to  the 
samples : — Held^  that  the  general  alle- 
gation in  the  plea,  that  the  plaintiff  had 
not  delivered  any  hops  whatever^  was 
immaterial,  and  might  be  rejected :  and 
that,  without  it,  the  plea  shewed  a 
total  failure  of  consideration,  and  was 
an  answer  to  the  action. 

Held^  also,  that  if  the  plaintiff  relied 
on  the  defendant's  acceptance  of  the 
inferior  hops,  he  ought  to  have  replied 
it.     WeUs  v.  Hopkins^  7 

2.  Where  a  defendant,  under  a  plea 
of  set-off  to  the  whole  declaration, 
proves  a  sum  of  money  owing  to  him 
from  the  plaintiff,  less  than  the  amount 
of  the  claim  which  the  plaintiff  has 
established,  the  defendant  is  not  enti- 
tled to  have  a  verdict  entered  for  him 
on  that  issue  for  the  amount  which  he 
has  so  proved,  but  the  issue  must  be 
found  for  the  plaintiff:  unless  where 
the  defendant,  by  all  his  pleas  taken 
together,  covers  the  whole  cause  of  ac- 
tion.    Tuck  V.  Tuck,  109 

3.  Where  the  plaintiff  in  an  action 


of  assumpsit  claimed  by  his  bill  of  par- 
ticulars the  sum  of  36^.  2^.  4(2.,  being 
the  balance  of  a  certain  account,  to 
which  the  defendant  pleaded  the  gene- 
ral issue,  payment,  and  a  set-off,  except 
as  to  the  sum  of  bs.  (which  was  paid 
into  Court) ;  and  at  the  trial  proved  pay- 
ment to  the  amount  of  29/.  17*.  Zd.f  and 
a  set-off  to  the  amount  of  16/.  10«.  Id.'. 
— Held,  that  the  defendant  was  not 
entitled  to  have  a  verdict  entered  for 
him  on  those  pleas,  for  the  amount 
proved  under  them.  Kilner  v.  BaiUy, 

382 

4.  To  an  action  of  debt  for  work  and 
labour  and  materials,  the  defendant 
pleaded  that  he  was  indebted  to  the 
plaintiff  in  11/.  6«.  for  work  and  labour 
and  materials;  and  it  was  thereupon 
agreed  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff  should  lay  a 
malt-house  floor  for  the  defendant  at  a 
certain  price,  and  that  the  plaintiff 
should  take  for  the  work  that  had  been 
done  by  the  plaintiff  for  the  defendant, 
and  also  for  the  laying  of  the  floor,  in 
malt  and  beer;  and  the  defendant  aver- 
red, that  the  plaintiff  did  lay  the  floor 
in  pursuance  of  the  agreement,  and 
that  he,  the  defendant,  had  always 
been  ready  and  willing  to  perform  his 
part  of  the  agreement;  and  alleged  the 
identity  of  the  work  to  which  the  agree- 
ment applied, with  that  for  which  the  ac- 
tion was  brought : — Held,  that  the  plea 
was  bad;  for  that,  as  to  the  work  pre- 
viously done,  it  was  a  plea  of  accord 
without  satisfaction;  and  as  to  the 
other,  it  amounted  to  the  general  issue. 
CoUinghoume  v.  Maniell,  289 

5.  Where,  to  a  transitory  trespass, 
the  defendant  pleads  a  locid  justifica- 
tion, the  allegation  of  "  quae  est  ea- 
dem"  is  a  sufficient  traverse,  without 
the  addition  of  a  special  traverse  abs- 
que hoc  that  he  was  guilty  elsewhere 
Uian  in  the  place  mentioned  in  the 
plea:  and  if  the  plea  contain  both,  it  is 
bad  on  special  demurrer,  as  containing 
two  traverses  of  the  same  matter. 
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-  And  semble,  where  the  place  men- 
tioned in  the  plea  does  not  vary  from 
that  stated  in  the  declaration,  tiie  quae 
est  eadem  is  also  unnecessary.  Car^ 
wardine  v.  Watkins,  333 

6.  To  an  action  of  deht  for  work  and 
labour  as  an  attorney »  and  upon  an  ac- 
count stated,  the  defendant  pleaded, 
except  as  to  41. 125.  Sd*,  parcel  &c., 
nunqnam  indebitatus;  **  and  as  to  the 
said  sum  of  4/.  12^.  Sef.,  parcel  &c.,  at 
aforesaid,  the  defendant  says,  that  the 
sum  of  4/.  125.  Sd,  parcel  of  the  sum 
in  the  first  count  mentioned,  and  the 
ram  of  41. 12«.  Sd.,  parcel  of  the  sum 
in  the  last  count  mentioned,  are  one 
and  the  same  debt  of  4/.  125.  Sd.,  and 
not  other  or  different  debts,  and  the 
same  as  the  said  sum  of  4/.  125.  Sd,  in 
the  first  plea  mentioned;"  and  the  plea 
then  proceeded  to  answer  so  much : — 
Heldf  on  demurrer,  that  the  plea  was 
bad  for  duplicity.  Rawlinson  v.  Shand, 

468 

7*  To  a  declaration  for  goods  sold 
and  delivered,  the  defendant  pleaded 
'*  that  the  goods  were  sold  by  the 
plaintiff  as  agent  for  one  W.,  and  that 
at  the  time  of  the  sale  the  plaintiff  and 
the  defendant  were  in  partnership  to- 
gether, and  that  the  goods  were  pur- 
chased by  the  defendant  of  the  plaintiff 
as  such  agent  for  and  on  account  and 
for  the  benefit  of  the  said  partnership, 
and  as  part  of  the  partnership  stock : 
— Held  bad,  as  amounting  to  the  gene- 
ral issue.     Payne  v.  Hales^  598 

III.  Replication. 

Declaration  incase  against  the  Grand 
Junction  Railway  Company,  for  the 
loss  of  goods  delivered  to  them  as  com- 
mon carriers,  to  be  safely  and  securely 
carried  and  conveyed.  Plea,  that  the 
delivery  and  receipt  of  the  goods  were 
and  happened  after  the  passing  of  the 
4  Will.  4,  c.  Iv,  and  that  at  the  time 
of  such  delivery  the  plaintiff  became 
and  was  a  passenger  by  the  railway, 
and  that  the  goods  were  delivered  to 


be  conveyed  with  him  as  such  passen- 
ger, and  that  no  part  thereof  were  ar- 
ticles of  clothing  of  the  plaintiff.  To 
this  plea  there  was  the  general  repli- 
cation de  injuria: — Held^  on  special 
demurrer,  that  the  replication  was  ill, 
inasmuch  as  the  plea  did  not  consist  of 
matter  of  excuse,  but  amoanted  to  the 
general  issue.  ElweU  v.  The  Grand 
Junction  Railway  Company,  669 

IV.   Trespass  or  Case, 

1.  When  the  declaration  states  a 
wrong  which  is  the  subject  of  an  ac- 
tion of  trespass,  it  is  a  good  count 
in  trespass  after  verdict,  although  it 
contains  no  allegation  of  vi  et  armis, 
and  is,  in  point  of  form,  framed  in 
case  for  the  consequential  injury*  Hud* 
son  V.  Nicholson,  437 

2.  An  action  for  seducing  the 
daughter  and  servant  of  the  plaintiff 
may  be  brought  either  in  trespass  for 
the  direct  injury,  per  quod  servitium 
amisit,  or  in  case  for  the  consequential 
damage.     Chamberlain  v.  Hazletoood, 

515 

3.  The  first  count  of  the  declaration 
alleged,  that  the  plaintiffs  had  demised 
to  T.  a  factory,  and  the  warehouse, 
engine,  and  engine-house,  &c.,  thereto 
belonging;  it  then  set  out  a  covenant 
by  T.  to  keep  up  a  good  steam-engine 
boiler,  and  to  deliver  up  the  premises 
in  good  order,  with  every  thing  upon 
them,  at  the  end  of  the  term.  There 
was  a  proviso  for  re-entry  in  case  T. 
should  become  bankrupt.  The  de- 
claration then  alleged  the  entry  of  T., 
and  that  he  continued  in  possession 
until  the  term  was  determined  by  the 
plaintiffs  in  consequence  of  T.*s  bank- 
ruptcy; and  averred  that  a  certain 
steam-boiler  theretofore  annexed  and 
set  up  on  the  demised  premises  by  T., 
remained  and  continued  so  annexed 
during  the  term  and  at  the  time  of  its 
determination,  by  reason  whereof  the 
plaintiffs  had  become  entitled  to  it, 
and  the  same  ought  to  have  lemauied 
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and  been  left  on  the  demised  premises, 
and  not  to  have  been  disannexed  there- 
from. Breach,  that  the  defendants, 
intending,  &c.,  wrongfully  and  without 
the  plaintiffs*  consent  disannexed  and 
removed  the  said  steam-engine  boiler 
from  the  demised  premises,  whereby 
the  estate  and  interest  of  the  plaintiffs 
in  the  factory,  &c.,  was  greatly  injured 
and  deteriorated : — Held,  that  this  was 
substantially  a  count  in  trespass,  and 
could  not  be  joined  with  a  count  in 
trover.     Weeton  v.  Woodcock,       687 

V.  Several  Counts. 

1.  The  first  count  of  a  declaration 
in  case  set  forth  certain  deeds  whereby 
the  plaintiffs  were  entitled  to  a  factory, 
with  the  steam-engine  and  boiler,  and 
complained  that  the  defendants  had 
disannexed  and  removed  the  boiler 
from  the  premises,  and  converted  and 
disposed  of  it  to  their  own  use,  to  the 
injury  of  the  plaintiffs'  reversion.  The 
second  count  was  in  trover  for  the 
same  boiler.  Quare,  whether  the  al- 
lowance of  these  two  counts  was  in 
violation  of  the  rule  of  H.  T.,  4  Will.  4  ? 
Weeton  v.  Woodcock,  143 

2.  The  plaintiff  declared,  in  the  first 
count,  on  a  charter-party,  whereby 
the  defendant  agreed  to  sail  to  Hon- 
durasy  and  there  take  on  board  a  full 
cargo  of  mahogany,  &c.,  and  therewith 
proceed  to  London  or  Liverpool^  and 
deliver  the  same  on  being  paid  freight, 
&c. ;  and  alleged  as  a  breach  that  part 
of  the  cargo  delivered  by  the  plaintiff 
at  Honduras,  and  received  by  the  mas- 
ter and  crew,  was  not  carried  or  de- 
livered according  to  the  agreement. 
The  second  count  stated,  that,  in  con- 
sideration that  the  plaintiff  had  caused 
certain  goods,  to  wit,  &c.,  to  be  taken 
to  and  loaded  on  board  of  the  defend- 
ants' vessel,  in  the  Bay  of  Honduras, 
to  be  conveyed  to  England,  for  reason- 
able freight,  &c.,  the  defendants  pro- 
mised the  plaintiff  that  due  and  proper 
care  should  be  taken  of  the  goods  un- 


til they  were  loaded,  &c.;  and  assigned 
as  a  breach,  that  due  and  proper  care 
was  not  taken  of  the  goods  until  they 
were  loaded;  but  on  the  contrary,  by 
the  negligence  of  the  defendants^  the 
goods,  after  they  were  delivered  to  the 
defendants,  and  whilst  in  their  custody 
to  be  loaded,  were  wholly  lost: — Held, 
that  these  counts  disclosed  distinct  sub- 
ject-matters of  complaint,  and  that  the 
plaintiff  was  entitled  to  retain  them 
both.     Vaughan  v.  Glenn,  577 

POWER  (OF  LEASING). 

Execution  of. 

A  testator  by  his  will  empowered 
his  devisee  for  life,  of  real  estate,  to 
demise  and  lease  for  21  years,  "  so  as 
upon  such  lease  there  were  reserved 
and  made  payable,  during  the  conti- 
nuance thereof,  the  best  improved 
yearly  rent  that  could  be  had  reason- 
ably for  the  same,  without  taking  any 
sum  or  sums  of  money  by  way  of  fine 
or  income  for  or  in  respect  of  such 
lease  or  leases,  and  that  in  every  such 
lease  there  should  be  contained  a  clause 
of  re-entry  for  non-payment  of  the 
rent."  In  exercise  of  this  power  a 
lease  was  made  for  twenty-one  years, 
to  hold  from  the  10th  of  October, 
1833,  at  the  yearly  rent  of  903/.,  pay- 
able by  equal  half-yearly  payments,  viz. 
on  the  6th  of  April  and  the  11th  of 
October  in  every  year,  by  equal  por- 
tions, *'  excefit  the  last  half -yearns 
rent,  which  was  thereby  reserved  and 
agreed  to  be  paid  on  the  1st  of  August 
next  before  the  determination  of  the 
term :" — Held,  that  the  lease  was  not 
a  good  execution  of  the  power. 

The  lease  contained  a  proviso  for 
re-entry,  if  the  rent  should  be  unpaid 
for  forty-two  days  after  it  became  due: 
— Held,  that  this  period  was  not  un- 
reasonable, and  that  the  lease  was  not 
objectionable  on  that  ground.  Rutland 
V.  Doe  d.  Wythe,  690 


728 


PBACTICE. 


PRACTICE. 

Sec  Demurreb. 
Distringas. 
Outlawry. 

I,  Writ  of  Summons. 

SeUwg  aside  Service  of. 

1.  A  writ  of  summons  is  irregular, 
if  the  memorandum  *'  that  it  is  to  be 
•erred  within  four  calendar  months" 
&o.,  be  not  subscribed  to  it. 

The  affidavit  in  support  of  a  motion 
to  set  aside  the  service  of  an  irregular 
writ,  need  not  shew  that  the  defendant 
has  not  been  served  with  any  other  re- 
gular process.  Patterson  v.  Busby,  521 

3.  Where  the  copy  of  a  writ  served 
Ob  the  defendant  is  irregular,  the  ap- 
plication should  be  to  set  aside  the  ser- 
vice,  or  the  copy  or  service;  an  ap- 

Clication  to  set  aside  the  copy  served 
(nugatory.     HaUy.  Redington^  605 

II.  IHstringas, 

A  distringas  ought  to  accord  with 
the  writ  of  summons,  although  the 
defendant's  name  is  incorrectly  stated 
in  the  latter;  but  the  variance  is  an 
irregularity  only,  and  will  not  render 
the  distringas  a  nullity;  and  it  is  too 
late  to  take  such  an  objection  after 
eight  days  have  elapsed  from  the  re- 
turn of  Uie  distringas.  Swift  Y.Knightf 
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III.  Summons  for  time  to  plead. 

The  omission  or  imperfect  descrip- 
tion of  the  year  in  the  date  of  a 
summons  is  immaterial ;  it  is  sufficient 
if  the  day  and  month  be  properly 
stated.     Solomons  v.  Nainby,       889 

IV.  Setting  aside  Plea. 

To  an  action  on  a  bill  of  exchange 
by  indorsee  against  acceptor,  the  de- 
fendant pleaded,  that  after  the  bill  had 
been  indorsed  to  the  plaintiff,  and  be- 
fore it  became  due,  and  before  he  had 
notice  of  such  indorsement*  he  gave 
another  bill  to  the  drawer  by  way  of 


renewal*  and  in  lien  of  the  first-men- 
tioned bill;  and  that  he  had  not  before 
or  at  the  time  he  accepted  the  latter 
bill,  or  at  any  time  before  the  com- 
mencement of  this  suit,  any  notice 
that  the  first  bill  of  exchange  had  been 
indorsed  to  the  plaintiff,  and  the  de- 
fendant did  not  then,  nor  until  after 
the  same  became  doe,  know  that  the 
plaintiff  was  the  holder  of  the  bill :— > 
The  Court  set  aside  this  plea  as  fHvo- 
lous.     Bradbury  v.  Emans,  595 

y.  Setting  aside  Judgment. 

Where  the  plaintiff's  Christian  name 
was  righUy  stated  in  the  writ  of  sum- 
mons, but  wrongly  in  the  declaration, 
and  the  time  for  pleading  having  expir- 
ed without  the^  defendant's  taking  the 
declaration  out  of  the  office,  the  plaintiff 
signed  judgment  for  want  of  a  plea  :-^ 
HeldfihtLt  the  defendant  coold  not  set  the 
judgment  aside  on  the  ground  of  the 
above  irregularity;  that  it  was  in  reali- 
ty an  objection  to  the  declaration,  and 
ought  to  have  been  taken,  at  all  events, 
within  the  time  for  pleading.  Kitchen 
V.  Brooks,  522 

VI.  Judgment  as  in  case  of  Nonsuit. 

1.  Where  a  plaintiff*  under  a  per- 
emptory undertaking  to  try  at  the 
Assizes*  did  not  try  pursuant  to  the 
undertaking)  but*  after  the  Assises,  the 
parties  agreed  to  a  reference,  the  award 
to  be  made  on  or  before  a  certain  day* 
which  was  after  the  time  at  which  the 
defendant  might  have  obtained  a  rule 
for  judgment  as  in  case  of  nonsuit  ab- 
solute:— Held,  that  he  had  thereby 
waived  his  right  under  the  peremptory 
undertaking*  and  was  not  entitied  to 
judgment  aa  in  case  of  a  nonsuit. 
Spurr  V.  Rayson,  339 

2.  Issue  was  joined*  in  a  town  cause* 
in  Michaelmas  Term,  and  notice  of 
trial  given  for  the  second  sittings  in 
that  term.  The  cause  was  in  the 
paper  of  those  sittings*  but  went  over 
to  the  sittings  after  term*  The  plain. 
tiff  then  withdrew  the  record.     In  HL 


PRESCRIPTION  ACT. 

lary  Term)  the  defeDdant  moved  for 
and  obtained  the  costs  of  the  day: — 
Held,  that  the  defendant  might  move 
for  jadgraent  as  iii  case  of  a  nonsnit  in 
Trinity  Tenn.  SmUh  v,  Pole,  491 
8.  Where  a  plaintiff  gives  notice  of 
trial  a  term  earlier  than  the  practice  of 
the  Court  requires,  if  he  omit  lo  try 
pursuant  to  such  notice,  the  plaintiff 
may  move  for  judgment  as  in  case  of  a 
nonsuit  in  the  next  term,  although  the 

of  trial  for  that  term.     Maffv.Hvt- 
band,  493 

VII.  Inspection  of  Doewnenti. 
lu  an  action  by  a  ship-owner  against 
the  owners  of  goods  for  their  propor- 
tion of  a  general  average  loss,  the 
Court  refused  to  make  an  order  for  the 
defendants  to  inspect  and  take  copies 
"  of  the  piotest,  the  account  of  ex- 
penses incurred  which  constituted  the 
sums  sought  to  be  made  the  subject  of 
general  average,  and  other  usaol  docu- 
raenta  in  which  the  general  average 
was  claimed."     Taizell  v.  Alien,  337 

VIII.  Concurrenl  WriU  of  Execution. 
Wlicre  the  sheriff  bad  withdrawn 
from  possession  under  a  fi.  &.,  in  con- 
sequence of  the  defendant's  having  in- 
furroed  him  "  that  he  had  sold  the 
goods  to  cheat  the  plaintiff;" — Held, 
that  he  might  take  the  defendant  under 
a  ca.  sa.  for  the  same  debt,  without 
previously  returning  the  fi.  &.  Knight 
V.  Calebs,  274 

PRESCRIPTION  ACT. 
iSee  .Watebco«e8e. 
A  plea,  that  before  and  at  &c.>  the 
defendant  and  all  bis  ancestorsi  whose 
heir  he  is,  from  time  whereof  the 
memory  of  man  is  not  ta  the  contrary, 
have  had)  and  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to 
have  had,  and  the  defendant  still  of 
right  ooght  to  have,  for  himself  and 
tbemseWes,  the  wis  and  aeveral  herb- 


PRINCIPAL  AND  SURBTY.  YS» 

age  and  pastnrage  of  and  in  divers,  to 
wit,  217  acret  &c.  of  A  certun  open 
field,  called  &c..— was  held  to  be  dis- 
proved by  shewing  a  grant  to  the  de- 
fendant's ancestor  eighty-one  yeara 
before  for  a  valuable  consideration; 
and  such  a  plea  Is  not  aided  by  ths 
Stat.  2&S  Will.4,  c.  71,  S.  1. 

A  claim  to  a  profit  a  prendre  In 
gross,  ought  to  he  set  forth  inplaading, 
under  the  stat.  2  &  3  Will.  4,  c.  71, 
s.  1,  as  having  been  enjoyed  for  tho 
periods  mentioned  in  that  section,  ac- 
cording to  the  provisions  contained  in 
the  5th  section  of  the  act.  W^oema 
v.  Upton,  898 

PRINCIPAL  AND  SURETV. 

Debt  on  bond  against  a  surety. 
The  condition  recited,  that  the  Chan- 
cellor, Masters,  and  Scholara  id  tht 
University  of  Carabridge  had  appoiniad 
B.,  C,  8c  J.  their  agents  for  the  ula 
of  hooks  printed  at  their  preu  In  th« 
University,  and  that  the  defendant  had 
offered  to  enter  into .  a  bond  with  them 
aa  a  surety;  and  It  woa  conditioned, 
that  if  the  said  B.,  C,  &  J.  and  tha 
ivrvivora  or  survivor  of  them,  and  such 
other  person  and  persons  aa  should  or 
might  at  aov  time  or  times  thereafter, 
in  partnersnip  with  fhem  or  any  or 
either  of  them,  act  as  agent  ot  agents 
of  the  said  Chancellor,  &c.,  or  their 
successors,  for  the  sale  of  booki  tfe 
afotestdd,  did  and  should  duly  aecoant 
to  the  said  ChancelloT,  fto.,  and  thelt 
successors,  for  all  books  delivered  or 
sent  to  them  or  any  or  either  of  them 
for  sale  as  aforesaid,  and  should  pay  sU 
monies  which  should  become  payablb 
to  the  said  Chancellor,  &c.,  in  respeet 
of  such  sale,  then  the  obligation  to  be 
void,  ftc.  : — Held,  that  by  the  retire- 
ment of  J.  from  the  partnership  of  B., 
C,  &  J.,  the  defendant,  ss  their  surety, 
was  discharged  from  all  further  liability 
on  this  bond.  Universitg  of  Cam- 
bridge v.  BdUwtn,  &S0 


730        PUBLIC  DANCING. 

PRISONER. 

See  Habeas  Corfos. 
(1).  Charging  in  Execution, 
The  Conit  cannot  grant  a  habeas 
corpaa  to  bring  up  a  defendant  Tot  the 
purpose  of  charging  him  in  execution, 
who  is  in  custody  under  military  ar- 
reit.    Joneiv.  Danven,  234 

{2).  Discharge mder 48  Geo.S,e.  lis. 
Coiutnietionofl^2  ricJ.c.llO,«.4I. 
The  statute  ]  &  2Vict.c.  110,  s.  41, 
does  not  operate  to  prevent  s  prisoner 
from  being  discharged  out  of  custody 
under  48  Geo.  3,  c.  123,  a.  1,  but  ap- 
plies only  to  cases  of  supersedeas  at 
Gommon  law.     Chea  t.  Lge,  388 

(3).  Detainer  atjaiml. 
Where  a  defendant  is  in  custody  of 
the  Warden  of  the  Fleet  at  the  suit  of 
one  plaintiff,  and  a  Judge's  order  is 
«btained  at  the  instance  of  another 
plaintiff,  for  his  arrest  pursuant  to  1  & 
a  Tict.  c.  110,  R.  3,  the  Court  has  no 
power  to  compel  the  Warden  to  accept 
a  capai,  in  order  that  it  may  operate 
a*   a  detuner  against   the  defendant. 

"i  ».  Robertson,  520 


PtJBLIC  DANCING. 
Whai  Eoideaee  of  keeping  aBouae for. 
In  an  action  of  debt  to  recover  the 
penalty  of  lOOf.  given  by  the  statute 
25  Geo.  2,  c.  36,  a.  2,  for  keeping  an 
unlicensed  house  for  public  dancing, 
&c.,  it  appeared  that  music,  dancing, 
&c.,  had  occasionally  taken  place  at 
the  defendant's  house  (a  public-house)  ( 
that  no  money  was  taken  by  him  for 
admission,  but  the  rooms  were  let  to 
persons  who  sold  tickets,  and  received 
money  for  admission  at  the  dooi:  but 
there  was  no  direct  evidence  that  the 
defendant  knew  of  tliis  practice: — 
Heid,  that,  upon  these  facts,  there  was 
evidence  to  go  to  Ibe  jury  of  a  keeping 
of  the  house  by  the  defendant  foe  the 


RESTRAINT  OF  TRADB. 

parposesmentlonedin  thestatnte;  sod 
that  the  Judge  wu  wrong  in  directing 
a  nonsuit.    Maiii  v.  Benjamin,    565 

RAILWAYS. 
See  Pleadino,  III. 
The  defendant  was  the  tenant  ftom 
year  to  year  of  a  house  and  premises, 
at  a  rent  payable  half-yearly,  on  the 
1st  April  and  1st  October.  The  pre- 
mises  being  required  for  the  purposes 
of  a  rsilway,  the  Railway  Company,  in 
pursuance  of  a  power  given  by  their 
act  of  Parliament,  gave  the  defendant 
six  months*  notice  to  quit,  which  ex- 
pired in  the  middle  of  a  half-year,  viz. 
on  the  28th  July.  The  defendant 
gave  up  possession  to  the  Company 
accordingly  at  the  expiration  of  the 
six  months,  without  obtaining  or  re- 
quiring compenaatlon  for  his  interasi 
in  the  premises,  which  he  wu  entitled 
to  nnder  the  act: — Held,  that  he  was 
liable  for  the  rent  of  the  half-year 
ending  on  the  following  1st  October. 
Waintoright  v.  Ranuden,  602 

RENT-CHARGE. 

A  rent-charge  may  be  divided  by 
will,  or  by  deed  operating  under  the 
Statute  of  Uses,  so  as  to  make  (he 
tenant  liable,  without  attornment,  lo 
several  distresses  by  the  devisees  or 
cestuis  que  use. 

And  temhle,  since  the  atatnte  4 
Anne,  c.  16,  s.  9,  a  rent-charge  may 
be  BO  divided  by  a  conveyance  of  aoy 
kind.     Rivit  v.  Watson,  S3S 

RESTRAINT  OF  TRADE. 
The  defendant  gave  a  bond  to  the 
plaintiff,  (a  coal-merchant  in  London), 
by  which,  after  reciting  that  the  plain- 
tiff, at  the  request  of  the  defendant, 
had  received  and  taken  the  defendant 
into  his  service  in  the  capacity  of  town- 
traveller  and  collecting  clerk,  it  was 
conditioned  (inter  alia)  that  the  defend- 
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ant  slioDld  not,  within  two  years  after 
leaving  the  plaintiff's  service,  solicit  or 
sell  to  any  customers  of  the  plaintiff; 
that  he  should  not  follow  or  be  em" 
ployed  in  the  husiness  of  a  coal-mer- 
chant for  nine  months  after  he  should 
have  left  the  employment  of  the  plain- 
tiff; and  that  he  should  not  leave  his 
employment  without  giving  a  month's 
notice: — Held,  (Lord  Ahinger^  C.  B., 
dissentient e),  that  this  condition  pre- 
vented the  defendant  from  setting  up 
in  husiness  as  a  coal-merchant  on  his 
own  account,  or  heing  employed  in  that 
husiness  by  another  person  for  the 
time  limited. 

Held^  also,  on  motion  in  arrest  of 

judgment,  that  the  bond  was  void,  on 

the  ground  that  this  was  a  restraint 

of  trade  unlimited  in  point  of  space. 

Ward  V.  Byrnes  548 

SALE  OF  GOODS. 

When  not  in  Vendor's  Possession, 

A  contract  for  the  sale  of  goods,  to 
be  delivered  at  a  future  day,  is  not  in- 
validated by  the  circumstance  that  at 
the  time  of  the  contract,  the  vendor 
neither  has  the  goods  in  his  possession, 
nor  has  entered  into  any  contract  to 
buy  them,  nor  has  any  reasonable  ex- 
pectation of  becoming  possessed  of 
them  by  the  time  appointed  for  deliver- 
ing them,  otherwise  than  by  purchas- 
ing them  after  making  the  contract. 
Hibbleufhite  v.  M'Morine,  462 

SCIRE  FACIAS. 

A  defendant  may  be  taken  in  execu- 
tion after  the  expiration  of  a  year  from 
the  judgment,  upon  a  ca.  sa.  sued  out 
within  the  year,  although  not  returned 
and  filed  within  the  year ;  and  no  scire 
facias  is  necessary  in  such  case.  iS'tnip- 
son  V.  Heathy  631 

SEA  (ENCROACHMENTS  OF). 
If  the  sesi  or  an  arm  of  the  sea,  by 


gradual  and  imperceptible  progress, 
encroach  upon  the  land  of  a  subject, 
the  land  thereby  covered  with  water 
belongs  to  the  Crown.  In  the  Matter 
of  the  Hull  and  Selby  Railway^    827 

SEDUCTION. 

An  action  for  seducing  the  daughter 
and  servant  of  the  plaintiff  may  be 
brought  either  in  trespass  for  the  cUrect 
injury  per  quod  servitium  amisit,  or  in 
case  for  the  consequential  damage. 
Chamberlain  v.  Hazlewood,  515 

SET-OFF. 
See  Pleading,  II.  2,  8. 

SHERIFF'S  POUNDAGE. 

A  sheriff  has  no  right  to  take  pound- 
age from  a  defendant,  on  the  execution 
of  a  writ  of  ca.  sa.  Hayley  v.  Rackety 

620 

SHIPPING. 

See  Contract,  3. 
Freight. 
Insurance. 

SLANDER. 

Words  spoken  of  a  tradesman,  im- 
puting to  him  that  his  trade  is  main- 
tained by  the  prostitution  of  a  female 
employed  by  him,  are  not  actionable 
(although  laid  to  be  spoken  of  him  in 
his  trade);  unless  they  can  be  con- 
strued as  imputing  that  he  kept  a 
bawdy-house.  Brayne  v.  Cooper^  249 

SUGGESTION. 
See  Court  of  Requests. 

TENANT  AT  WILL. 
See  Vendor  and  Purchaser,  1. 

TENANT  IN  COMMON. 
See  Ouster. 
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TBESPASS. 


USURY. 


TENDER. 

5m  CotTs,  (10). 

Where  tbe  defendAOt,  who  owed  the 
pbintiiT  lOS/.*  for  principtl  and  in- 
terest on  two  promissory  notes,  in  con- 
sequence of  sn  application  from  the 
plaintiff's  attorney  for  the  amount, 
sent  a  person  to  the  attorney^  who 
told  him  be  came  to  settle  the  amount 
dua  on  the  notes»  and  desired  to  be 
iofonnad  what  was  dne;  and  laid  down 
150  aorereignst  out  of  which  he  de- 
sired the  attorney  to  take  the  principal 
and  interest;  but  the  attorney  refused 
to  do  so»  unless  a  shop  account,  due 
from  the  plaintiff  to  the  defendant, 
were  flxea  at  a  certain  amount : — 
Held,  that  this  was  a  good  tender  of 
the  106/.    Betam  v.  Reei,  306 

TITHES. 

Where  a  composition  for  tithes, 
made  in  171  If  and  duly  confirmed  by 
Che  Court  of  Chancery  in  1715,  was 
set  aside  by  a  decree  of  the  Court  of 
Exchequer  in  Equity,  in  a  suit  com- 
menced within  the  time  limited  by  the 
2  &  3  Will.  4,  c.  100,  8.  3:— i/<?W, 
that  the  rector  might  bring  an  action 
of  debt  on  the  2  &  3  Edw.  6,  for  not 
setting  out  the  tithes,  before  the  deter- 
mination of  an  sppcal  to  the  House  of 
Ijords  against  the  decree  of  tlie  Court 
of  Exchequer.    2'horpe  v.  MattingUy, 

302 

TOLLS. 
Sec  Market. 

TRAVERSE. 
See  Plxadino,  II.  5. 

TRESPASS. 

See  Distress. 

Pleading,  IV.  3. 

Aseetement  of  Damagee. 
Where  the  defendant,  in  working 


his  coal  mine,  broke  tkroagb  tha  bar- 
rier, and  worked  the  eoal  nndcr  the 
land  adjoining,  belonging  to  the  plain- 
iiftp  and  raised  it  for  porpoacs  of  sale: 
— HeUf  in  trespaas  for  snch  working, 
that  the  proper  estimate  of  damages 
was  the  Taloe  of  coal  ao  raised,  with- 
oot  deducting  the  expense  of  getting 
it.    MaHin  ▼.  Porter,  353 

TROVER. 
See  Plbadino,  I.  3;  IV.  3. 

(1).  Effect  of  Not  Gnilitf. 

Under  the  plea  of  not  guilty  in  tro- 
ver, the  defendant  cannot  aet  up  an 
absolute  property  in  himself  in  the 
chattel,  by  sale  from  the  plaintiff,  al- 
though the  only  evidence  of  a  con- 
version is  a  demand  and  refusal.  Bar- 
ton v.  Brown,  298 

(2).  Effect  of  Plea  of  Not  Possessed. 

In  an  action  of  trover,  the  plea  that 
the  plaintiff  was  not  possessed,  puts  in 
issue  tbe  right  of  the  plaintiff  to  tbe 
possession  of  the  goods,  aa  against  the 
defendant,  at  the  time  of  the  conver- 
sion. 

Therefore,  in  an  action  of  trover  against 
assignees  of  a  bankrupt,  such  a  plea 
lets  in  evidence  that  the  goods,  at  the 
time  of  the  bankruptcy,  were  within 
the  order  and  disposition  of  the  bank- 
rupt, as  reputed  owner,  (according  to 
the  6  Geo.  4,  o.  16,  s.  72),  and  that 
the  defendants  thereupon,  as  assignees, 
sold  the  goods.  Isaac  v.  Belcher,  139 

USE  AND  OCCUPATION. 
See  Eviction. 

USER. 
See  Watercoursb. 

USURY. 
See  Bills  axd  Notbs,  IV, 


WATERCOURSE. 
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VARIANCE. 
See  Ambxdmikt. 

VENTWR  AND  PURCHASER. 
Where  a  putj  «u  let  into  poBaea- 
■lon  of  land  undor  an  ^;reement  of 
potchase,  he  paying  ioteiest  aAei  the 
late  of  S{.  per  cent,  per  annum  oo  the 
pnichate -motley  until  the  completion 
of  the  purohaae,  which  waa  to  b«  in 
three  moutha;  and  the  parchaae  not 
heing  then  completed,  he  coatinued  in 
poaseasion  on  the  aime  terma: — Held, 
that  thia  waa  only  a  tenancy  at  will, 
which  might  be  determined  without 
notice  to  quit.  Doe  d.  Tomet  t.  Cham- 
htTtmne,  14 

WAGER. 
A  wager  aa  to  the  conviction  or  ac> 
quittal  of  a  prisoner  on  trial  on  a  cri- 
minal chsrg«,  ii  illegal,  aa  hetng  againil 
public  policy.     Etani  r.  Jonei,       77 

WARRANT. 

Demand  of  Penual  and  Copy  of. 

Where  a  demand  for  the  peruaal  and 
copy  of  a  nagietrate'a  warrant,  in  pur- 
auance  of  the  24  Geo.  2,  c.  44,  a.  6, 
required  the  perosil  and  copy  to  be 
given  within  thret  dayi : — Held,  that 
this  waa  a  sufficient  demand  to  entitle 
the  party  to  sue,  allhongh  the  atatnte 
aaya  that  no  action  shall  he  brought  ontil 
(he  peruaal  and  copy  shall  have  been 
lefoaed  for  six  days  after  demand. 
CollinM  T.  Roie,  194 

WATERCOURSE. 

Before  the  year  1705,  a  company 
ef  adventnrera  had  begun  to  censtruct 
a  Bough  er  level,  now  called  the  Crom- 
ford  Sough,  for  the  purpose  of  drain- 
ing a  portion  of  the  mineral  field  in 
thewBpentakeofWirhsworlh.lnDerby- 
ahire;  being  remunerated,  by  agree- 
ment with  the  proprietors  of  the  minea, 
by  a  portion  of  the  lead  ore  raised 


within  the  district  baoeflted  thereby 
(technically  called  the  tith  of  the 
aoogh).  The  waur  from  this  songh 
flowed  into  a  brook  called  Bon- 
sall  Brook,  and  their  united  watera 
lamed  an  ancient  coro-mill.  In  nSB, 
(hey  leaaed  thia  eaacment,  of  eentinu- 
ing  and  maintaining  the  aough,  to  cer- 
tain parties  for  999  years.  In  1771. 
A.  obtained  a  lease  for  84  yeara,  frotai 
the  owner  of  the  land  through  whieh 
the  aough  was  made,  of  the  brook,  of 
the  stream  of  water  iaanlng  fk'om  the 
aough  into  it,  and  of  the  pieee  of  land 
on  which  (he  com-mlU  alood,  with  the 
right  of  erecting  milla  thereon;  and 
accordingly,  in  1772,  erected  extensive 
cotton-rollla  thereon,  partly  on  the  site 
of  the  ancient  corn-mill,  and  they  were 
worked  by  the  same  junction  of  the 
two  jitreams.  This  lease  contained  a 
proviso,  that  if,  during  the  term,  the 
stream  isaning  from  Cromford  Songh 
should,  by  the  bringing  up  of  any  other 
sough,  or  by  anavoldable  accident,  be 
taken  away,  or  lessened,  ao  that  there 
should  not  come  to  the  mills  suffi- 
cient water  for  working  them,  and 
the  lessor  should  not  be  able  other- 
wise to  supply  it,  it  ahould  be  lavrfnl 
for  A.  to  tsJie  down  the  mills,  and  re- 
move them  to  another  piece  uf  ground 
therein  described,  of  which  a  lease 
shonid  be  granted  for  the  rest  of  the 
term.  In  1789,  A.  purchased  from 
the  leuor  the  absolute  Interest  in  the 
land  leased,  and  In  that  through  which 
so  ranch  of  the  songh  waa  uside  as  lay 
within  the  manor  of  Cromford.  In  the 
meantime,  another  company  had,  iti 
1771,  commenced  the  construction  of 
another  songh  on  a  lower  level,  called 
the  Meer  Brook  Sough,  (commencing 
within  the  manor  of  Wirksworth),  for 
the  purpose  of  draining  a  larger  por- 
tion of  the  mineral  field,  nnder  a  simi- 
lar licence  from  the  same  mine-owner* 
who  had  before  used  the  Cromford 
Sough.  In  1836,  Meer  Brook  Sough 
having    been   ao    Eu    extended  Into 
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WRIT  OF  TRIAL. 


Cromford  as  to  drain  the  Cromford 
Sough,  the  water  supplying  A.'s  mills 
was  thereby  diverted: — Held^  that, 
under  the  circumstances,  A.  had  not 
acquired,  by  his  user  of  the  water  is- 
suing from  Cromford  Sough,  such  a 
right  to  it  as  to  entitle  him  to  maintain 
an  action  against  the  proprietors  of  the 
Meer  Brook  Sough ;  this  being  an  ar- 
tificial watercourse  made  for  a  par- 
tkalar  and  temporary  purpose,  and  its 
water  having  been  originally  taken  by 
him  with  notice  that  it  might  be  dis- 
continued, and  the  circumstances  not 
being  such  as  to  afford  any  presump- 
tion of  a  grant  by  the  owners  of  the 
mines;  and  that  he  did  not  acquire 
such  right  by  force  of  the  stat.  2  &  3 
WiU.  4,  c.  71f  s.  2.  Arkwright  v. 
GeU,  203 

WILL. 
See  Devise. 

WITNESSES. 

(1).  Competency  of, 

1.  Covenant  on  an  indenture  of 
lease,  against  the  administrator  of 
the  assignee  of  the  lessee,  assigning 
breaches  for  non-payment  of  rent  and 
non-repair.  Flea,  that  by  assignment 
during  the  continuance  of  the  lease, 
the  premises  were  assigned  to  the  in- 
testate and  J.  S.,  and  that  J.  S.  was 
still  alive;  which  assignment  was  de- 
nied by  the  replication: — Held,  that 
J.  S.  was  a  competent  witness  for  the 
plaintiff,  to  prove  that  he  never  ac- 
cepted or  acted  under  the  assignment. 
Fowler  v.  Round,  478 

2.  In  ejectment  by  a  party  claiming 
an  undivided  interest  in  an  estate  un- 
der a  wiU,  (the  question  in  the  cause 
being  the  competency  of  the  testator), 
a  person  claiming  another  undivided 
interest  in  the  same  estate  under  the 
same  will,  is  a  competent  witness  for 
the  lessor  of  the  plaintiff.  Doe  d. 
WUdgooze  v.  Pearce,  506 


(2).   Commission  to  examine. 

A  commission  to  examine  witnesses, 
directed  to  the  Judges  of  a  foreign 
Court,  may  be  issued  without  the  usual 
clause,  requiring  the  Commissioners 
to  be  sworn.     Ponsford  v.  O'Connor, 

673 

WORK  AND  LABOUR. 

When  right  of  Action  for  complete. 

Where  A.  contracts  to  do  work  on 
materials  supplied  to  him  by  B.,  (as 
where  he  contracts  to   survey  a   pa- 
rish, and  to  set  down  the  results  of 
such  survey  in  a  map,  upon  paper  fur- 
nished to  him  by  B.),  his   right  to 
sue  for  work  and  labour  is  complete 
as  soon  as  he  has  finished  the  work, 
and  has  given  B.  a  reasonable  oppor- 
tunity of  ascertaining  its  correctness; 
and  if  (there  being  no  contract  for  a 
specific  price)  he  demand  more  for  the 
work  than  a  reasonable  price,  and  re- 
fuse to  deliver  it  except  upon  payment 
of  such  larger  price,  diat  does  not  pre- 
clude him  from  suing  for  and  recover- 
ing  a  reasonable  price.     Hughes  v, 
Lenny,  183 

WRIT  OF  TRIAL. 

1.  In  an  action  of  indebitatus  as- 
sumpsit for  wages,  the  damages  claim- 
ed in  each  count  were  100/.  The  par- 
ticulars claimed  7l-  I9s.  for  wages, 
&c.,  *'  and  also  such  further  sum,  by 
way  of  damages,  as  the  jury  might 
think  proper  to  give  for  the  wrongful 
dismissal  of  the  plaintiff  without  no- 
tice." The  amount  indorsed  on  the 
writ  was  12/.  19s.  It  appeared  that 
the  plaintiff  had  been  engaged  at  a 
salary  of  60/.  per  annum,  and  dismissed 
without  any  notice;  and  he  had  a  ver- 
dict for  15/.  19^.: — Held,  that  the 
case  was  not  triable  before  the  sheriff, 
under  the  3  &  4  WiU.  4,  c.  42,  s.  17. 
Jacquot  V.  Boura,  155 

2.  Where  a  cause  is  tried  before 
the  sheriff,  &c.,  under  a  writ  of  trial. 


WRIT  OF  TRUL. 
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and  judgment  is  signed  thereon  in 
vacation,  the  defendant  may  apply  to 
the  Court  in  the  following  term,  to 
enter  a  suggestion  on  the  roll  for  the 
purpose  of  ohtaining  costs  under  a 
Court  of  Requests  Act,  although  no 
application  was  made  to  the  sheriff  for 
a  certificate  to  stay  the  judgment  and 
executl^,  under  the  ^8  &  4  Will.  4, 
c.  42,  8.  18.  Johnson  v.  Beale^  276 
3.  Where  a  cause  is  tried  hefore 


the  sheriff  under  a  writ  of  trial,  and 
the  sheriff  or  a  Judge  of  the  superior 
courts  refuses  to  certify  for  a  stay  of 
proceedings  under  the  18th  section  of 
3  &  4  Will.  4,  c.  42,  it  is  sliU  com* 
petent  to  the  Court  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  19th 
section  having  provided,  that  all  the 
provisions  of  the  1  Will.  4,  c.  7,  shall 
he  extended  to  writs  of  trial,  jtngel 
V.  IhUr,  600 
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